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PREFACE 


Nearly  a  quarter  of  a  Century  ago,  thc  late  Mr.  Justice 
Miller,  of  the  Supreme'  Court  of  the  United  States,  in  a  public 
address  on  the  use  and  value  of  authorities  in  the  argument 
and  decision  of  cases,  expres*sed  his  surprise  that  no  book 
had  yet  been  written,  or  none  that  he  had  seen,  distinctively 
devoted  to  the  subject  on  which  he  was  speaking,  adding, 
perhaps  by  way  of  explanation  of  the  fact,  that  "the  sources 
of  such  a  work  are  not  ample  and  are  difEcult  to  come  at." 
If  a  systematic  and  comprehensive  treatise  on  the  law  of 
judicial  precedents  was  a  desideratum  at  that  time,  it  is 
much  more  so  to-day.  For  the  reported  decisions  have 
enormously  multiplied,  and  the  lawyer's  problem  now  is 
not  merely  to  find  the  law,  but  to  weigh  and  estimate  the 
value  of  what  he  discovers.  Now,  more  than  ever,  he  needs 
a  guide  through  "the  lawless  science  of  the  law,  the  count- 
less  myriad  of  precedents."  Moreover  the  rules  which  gov- 
ern  the  subject, — if  rules  they  can  be  called,  which  rest  only 
in  judicial  discretion  and  have  no  stronger  sanction  than 
judicial  habit, — are  intricate  and  not  free  from  confusion, 
and  have  long  been  in  need  of  clear  and  discriminating  ex- 
position.  Also  it  is  true  that  the  very  theory  of  the  prece- 
dent  has  been  vigorously  assailed  of  late  in  high  quarters, 
and  there  are  evidences  of  an  insistent  demand  for  greater 
flexibility  in  the  iilterpretation  of  the  law  and  a  closer  cor- 
respondence  between  the  rulings  of  the  courts  and  what  is 
supposed  to  be  the  spirit  of  the  age  or  the  wants  and  wishes 
of  the  people. 

Yet  conditions  remain  substantially  as  they  were  when 
Mr.  Justice  Miller  spoke.  Some  portion  of  the  general  sub- 
ject, but  by  no  means  the  whole,  was  covered  in  the  treatise 
of  Ram  on  "Legal  Judgment,"  an  English  work  which  ex- 
hibited  the  industrious  labor  of  a  pioneer  in  this  field;  but 
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the  American  edition  of  that  book,  which  added  a  small 
number  of  American  cases  and  an  insufficient  discussion  of 
the  thcories  and  principles  peculiar  to  the  American  System 
of  courts,  is  already  more  than  forty  years  old.  More  use- 
ful  work  on  the  American  side  was  done  by  Mr.  J.  C.  Wells, 
in  his  'book  on  "Res  Adjudicata  and  Stare  Decisis,"  but  his 
treatise  was  published  in  1878,  and  that  portion  of  it  which 
was  devoted  to  the  law  of  precedents  was  hardly  intended, 
even  then,  to  be  more  than  a  sketch  of  the  subject.  Profes- 
sor Wambaugh's  excellcnt  and  deservedly  populär  little 
treatise  on  the  "Study  of  Cases"  is  admirably  adapted  for 
use  in  the  class-room,  as  an  outline  of  the  subject  for  stu- 
dents  at  law,  but  makes  no  pretension  to  an  exhaustive 
citation  of  the  authorities  nor  to  an  extended  discussion  of 
the  subject  in  detail.  A  few  articles  in  the  legal  magazines 
are  to  be  found,  some  of  them  highly  instructive,  but  they 
are  necessarily  specialized  and  limited  in  scope.  Judge  Dil- 
lon,  in  his  scholarly  commentary  on  the  "Laws  and  Juris- 
prudence  of  England  and  America,"  has  adverted  to  some 
few  aspects  of  the  subject,  and,  as  always,  has  illuminated 
whatever  he  has  touched.  Finally,  the  general  theory  of 
the  precedent,  in  respect  to  its  origin  and  its  cmployment, 
has  received  some  notice  from  such  writers  on  the  philoso- 
phy  of  jurisprudence  as  Austin,  Markby,  Holland,  Pollock, 
Maine,  and  Salmond.  But  still  no  one  has  hitherto  at- 
tempted  what  the  author  of  these  pages  has  set  beforc  him 
as  his  task,  namely,  to  write  a  real  and  complete  treatise 
on  the  subject  of  judicial  precedents  or  the  science  of  case- 
law,  at  once  theoretical  and  practical,  and  thereforc  adapted 
not  only  for  the  instruction  of  the  Student  in  what  is  per- 
haps  the  most  important  part  of  his  legal  education, — the 
judging,  testing,  and  employment  of  the  weapons  with 
which  he  is  to  fight  his  forensic  battles, — ^but  also  of  sub- 
stantial  value  to  the  practitioner  in  the  prcparation  of  briefs 
and  the  argument  of  causes,  fumishing  him  with  a  füll 
discussion  of  the  rules  which  the  courts  themselves  have 
prescribed  for  their  govemance  in  these  matters  and  an 
abundant  citation  of  authorities  to  support  his  criticisms 
and  contentions. 
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Agreeably  to  this  plan  and  purpose,  the  work  has  been 
made  to  include  an  extended  consideration  of  the  nature 
and  authority  of  judicial  preccdents;  thcir  place  in  compar- 
ative  jurisprudence  and  in  equity ;  the  rules  which  govern 
the  interpretation  of  judicial  decisions  and  opinions;  the 
processes  of  analogical  argument  and  of  combining  cases; 
the  various  and  complicated  considerations  which  may  af- 
fect  the  forcc  and  value  of  a  non-obligatory  precedent ;  the 
nature  of  dicta  and  the  method  of  their  detection  and  the 
reasons  for  their  want  of  authority ;  the  general  doctrine  of 
Stare  decisis,  with  its  special  applications  to  cases  of  con- 
stitutional  and  statu tory  construction,  to  those  jiidgments 
which  have  become  "rules  of  property"  and  to  "the  law  of 
the  case";  the  authority  of  precedents  as  between  various 
Courts  of  the  same  State  and  as  between  the  several  courts 
of  the  federal  System;  the  use  of  precedents  from  other 
States  and  foreign  countries,  with  the  various  causes  which 
may  affect  their  rank  in  the  scale  of  authority,  the  reasons 
for  approving  them  or  for  criticising  them,  and  the  under- 
lying  principles  which  induce  the  courts  to  follow  "the  bet- 
ter reason"  or  the  "general  current  of  authority*';  the  ef- 
fect  of  the  decisions  of  the  United  States  courts  as  author- 
ities  in  the  courts  of  the  states ;  the  great  and  difficult  sub- 
ject  of  the  cases  in  which  the  federal  courts  are  constrained 
to  accept  and  follow  the  decisions  of  the  State  courts  and 
those  in  which  they  hold  themselves  free  to  form  an  inde- 
pendent  judgment;  and  finally,  the  effect  of  the  reversal  or 
overruling  bf  previous  judicial  decisions.  Also,  as  among 
the  fundamentals  of  the  subject,  it  has  been  necessary  to 
consider  (in  the  first  chapter)  the  rules  for  the  Solution  of 
novel  questions  or  cases  of  first  impression,  and  the  proper 
attitude  of  the  courts  in  the  face  of  precedents  which  are 
challenged  as  obsolete  or  as  locally  inapplicable. 

I  may  venture  to  dissent  from  Mr.  Justice  Miller's  State- 
ment that  "the  sources  of  such  a  work  are  not  ample,"  while 
I  most  heartily  concur  in  his  opinion  that  they  are  "difficult 
to  come  at."  It  is  true  that  some  of  the  chief  rules  of  the 
subject  have  been  specifically  laid  down  by  the  courts,  and 
that  such  particular  decisions  are  accessible  to  any  one  who 
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understands  how  to  look  for  and  to  find  the  authorities  on 
any  given  topic.  Naturally  I  have  not  failcd  to  search  out 
these  cases,  which  may  be  called  "direct"  adjudications  up- 
on  the  doctrine  of  stare  decisis  or  some  other  branch  of  the 
general  subject,  and  I  believe  I  have  succeeded  in  discov- 
ering  and  citing  practically  all  that  are  of  real  value  or  im- 
portance.  But  besides  this,  it  is  not  too  much  to  say  that 
nearly  every  reported  decision  of  any  of  the  higher  courts 
in  this  country  and  in  England  contains,  either  by  way  of 
comment  or  illustration,  something  instructive  or  suggest- 
ive on  spme  branch  or  aspect  of  the  law  of  judicial  prece- 
dents.  These  comments  and  illustrations  do  not  constitute 
the  main  subject  of  the  court's  opinion,  and  therefore  (prop- 
erly  enough)  they  seldom  if  ever  find  their  way  into  the 
syllabi  and  the  digests.  They  are  to  be  "come  at"  only  by 
a  patient  thumbing  of  the  reports,  page  by  page,  and  the 
careful  reading  of  many  opinions,  To  perform  this  labor 
upon  all  the  reported  decisions  would  surpass  the  limits  of 
human  endeavor,  since  it  would  involve  the  examination  of 
more  than  a  million  opinions.  But  without  this,  it  is  possi- 
ble,  by  diligence  and  a  sufficiently  varied  research,  to  gathcr 
together  a  number  of  examples  great  enough  to  serve  all 
the  purposes  of  a  practical  exposition  of  the  subject,  and 
to  supply  the  reader  with  pertinent  and  useful  citations. 
This  I  have  endeavored  to  accomplish ;  and  whatever  may 
be  the  measure  of  success  attained,  at  least  I  have  not 
spared  to  bestow  upon  the  task  the  hard  and  painstaking 
labor  and  close  thought  which  its  interesting  character  and 
difficult  Problems  demand. 

xx.  C  B. 
Washington,  D.  C,  December  1,  1911. 
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NATURE  OF  PRECEDENTS 

1.  A  judicial  precedent  is  an  adjudged  case  or  decision  of  a 
couxt  of  justice,  considered  as  fumishing  an  exam- 
ple  or  rule  for  the  determination  of  an  identical  or 
similar  case  afterwards  arising,  between  the  same 
or  other  parties,  in  the  same  or  another  court»  or  a 
similar  question  of  law. 

Meaning  of  the  Term 

"  In  politics  and  the  science  of  government,  in  parliamen- 
tary  usage,  and  in  some  other  connections,  a  precedent  is 
a  pattern  or  example,  drawn  from  former  history,  and  con- 
sidered as  justifying  action  presently  proposed  to  be  taken. 
Its  Office  is  to  answer  the  objection  that  the  proposed  action 
is  an  innovation.  Its  function  primarily  is  not  to  dictate 
or  govem  present  action,  but  only  to  justify  it,  on  the  the- 
ory  that  what  was  formerly  done  or  allowed,  without  suc- 
cessful  objection,  may  permissibly  be  repeated.  In  this 
sense,  there  may  also  be  negative  precedents.  That  is  to 
say,  the  fact  that  no  such  action  has  ever  been  taken  in  the 
past,  though  occasions  or  opportunities  for  it  may  often 
have  arisen,  is  an  argument  against  the  propriety  of  its  be- 
ing  now  taken.  But  in  neither  instance  is  a  precedent,  in 
the  political  sense,  possessed  of  any  constraining  force 
originally,  althöugh,  from  frequent  repetition  or  long  ob- 
servance,  it  may  come  to  acquire  somethinj;  of  the  fixity  of 
a  rule,  so  that  its  violation  would  be  generally  regarded  as 
highly  improper,  as  contrary  to  good  order  or  public  policy, 
or  even,  in  cases  involving  political  rights  and  arising  under 
an  unwritten  Constitution,  as  revolutionary.  In  pleading 
and  conveyancing,  a  precedent  is  a  model  which  has  been 
judicially  approved,  or  approved  by  long  use  without  criti- 
cism,  or  which  has  successfully  withstood  the  test  of  for- 
mal objection  in  the  courts.  But  in  the  science  of  case-law, 
the  primary  idea  of  a  precedent  is  that  of  a  rule  judicially 
established  and  presumptively  binding.  It  is  not  to  be  con- 
sidered in  the  light  of  a  model  which  may  safely  be  fol- 
lowed,  nor  as  an  example  which  will  justify  subsequent  ju- 
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dicial  action  in  the  same  direction.  It  dcclares  or  enun- 
ciates  the  rule  or  principle  of  law  which  must  (not  may) 
be  followed  in  the  decision  of  similar  causes  in  the  future, 
by  the  same  court  and  by  thosc  courts  which  are  under  its 
revisory  Jurisdiction,  or  which  can  be  disregarded  only  in 
exceptional  cases  and  for  the  very  strengest  reasons.  It  is 
quite  true  that  two  courts  which  are  absolutely  independent 
of  each  other, — ^as,  the  supreme  courts  of  two  different 
States, — may  decide  the  same  question  of  law  in  precisely 
the  same  manner,  and  that  the  one  court  may  point  out  and 
rely  on  the  previous  decision  of  the  other  court  as  the  sub- 
stantial  or  only  reason  for  its  own  decision.  And  in  this 
way,  the  previous  judgment  of  one  court  may  furnish  an 
"example"  rather  than  a  "rule"  for  the  subsequent  judgment 
of  another  court.  v  This  distinction  is  noted  in  the  defini- 
tion  given  at  the  head  of  this  section.  v  But  in  such  in-'*\ 
stances,  the  previous  decision  can  be  described  as  a  prec- 
edent  only  by  using  the  term  in  a  broad  and  unscientific 
sense,  not  when  it  is  employed  with  strict  accuracy.  For, 
in  the  case  supposed,  the  determination  of  a  foreign  court 
may  possess  greater  or  less  persuasive  influence  as  an  argu- 
ment,  but  nothing  more;  whereas  the  doctrine  of  prece- 
dents,  properly  and  strictly  so  called,  is  embodied  in  the 
maxim  "stare  decisis,"  and  only  those  "decisa"  are  to  be  re- 
garded  as  precedents  which  are  of  obligatory  force.  In  the 
common  aflFairs  of  life,  precedent  may  derive  its  value  from 
experience;  but  in  law,  its  force  is  based  on  authority.  A 
judicial  decision  is  a  precedent  because  it  is  an  authoritative 
exposition  of  the  law  by  a  tribunal  constituted  for  that  pur- 
pose,  and  whose  judgments  are  legally  binding,  not  only 
upon  the  parties  immediately  before  it,  but  also  (within  ter- 
ritorial or  political  limits)  upon  other  courts  and  upon  the 
Community  generally. 

Basis  of  Doctrine  of  Precedents 
The  authoritative  force  of  judicial  precedents  rests  partly 

on  the  legal  presumption  that  what  has  previously  been 
decided  by  a  court  of  competent  Jurisdiction  was  correctly 
decided  and  therefore  should  not  be  reconsidered,  and  part- 
ly on  the  conception  of  a  judicial  decision  as  law.     In  the 
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latter  view,  a  solemn  adjudication  of  a  court  having  au- 
thority  withdraws  from  the  realm  of  abstraction  the  rule  or 
principle  of  law  which  it  enunciates  and  establishes  it  in 
the  character  of  a  iixed  and  permanent  Standard,  thus  plac- 
ing  it  beyond  the  reach,  for  abrogation  or  modification,  of 
inferior  courts  and  even  of  the  successors  of  the  judge  or 
the  court  which  enunciated  it.  Thus  it  is  said :  "The  court 
almost  always,  in  deciding  any  question,  creates  a  moral 
power  above  itself ;  and  when  the  decision  construes  a  Stat- 
ute, it  is  legally  bound,  for  certain  purposes,  to  follow  it  as 
a  decree  emanating  from  a  paramount  authority."  ^  So  al- 
so, according  to  Blackstone,  "it  is  an  established  rule  to 
abide  by  former  precedents  where  the  same  points  come 
again  in  litigation,  as  well  to  keep  the  Scale  of  justice  even 
and  steady,  and  not  liable  to  waver  with  every  new  judge's 
opinion,  as  also  because  the  law  in  that  case  being  solemnly 
declared  and  determined,  what  before  was  uncertain,  and 
perhaps  indifferent,  is  now  become  a  permanent  rule,  which 
it  is  not  in  the  breast  of  any  subsequent  judge  to  alter  or 
Vary  from  according  to  his  private  sentiments,  he  being 
sworn  to  determine,  not  according  to  his  own  private  judg- 
ment,  but  according  to  the  known  laws  and  customs  of  the 
land ;  not  delegated  to  pronounce  a  new  law,  but  to  main- 
tain  and  expound  the  old  one."  * 

In  regard  to  the  presumption  of  correctness  attaching  to 
a  judicial  decision,  it  may  be  remarked  that  it  may  vary  in 
degree,  ranging  from  a  practically  conclusive  and  irresisti- 
ble  force  to  an  almost  negligible  quantity.  This  depends 
on  various  considerations  affecting  the  value  and  impor- 
tance  of  different  precedents,  which  we  shall  have  occasion 
to  notice  hereafter.  Generally  speaking,  however,  it  is  a 
presumption  of  law,  which,  if  not  irrebuttable,  requires  ex- 
tremely  powerful  considerations  to  overthrow  it.  Thus, 
it  is  observed  by  an  eminent  writer :  "If  a  decision  h'as  been 
made  upon  solemn  argument  and  mature  deliberation,  the 
presumption  is  in  favor  of  its  correctness,  and  the  Commu- 
nity have  a  right  to  regard  it  as  a  just  declaration  or  ex- 
position  of  the  law,  and  to  regulate  their  actions  and  con- 

1  Bates  ▼.  Rdyea,  23  Wend.  (N.  Y.)  336,  340.        <  1  Bl.  Comm.  69. 
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tracts  by  it."*  And  by  another:  "All  judgments  are  sup- 
posed  to  apply  the  existing  law  to  the  facts  of  the  case«  and 
thc  reasons  which  are  sufficient  to  influencc  the  court  to  a 
particiliar  conclusion  in  one  case  ought  to  be  sufficient  to 
bring  it  or  any  other  court  to  the  same  conclusion  in  all 
other  like  cases  where  no  modification  of  the  law  has  in- 
tervened."  * 

Technically,  the  doctrine  of  precedents  does  not  rest  upon 
the  principle  of  res  judicata.  For  the  latter  is  properly  a 
brauch  of  the  law  of  estoppel,  and  has  relation  to  questions 
of  fact  rather  than  of  law.  It  operates  also  upon  the  par- 
ties,  rather  than  the  court,  and  precludes  them  from  again 
bringing  into  controversy  facts  once  litigated  and  deter- 
mined  by  the  solemn  judgment  of  a  court.  Yet  in  a  broader 
sense  the  principle  of  adherence  to  judicial  precedents  may 
be  brought  within  the  Operation  of  the  maxim,  "res  judicata 
pro  veritate  accipitur."  For  this  is  no  arbitrary  rule,  but 
one  which  rests  upon  solid  g^ounds  of  public  policy  and 
convenience,  and  the  same  considerations  are  equally  ap- 
plicable to  the  adjudications  of  the  courts  whether  they  are 
considered  as  enunciating  rules  of  law  or  settling  disputed 
facts.  In  this  light,  the  maxim  is  simply  generalized,  or 
taken  out  of  its  narrow  application  to  the  circumstances  of 
a  particular  case  and  made  to  include  their  legal  conse- 
quences,  and  extended  in  its  Operation  from  the  immediate 
parties  and  those  in  privity  with  them  to  all  other  suitors 
similarly  situated.  In  just  the  same  way,  that  fundamen- 
tal principle  which  ascribes  to  the  record  of  a  court  of  com- 
petent  Jurisdiction  the  sanctity  of  irrefragable  truth  may  be 
extended,  by  analogical  reasoning,  from  its  restricted  ap- 
plication to  recitals  of  fact  in  the  record,  so  as  to  include  the 
pronouncement  of  the  court  upon  the  legal  consequences 
of  the  facts  before  it,  in  other  words,  its  judgment  as  to 
the  principle  of  law  which  governs  the  rights  of  the  par- 
ties. These  ideas  have  been  very  well  expressed  by  a  re- 
cent  writer  on  theoretical  jurisprudence,  in  the  foUowing 
terms:  "The  Operation  of  precedents  is  based  on  the  legal 
prcsumption  of  the  correctness  of  judicial  decisions.    It  is 

1 1  Kent,  Comm.  475b  «  Ck>oley,  Const.  Lim.  49. 
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an  application  of  the  maxim,  'res  judicata  pro  veritate  ac- 
cipitur.'  A  matter  once  formally  decided  is  decided  once 
for  all.  The  courts  will  listen  to  no  allegation  that  they 
have  been  mistaken,  nor  will  they  reopen  a  matter  once 
litigated  and  determined.  That  which  has  been  delivered  in 
judgment  must  be  taken  for  established  truth.  For  in  all 
probability  it  is  true  in  fact,  and  even  if  not,  it  is  expedi- 
ent  that  it  should  be  held  as  true  none  the  less.  Expedit 
reipublicae  ut  sit  finis  litium.  When,  therefore,  a  question 
has  once  been  judicially  considered  and  answered,  it  must 
be  answered  in  the  same  way  in  all  subsequent  cases  in 
which  the  same  question  again  arises.  Only  through  this 
rule  can  that  consistency  of  judicial  decisions  be  obtained 
which  is  essential  to  the  proper  administration  of  justice. 
Hence  the  effect  of  judicial  decisions  in  excluding  the  ar- 
bitrium  judicis  for  the  future,  in  providing  predetermined 
answers  for  the  questions  calling  for  consideration  in  future 
cases,  and  therefore  in  establishing  new  principles  of  law."  * 

Judicial  Decisions  as  Law  or  Evidence  of  Law 

The  courts  have  always  been  sedulous  to  disclaim  any  leg- 
islative authority.  Their  function,  they  declare,  is  not  to 
make  the  law,  but  to  expound  and  apply  it.  Hence  the  re- 
peated  assertion  from  the  bench  that  judicial  decisions  are 
not  law,  but  only  evidence  of  the  law.  It  has  been  very 
recently  said  that  **1the  decisions  of  courts  of  last  resort, 
while  generally  regarded  as  of  binding  authority  by  lowcr 
tribunals,  beyond  the  limits  of  the  case  in  which  the  deci- 
sion  is  rendered,  strictly  speaking,  are  not  law.  They  are 
simply  evidence  of  law,  of  greater  or  less  persuasive  force. 
as  these  decisions  are  harmonious,  apparently  well  consid- 
ered, and  of  long  Standing."  •  Historically,  however,  it 
would  not  be  difficult  to  prove  that  a  great  proportion  of 
what  is  'now  commonly  received  and  obeyed  as  law  never 
had  any  other  origin  than  in  the  decisions  of  the  courts. 

5  Salmond,  Jurisprudence  (2d  Ed.)  p.  171. 

•  Herron  ▼.  Whiteley  MaUeable  Castings  Co.  (Ind.  App.)  92  N.  E. 
555.  And  see  In  re  Leonard,  12  Or.  d3,  6  Pac.  426,  53  Am.  Rep. 
323,  where  it  was  obeerved  that  courts  "are  compeUed  to  follow 
precedents,  as  they  are  evidence  of  what  is  law." 
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The  idea  that,  in  the  early  stages  of  the  English  com- 
mon law,  the  judges  did  not  'manufacture  rules  and  prin- 
ciples  out  of  their  sense  of  justice,  propriety,  and  conven- 
icnce,  but  merely  discovered  and  applied  ancient  general 
customs  of  the  people,  has  long  since  come  to  be  rcparded 
as  no  more  than  a  discreet  judicial  fiction.  And  it  would  be 
folly  to  close  the  eyes  to  the  patent  fact  that,  even  in  con- 
temporary  times,  the  body  of  law  is  constantly  being  aug- 
mented  by  judicial  decisions  which,  at  first  no  more  than  a 
settlement  of  the  particular  case,  are  foUowed  as  prece- 
dents,  acquire  the  sanctity  of  "rules  of  property,"  and  finally 
become  as  truly  "law,"  for  all  practical  intents  and  pur- 
poses,  as  acts  of  the  legislature.  The  truth  is  that  the  so- 
called  unwritten  law  Stands  side  by  side  with  statutory  law. 
This  is  frankly  recognized  in  the  codes  of  some  of  the  states, 
as,  where  it  is  declared  that  "unwritten  law  is  the  law  not 
promulgated  and  recorded,  but  which  is  nevertheless  ob- 
served  and  administered  in  the  courts  of  the  country.  It 
has  no  certain  repository,  but  is  collected  from  the  reports 
of  the  decisions  of  the  courts  and  the  treatises  of  leamed 
men."  ^  And  even  a  Statute  seldom  fills  the  whole  measure 
of  the  legislator's  intention  or  fits  the  whole  variety  of  its 
intended  applications  until  it  has  been  interpreted  and  con- 
strued  by  the  courts;  and  the  authoritative  result  of  their 
iabors  is  expressed  in  the  ancient  and  respected  maxim, 
"legis  interpretatio  legis  vim  obtinet."  *  And  ii  the  test 
of  law  be  that  it  is  a  command  which  the  courts  must  take 
as  they  find  it  and  apply  it  to  the  circumstances  of  actual 
litigation,  it  is  at  least  a  remarkable  phenomenon  that,  un- 
der  the  doctrine  of  stare  decisis,  a  court  may  create  a  prec- 
edent  which  it  not  only  may,  but  absolutely  must,  follow 
in  the  future,  that  is,  which  it  must  thereafter  take  as  it 
finds  it  and  apply  it  to  all  similar  cases  subsequently  arising. 
It  is  in  this  sense  that  we  are  to  understand  a  declaration 
of  the  Supreme  Court  of  Pennsylvania  that  its  own  deci- 
sions, when  free  from  absurdity,  not  mischievous  in  prac- 

T  Code  Clv.  Proc.  Cal.  |  1899;   B.  &  0.  Comp.  Or.  §  736. 
8  EUesmere,  Postnati^  55;  Breedlove  ▼.  Turner,  9  Mart.  O.  S.  (La.) 
353. 
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tice,  and  consistent  with  one  another,  are  "the  law  of  the 
land,"  which  the  court  itself  is  bound  to  execute,  rather 
than  any  supposed  "higher  law"  manufactured  for  each 
special  occasion  out  of  the  private  feelings  or  opinions  of 
the  judges.*  In  fine,  as  well  observed  by  Professor  Pol- 
lock :  "For  all  practical  purposes,  it  may  be  said  that  a  rule 
of  general  law  which  has  been  laid  down  or  approved,  to 
substantially  the  same  eifect,  in  the  House  of  Lords  and  in 
the  Supreme  Court  of  the  United  States,  is  the  law  of  the 
English-speaking  world,  wherever  it  has  not  been  excluded 
or  varied  by  express  legislation." '®  Theoretically,  it  is 
true,  the  courts  have  no  legislative  authority,  but  actually 
they  do  make  law.  And  case-law  is  as  much  law  as  Stat- 
ute law,  so  far  as  regards  its  practical  efFect  on  the  rights, 
liberties,  and  dealings  of  the  people.  It  is  true  that  a  gen- 
eral Statute  is  addressed  to  all  persons  within  the  Jurisdic- 
tion of  the  law-making  power,  while  a  judicial  decision  pri- 
marily  concerns  only  the  parties  before  the  court.  But 
whereas  the  Citizen  must,  at  his  peril,  conform  his  conduct 
and  his  dealings  to  the  Statute  law,  he  will  no  less,  if  wisely 
advised,  shape  his  acts  and  business  transactions  with  defer- 
ence  to  the  law  announced  by  the  courts.  It  is  true  also  that 
case-law  diifers  from  the  enactments  of  the  legislative  de- 
partmcnt  in  that  it  can  be  annulled  or  reversed  by  the 
courts  themselves,  and  also  it  may  be  done  away  with  by  a 
Statute.  Indeed,  any  one  who  needs  to  be  convinced  of 
the  efFect  of  the  decisions  of  the  courts  as  pronouncements 
of  the  law,  will  do  well  to  recall  the  numerous  instances  in 
which  a  rule  announced  from  the  bench,  and  unsatisfac- 
tory  to  the  legislators  or  their  constituents,  has  had  to  be 
counteracted  by  the  enactment  of  a  new  Statute.  In  eflFect, 
the  translation  of  a  doctrine  or  principle  into  the  domain 
of  positive  law  may  be  eifected  directly  by  the  legislature 
or  indirectly  by  the  courts,  the  difference  being  rather  one  of 
process  than  of  authority.  Thus  Austin  remarks:  "There 
is  a  distinction  between  laws,  depending  not  on  their 
sources,  but  on  the  modes  in  which  they  originate,  and 

»  McDowell  V.  Oyer,  21  Pa.  417. 

10  Pollock,  First  Book  of  Jnrisprudence,  p.  838. 
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which  ifl  very  important.  This  is  the  distinction  between 
law  made  obliquely  in  the  way  of  judicial  decision,  and 
that  made  directly  in  the  way  of  legislation.  When  a  law 
or  nile  is  established  directly,  the  proper  purpose  of  its  im- 
mediate  author  or  authors  is  the  establishment  of  a  law 
or  rule.  When  the  law  or  nile  is  introduced  obliquely,  the 
proper  purpose  of  its  immediate  author  or  authors  is  the 
decision  of  a  specific  case  or  of  a  specific  point  or  question. 
Generally  the  new  rule,  disguised  under  the  garb  of  an 
old  one,  is  applied  as  law  to  decide  the  specific  case,  and, 
that  case  passing  into  a  precedent,  the  same  rule  is  applied 
to  subsequent  cases."  ** 

Classißcation  of  Precedents 

Judicial  precedents  have  been  variously  classified  by  thc- 
oretical  writers,  and  the  distinctions  drawn  are  not  with- 
out  their  interest  and  value,  though  their  practical  impor- 
tance  may  not  be  great.  Thus,  they  have  been  described  as 
either  "declaratory"  or  '^original/'  the  former  being  such 
as  merely  affirm  or  reiterate  a  rule  of  law  already  recog- 
nized,  while  the  latter  introduce  into  the  body  of  jurispru- 
dence  a  new  rule  or  principle.  Original  precedents  are  of 
course  only  made  in  cases  of  first  impression,  and  it  is  to 
bc  observed  that  they  seldom,  if  ever,  profess  to  be  any- 
thing  more  than  declaratory.  That  is,  they  do  not  speak 
with  the  voice  of  a  Statute,  but  announce  the  discovery  of 
an  existing  rule  of  law  which  can  be  made  to  fit  the  case 
in  hand  or  extended  to  it  by  analogy.  Again,  precedents 
have  been  divided  into  those  which  are  ^imperative"  and 
tjiose  which  are  "persuasive."  But  a  prior  judicial  decision 
which  is  entitled  to  no  more  than  a  persuasive  influence 
upon  the  mind  of  the  court  in  another  case  is  not  strictly  to 
be  described  as  a  precedent  at  all,  as  we  have  stated  above, 
being  rather  in  the  nature  of  an  argument  or  an  example. 
And  further,  the  distinction  is  not  inherent  in  the  nature 
of  the  precedent,  but  only  describes  the  measure  of  its 
authority.  For  a  decision  of  the  court  of  last  resort  in  any 
State  is  an  "imperative^'  precedent  when  cited  in  the  lower 

11  2  Austin,  Jurisprudence  (Campbeirs  Ed.)  |  767. 
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Courts  of  that  State,  but  "persuasive"  only  when  urged  in 
argument  before  a  court  of  another  State. 

Not  as  a  Classification,  but  as  exhibiting  the  chief  aspects 
or  applications  of  the  doctrine  of  precedents,  the  subject 
might  be  broadly  divided  into  five  branches,  in  each  of 
which  there  is  to  be  noted  one  general  rule  or  governing 
principle,  as  foUows: 

First  ,^nferior  courts  are  absolutely  bound  to  follow  the 
decisionspTlhe  courts  having  appellate  or  rcvisory  Juris- 
diction over  them«  In  tHis  aspect,  precedents  set  by  the 
higher  courts  are  imperative  in  the  strictest  sense.  They 
are  conclusive  on  the  lower  courts,  and  leave  to  the  latter 
no  scope  för  independent  judgment  or  discretion. 

Second.  The  judgments  of  the  highest  court  in  any  ju- 
dicial  System — State  or  national — are  binding  on  all  ^ther 
courts  when  they  deal  with  matters  committed  to  the  pe- 
culiar  or  exclusive  Jurisdiction  of  the  court  making  the 
precedent.  Thus,  when  the  Supreme  Court  of  the  United 
States  renders  a  decision  construing  the  federal  Constitution 
or  an  act  of  Congress,  that  decision  must  be  accepted  by 
all  State  courts,  as  well  as  the  inferior  federal  courts,  as 
not  merely  persuasive,  but  of  absolutely  conclusive  author- 
ity.  In  the  same  way,  when  the  supreme  court  of  a  State 
pronounces  judgment  upon  the  interpretation  of^  a  Statute 
of  the  State,  its  decision  has  imperative  force  in  the  courts 
of  the  United  States,  as  well  as  in  the  courts  of  another 
State. 

Third.  It  is  the  duty  of  a  court  of  last  resort  to  abide  by 
its  own  former  decisions,  and  not  to  depart  from  or  vary 
them  unless  entirely  satisfied,  in  the  first  place,  that  they 
were  wrongly  decided,  and,  in  the  second  place,  that  less 
mischief  will  result  from  their  overthrow  than  from  their 
perpetuation.  This  is  the  proper  application  of  the  maxim, 
"stare  decisis.'* 

Fourth.  When  a  case  is  presented  to  any  court  for  which 
there  is  no  precedent,  either  in  its  own  former  decisions 
or  in  the  decisions  of  any  court  whose  rulings,  in  the  par- 
ticular  matter,  it  is  bound  to  follow,  it  may  consult  and  be 
guided  by  the  applicable  decisions  of  any  other  court,  do- 
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mestic  or  foreign.  In  this  case,  such  decisions  possess  no 
constraining  force,  but  should  be  accorded  such  a  measure 
of  weight  and  influence  as  thcy  may  be  intrinsically  cn- 
titled  to  receive,  the  duty  of  the  court  being  to  conform  its 
decision  to  what  is  called  the  '^geneFal-cuurfiUt  of  authority" 
or  the  "preponderance  of  authority,"  if  such  a  Standard  can 
be  ascerlained  ta  exist  wuh  felerence  to  the  particular  ques- 
tion  involved. 

Fifth.  On  the  principle  of  judicial  comity,  a  court  which 
is  entirely  free  to  exercise  its  independent  judgment  upon 
the  matter  at  issue,  and  under  no  legal  Obligation  to  follow 
the  decision  of  another  court  on  the  same  question,  will 
nevertheless  accept  and  conform  to  that  decision,  as  a  cor- 
rect  Statement  of  the  law,  when  such  a  course  is  necessary 
to  secure  the  harmonious  and  consistent  administration  of 
the  law  or  to  avoid  unseemly  conflicts  of  judicial  authority. 
But  comity  does  not  require  any  court  to  do  violence  to  its 
own  settled  convictions  as  to  what  the  law  is. 

Comity  Deüned 

The  principle  of  judicial  comity,  above  adverted  to,  has 
been  very  clearly  explained  by  the  Supreme  Court  of  the 
United  States,  in  the  following  terms:  "Comity  is  not  a 
rule  of  law,  but  one  of  practice,  convenience,  and  expedi- 
ency.  It  is  something  more  than  mere  cpurtesy,  which  im- 
plies  only  deference  to  the  opinions  of  others,  since  it  has 
a  substantial  value  in  securing  uniformity  of  decision  and 
discouraging  repeated  litigation  of  the  same  question.  But 
its  Obligation  is  not  imperative.  If  it  were,  the  indiscreet 
action  of  one  court  might  become  a  precedent,  increasing 
in  weight  with  each  successive  adjudication,  until  the  whole 
country  was  tied  down  to  an  unsound  principle.  Comity 
persuades,  but  it  does  not  command.  It  declares,  not  how 
a  case  shall  be  decided,  but  how  it  may  with  propriety  be 
decided.  It  recognizes  the  fact  that  the  primary  duty  of 
every  court  is  to  dispose  of  cases  according  to  law  and  the 
facts;  in  a  word,  to  decide  them  right.  In  doing  so,  the 
judge  is  bound  to  determine  them  according  to  his  own  con- 
victions. If  he  be  clear  in  those  convictions,  he  should  fol- 
low them.    It  is  only  in  cases  where,  in  his  own  mind,  there 
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may  be  a  doubt  as  to  the  soundncss  of  bis  views  tbat  comity 
comes  in  play  and  suggests  a  uniformity  of  ruling  to  avoid 
confusion,  until  a  higher  court  has  settled  the  law.  It  de- 
mands  of  no  one  that  be  shall  abdicate  bis  individual  judg- 
ment,  but  only  tbat  deference  shall  be  paid  to  the  judg- 
ments  of  other  co-ordinate  tribunals.  Clearly  it  applies. 
only  to  questions  which  have  been  actually  decided  and 
which  arose  under  the  same  facts."  ** 

Value  and  Importance  of  Precedents 

One  of  the  best  explanations  of  the  value  and  impor- 
,tance  of  precedents  to  be  found  in  the  books  is  given  by 
Chancellor  Kent  in  the  foUowing  terms:  "A  solemn  deci- 
sion  upon  a  point  of  law  arising  in  any  given  case  becomes 
an  authority  in  a  like  case,  because  it  is  the  highest  evidence 
which  we  can  have  of  the  law  applicable  to  the  subject; 
and  the  judges  are  bound  to  follow  that  decision  so  long  as 
it  Stands  unreversed,  unless  it  can  be  shown  that  the  law 
was  misunderstood  or  misapplied  in  that  particular  case. 
If  a  decision  has  been  made  upon  solemn  argument  and  ma- 
ture  deliberation,  the  presumption  is  in  favor  of  its  cor- 
rectness,  and  the  Community  have  a  right  to  regard  it  as  a 
just  declaration  or  exposition  of  the  law,  and  to  regulate 
their  actions  and  contracts  by  it.  It  would  therefore  be  ex- 
tremely  inconvenient  to  the  public  if  precedents  were  not 
duly  regarded  and  implicitly  foUowed.  It  is  by  the  noto- 
riety  and  stability  of  such  rules  that  professional  men  can 
give  safe  advice  to  those  who  consult  them,  and  people  in 
general  can  venture  to  buy  and  trust  atid  to  deal  with 
each  other.  If  judicial  decisions  were  to  be  lightly  dis- 
regarded,  we  should  disturb  and  unsettle  the  great  land- 
marks  of  property.  When  a  rule  has  once  been  deliberately 
adopted  and  declared,  it  ought  not  to  be  disturbed  unless 
by  a  court  of  appeal  or  review,  and  never  by  the  same  court, 
except  for  very  cogent  reasons;  and  if  the  practice  were 
otherwise,  it  would  be  leaving  us  in  a  State  of  perplexing 
uncertainty  as  to  the  law."  *■    In  the  same  line  of  thought, 

1«  Mast,  Fooß  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485,  20  Sup.  Ct. 
708,  44  L.  Ed.  856. 
i»l  Kent,  Comm.  475. 
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Judge  Gx)ley  observcs:  "All  judgments  are  supposed  to 
apply  the  cxisting  law  to  thc  facts  of  the  casc,  and  the  rea- 
sons  which  are  sufficient  to  influcnce  thc  court  to  a  partic- 
ular  conclusion  in  one  case  ought  to  be  sufficient  to  bring 
it  or  any  other  court  to  the  same  conclusion  in  all  other 
like  cases  where  no  modification  of  the  law  has  intervened. 
There  would  thus  be  uniform  rules  for  the  administration 
of  justice,  and  the  same  measure  that  is  meted  out  to  one 
would  be  received  by  all  others.  And  even  if  the  same  or 
any  other  court,  in  a  subsequent  case,  should  be  in  doubt 
conceming  the  correctness  of  the  decision  which  has  been 
made,  there  are  consequences  of  a  very  grave  character  to 
be  contemplated  and  weighed  before  the  experiment  of  dis- 
regarding  it  should  be  ventured  on.  That  State  of  things 
when  judicial  decisions  conflict,  so  that  a  Citizen  is  always 
at  a  loss  in  regard  to  his  rights  and  his  duties,  is  a  very 
serious  evil,  and  the  alternative  of  accepting  adjudged  cases 
as  precedents  in  future  controversies  resting  upon  analo- 
gous  facts  and  brought  within  the  same  reasons,  is  obvious- 
ly  preferable.  Precedents,  therefore,  become  important, 
and  counsel  are  allowed  and  expected  to  call  the  attention 
of  the  court  to  them,  not  as  concluding  controversies,  but 
as  guides  to  the  judicial  mind."  **  So  also  the  Supreme 
Court  of  New  York  declares :  "The  decisions  of  this  court, 
while  unreversed,  always  form  the  absolute  law  of  the 
case,  and  enter  with  very  decisive  effect  into  the  body  of 
precedents.  They  must,  from  the  nature  of  our  legal  Sys- 
tem, be  the  same  to  the  science  of  law  as  a  convincing  se- 
ries  of  experiments  is  to  any  other  brauch  of  inductive  phi- 
losophy.  They  are,  on  being  promulgated,  immediately 
relied  on  according  to  their  character,  eithcr  as  confirm- 
ing  an  old  or  forming  a  new  principle  of  action,  which,  per- 
haps,  is  at  once  applied  to  thousands  of  cases.  These  are 
continually  multiplying  throughout  the  whole  extent  of  our 
Jurisdiction.  Numerous  and  valuable  rights,  offensive  and 
defensive,  may  be  claimed  under  them."  ^^ 

14  Gooley»  Ck>n8t.  Lim.  49.         i>  Bates  t.  Relyea,  23  Wend.  336. 
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COMPARATIVE  JURISPRUDENCE  OF  DOCTRINE 

OF  PRECEDENTS 

2.  The  principle  of  adhering  to  judicial  precedents,  either 

as  law  in  themselves  or  as  authoritative  evidence  of 
the  law,  had  slight  recognition  in  the  jurisprudence 
of  Rome»  and  was  finally  abolished  by  order  of  the 
Elmperor  Justinian. 

3.  In  the  modern  civil  law,  as  administered  in  most  of  the 

countries  of  Continental  Europe,  this  principle  is 
not  recognized  as  having  any  obligatory  force 
whatever,  although,  as  a  matter  of  custom,  it  is 
more  or  less  observed  in  actual  practice. 

4.  In  England,  the  principle  was  very  early  and  firmly  es- 

tablished,  and  has  always  been  regarded  as  a  fixed 
and  fundamental  principle  of  jurisprudence,  both 
in  that  country  and  in  the  United  States. 

In  the  Roman  Law 

f"  It  is  not  easy  for  an  English  or  American  lawyer  to  con- 
(  ceive  of  the  administration  of  justice  undcr  a  System  which 
permits  each  court  to  disregard  entirely  its  own  previous 
decisions  and  those  of  other  courts,  in  similar  cases,  and  in- 
tends  that  each  cause  shall  be  decided  according  to  the 
judge's  own  individual  ideas  of  the  meaning  and  applicabil- 
ity  of  the  particular  written  rule  which  is  supposed  to  gov- 
ern  it.  More  especially  is  this  the  case  since,  historically, 
in  the  early  stages  of  society,  the  idea  of  judicial  decisions 
as  sources  of  law,  precedes  the  conception  of  anything  like 
a  Statute  or  universal  rule  officially  promulgated.*'    Yet  it 

16  *'The  truth  is,  as  Sir  Henry  Maine  lia&  shown,  that  tbe  idea  of 
law  itself  is  posterior  in  date  to  that  of  judicial  decision;  and  it 
was  the  actual  Observation  of  a  succession  of  similar  decisions  of 
the  same  kind  which  gave  rise  to  the  idea  of  a  rule  or  Standard  to 
which  a  case  might  be  referred.  As  soon  as  this  Observation  was 
made,  every  one  would  natura  lly  recognize  the  advantage  of  stating 
in  an  abstract  form  the  rule  which  might  be  inferred  from  a  serles 
of  uniform  decisions,  and  which,  it  might  be  reckoned  with  tolerable 
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is  the  fact  that  in  the  jurisprudence  of  the  Roman  republic, 
and  almost  as  much  so  under  the  empire,  the  notion  of 
ascribing  to  the  prior  decisions  of  the  courts  the  force  of 
law  in  themselves,  or  even  the  authority  of  official  exposi- 
tions  of  the  law,  had  scant  recognition.  Naturally  some  re- 
spect  was  paid  to  judicial  delivew/ces,  beyond  the  scope 
of  the  case  immediately  in  hand.  Thus  Cicero  enumerates 
"res  judicatae"  as  among  the  sources  of  the  law,  and  one  of 
the  emperors  allowed  the  judges,  in  doubtful  or  ambiguous 
cases,  to  recognize  as  having  the  force  of  law  either  "cus- 
tom"  or  "the  authority  of  matters  (cases)  which  have  always 
been  decided  in  the  same  way."  *'  But  it  may  be  observed, 
from  the  language  employed,  that  sanction  was  thus  given, 
not  to  prior  decisions  as  conclusive  evidence  of  the  law, 
but  only  as  evidence  of  a  more  or  less  ancient  judicial  cus- 
tom  in  like  cases,  just  as  sanction  was  also  given  to  populär 
or  commercial  custom.  Moreover,  this  rescript  of  Severus 
was  repealed  by  Justinian. 

In  another  way,  but  also  indirectly,  judicial  custom  came 
to  acquire  the  force  of  law,  during  the  earlier  and  freer 
days  of  the  Roman  State.  This  was  by  means  of  the  edict 
annually  published  by  the  praetor  on  assuming  office,  in 
which  he  announced  the  System  of  rules  which  he  would 
apply  to  the  determination  of  causes  Coming  before  him 
during  his  term  of  office,  and  which  was  called  the  "perpet- 
tial  edict,"  because  intended  to  be  permanently  in  force,  as 
distinguished  from  special  rules  made  for  special  occasions. 
After  the  praetorian  jurisprudence  had  assumed  a  certain 
scope  and  fixity,  the  edict  remained  substantially  the  same 

certainty,  would  be  applied  wheneTer  a  simllar  dispute  should  arise. 
This  was  the  flrst  germ  of  law,  and  the  flrst  recognized  laws  were 
probably  collecttons  of  the  scattered  rules  which  had  thus  come  to  be 
adopted."  Markby,  Elements  of  Law,  p.  60,  citing  Maine,  Ancient 
Law,  pp.  5,  7,  8. 

17  Holland,  Jurisprudence,  p.  67 ;  Mackeldey,  Roman  Law,  8  34. 
Both  these  writers  refer  to  the  rescript  of  Severus,  which  is  found 
in  Dig.  1,  3,  38,  where  the  words  are  as  foUows:  "Imperator  noster 
Sevenis  rescripsit  in  ambiguitatibns  quee  ex  legibus  proflciscuntur 
consnetudinem  aut  rerum  perpetuo  similiter  Judicatarum  auctorita- 
tem  Yim  legis  obtinere  debere." 
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under  successive  judges.  No  doubt  it  would  be  modified 
in  details,  as  changes  in  the  magistracy  occurred,  corre- 
sponding  to  the  needs  of  changed  social  or  industrial  condi- 
tions,  and,  in  some  measure,  to  the  views  of  the  particular 
incumbent  as  to  justice  and  equity.  But  largely  it  was  made 
up  of  the  rules  adopted  and  enforced  by  his  predecessors.^* 
Now  it  is  impossible  to  suppose  that  these  rules  were  orig- 
inally  abstract  propositions  of  law,  evolved  by  the  magis- 
trate  out  of  his  own  conceptions  of  justice  and  expedience, 
in  advance  of  actual  litigation  before  him.  On  the  con- 
trary,  they  must  chiefly,  if  not  always,  have  originated  in 
actual  forensic  controversies,  the  Solution  of  one  such  case 
suggesting  to  the  praetor  a  general  rule  or  principle  which 
it  would  be  fair  and  just  to  apply  to  the  determination  of 
all  similar  cases,  which  rule  or  principle  would  be  incor- 
porated  in  his  edict,  and,  if  approved,  be  adopted  by  his. 
successors  and  so  eventually  find  a  place  in  the  permanent 
body  .of  jurisprudence.  In  this  way,  something  very  much 
like  a  "precedent,"  growing  out  of  the  decision  of  an  actual 
case,  would  be  established  as  the  law  for  the  decision  of 
future  cases,  not  in  the  way  of  a  Statute  making  it  the  law 
for  the  future,  but  in  consequence  of  its  voluntary  adoption 
by  the  judge.  A  process  not  at  all  unlike  this  marked  the 
origin  and  growth  of  the  grcat  System  of  English  equity 
jurisprudence.  Only,  to  form  a  clear  idea  of  the  growth  of 
the  praetorian  edict,  we  should  have  to  imagine  each  of  the 
English  chancellors,  in  the  earlier  times,  beginning  his  ad- 
ministration  by  examining  all  the  opinions  of  his  prede- 
cessors,  selecting  those  which  commended  themselves  to 
his  conscience  and  good  sense,  and  drawing  up  from  them 
a  compilation  of  the  rules  and  principles  by  which  he  meant 
to  be  governed ;  and,  as  to  the  later  period  of  the  law,  we 
should  have  to  imagine  each  incoming  chancellor  as  rc- 
cciving  from  his  predecessor,  and  as  adopting  for  his  own, 
with  some  minor  changes,  such  a  compilation,  handed  down 
through  successive  administrations  and  g^adually  growing 
and  expanding  into  a  complete  and  perfect  System.  But 
neither  the  existence  of  the  praetorian  edict  nor  the  prin- 

18  Mackeldey,  Roman  Law,  |  36. 
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ciple  on  which  it  was  formed  ever  succeeded  in  establishing 
in  the  Roman  law  any  such  respect  for  previous  judicial 
decisions  as  that  which  lies  at  the  base  of  the  doctrine  of 
precedents,  as  we  understand  it. 

A  less  direct  analogy  to  the  g^owth  of  a  System  of  prec- 

edents  may  be  found  in  the  deference  paid  to  the  opin- 

ions  of  jurists  and  their  statutory  adoption  as  rules  of  law. 

These    "responsa    prudentum"    proceeded    originally    from 

any  tinofficial  person  who  was  learned  in  the  law,  but  aft- 

erwards  from  a  limited  number  of  jurists  who  were  special- 

ly  designated  or  licensed  for  the  purpose.    They  were  some-  . 

times  answers  to  clients  who  sought  information  as  to  their 

legal  rights  or  duties,  but  frequently  also  they  were  opinions 

furnished  to  the  magistrates,  upon  their  request,  as  to  the 

proper  decision  to  be  given  in  new  or  doubtful  cases  before 

them.     "The  opinions  of  a  Jurist  had  originally  only  the 

weight  that  was  due  to  his  knowledge  and  genius ;  but  on 

the  transfer  of  sovereign  power  from  the  hands  of  the  peo- 

ple  to  those  of  a  monarch,  the  latter  recognized  the  expedi- 

ency  of  being  able  to  direct  and  inspire  the  oracles  of  juris- 

prudence ;  and  accordingly  Augustus  converted  the  profes- 

sion  of  Jurist  into  a  sort  of  political  function,  giving  the 

decisions  of  certain  authorized  jurists  the  force  of  law."  ^* 

Later,   under   Hadrian,  the   responsa   prudentum   were   dc- 

fined  as  "the  judgments  and  opinions  of  those  who  are  per- 

mitted  to  establish  laws  (jura  condere);  and  if  they  all  con- 

cur  in  any  decision,  that  which  they  so  agree  upon  shall 

have  the  force  of  law;  but  if  they  differ,  the  judge  shall  be 

allowed  to  foUow  either  opinion  as  he  may  choose."  *•    But 

even  the  quasi-judicial  authority  of  these  professional  opin- 

ions  was  iinally  abolished  by  Justinian.    Indeed  the  System 

of  administering  the  law  according  to  the  opinions  of  juris- 

consults,  inaugurated  by  his  predecessors,  and  expanding 

with  the  cnormous  growth  of  five  centuries,  had  brought 

about  the  chaotic  condition  which  his  compilation  of  the 

laws  was  meant  to  remedy.    And  to  prevent  its  recurrence, 

he  forbade  the  future  publication  of  any  commentaries  or 

juristic  treatises  (save  only  translations  into  Greek  from 

&•  Potte's  Gaiiu  (2d  Ed.)  p.  87.  <«  OaloB,  bk«  1,  f  7. 

Black  Jud.Pb. — 2 


18      NATURE  AND  AUTHOBITY  OF  JUDICIAL  PRECBDBNTS     (Ch.  1 

thc  original  Latin)  or  any  "interpretations"  of  thc  law,  un- 
der  the  severest  penalties.  Recognizing  the  fact  that  am- 
biguities  might  still  be  found  to  lurk  even  in  his  ideally 
perfect  Digest  and  Code,  Justinian  further  ordained  that  all 
such  doubtful  points  should  be  referred  by  the  judges  to 
the  emperor  himself,  as  the  supreme  authority,  and  re- 
solved  by  his  decree.**  And  herein  he  asserted  thc  princi- 
ple  which,  by  restricting  the  authority  of  judges,  forever 
abolished  the  authority  of  precedents  in  the  Roman  law, 
and  which  has  had  an  incalculable  influence  upon  the  juris- 
prudence  of  all  those  modern  states  which  found  their  Sys- 
tems upon  the  civil  law.  For  he  asserted — ^and  the  asser- 
tion  had  the  force  of  a  constitutional  provision — that  "it  be- 
longs  to  the  emperor  alone  both  to  ordain  and  to  Interpret 
the  laws."  " 

In  the  meantime,  however,  the  Roman  emperors  them- 
selves  had  for  ages  constituted  the  supreme  court  of  judi- 
cature,  and  their  decisions  were  observed  by  the  courts  as 
rules  for  the  determination  of  subsequent  like  causes,  not 
because  they  had  the  authority  of  the  "thing  adjudged,"  but 
because  all  that  emanated  from  the  emperor  had  the  force 
of  law.  For  it  must  not  be  forgotten  that,  under  the  em- 
pire,  no  sharp  line  of  distinction  was  drawn  between  judi- 
cial  and  legislative  functions;  and  in  point  of  fact,  in  the 
person  of  the  emperor  himself,  they  were  very  firmly  and 
significantly  united.  Among  the  various  forms  of  "consti- 
tutions,"  or  ordinances  proceeding  directly  from  the  impe- 
rial authority,  those  important  for  our  present  purpose  were 
the  "decreta"  and  the  "rescripta."  The  former  were  judg- 
ments  rendered  in  litigated  suits  either  instituted  originally 
before  the  emperor  or  his  Council  or  going  up  by  way  of 
appeal,  while  the  latter  were  answers  given  by  the  prince 
in  individual  cases,  in  response  to  inquiries  by  parties  in  re- 
lation  to  pending  causes  or  by  the  judges  in  regard  to  the 
administration  of  the  law.    There  were  many  constitutions 

si  Code  I,  17,  2,  21;  Po8te*8  Gaius  (2d  Ed.)  p.  38;  Markby,  Ele- 
ments of  Law,  p.  43. 

>2  Code,  I,  17,  2,  21,  a  Constitution  of  the  Ehnperor  Jnstinian,  A. 
D.  533. 
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of  both  classes  which  entered  into  and  became  a  part  of 
the  law,  affecting  the  private  relations  and  dealings  of 
parties,  and  the  judgments  therein  cantained  became  rules 
for  future  litigated  or  doubtful  legal  questions.^*  It  is 
probable,  however,  that  it  was  only  gradually  and  as  the 
power  and  authority  of  the  throne  increased  to  overwhelm- 
ing  proportions  that  these  imperial  decisions  acquired  the 
force  of  precedents.  As  remarked  by  a  recent  writer :  "The 
truth  perhaps  was  that  originally  decrees  proceeding  from 
the  cmperor  had  only  the  efFcct  of  those  pronounced  by  low- 
er  magistrates,  and  merely  settled  the  particular  controver- 
sy ;  that  naturally  and  gradually  they  acquired  the  charac- 
ter  of  precedents ;  but  that  old-fashioned  lawyers  of  a  con- 
scrvative  tum  still  clung  to  the  ancient  theory;  and  even 
Justinian  inserted  in  his  Code  a  rescript,  originally  pub- 
lished  about  a  Century  before,  which  says  of  interlocutory 
decrees:  'Interlocutionibus  quas  in  uno  negotio  judicantes 
protulimus,  vel  'postea  proferemus,  non  in  commune  prae- 
judicantibus/  "  **  But  while  thus  restricting  the  authority 
of  merely  interlocutory  sentences,  the  same  emperor  ex- 
pressly  gave  the  sanction  of  law  to  the  final  determinations 
of  himself  and  his  successors,  saying:  "If  his  imperial  maj- 
esty  shall  have  judicially  examined  into  a  controversy,  and 
pronounced  his  judgment  as  between  the  parties  immediate- 
ly  concemed,  all  judges  everywhere,  within  our  dominions, 
shall  understand  that  this  is  the  law,  not  only  with  refer- 

28  Mackeldey,  Roman  Law,  §  46.  Gompare  Blackstone  (Commen- 
taries,  toL  1,  p.  59),  as  follows:  "When  any  doubt  arose  upon  the 
c-oDßtruction  of  the  Roman  laws,  the  usage  was,  to  State  the  case 
to  the  emperor  in  writing  and  take  his  opinion  lipon  it.  The  an- 
swers  of  the  emperor  were  called  his  rescripts,  and  these  had  in 
snoceeding  cases  the  force  of  perpetnal  laws;  thongh  they  ought  to 
be  carefnUy  distinguished,  by  every  rational  clTNian,  from  those 
general  constitntions  which  had  only  the  nature  of  things  for  their 
gnide.  The  Emperor  Macrinus,  as  his  hlstorian  Capitolinus  informs 
HS,  had  once  resolved  to  abollsh  these  rescripts,  and  retain  only  the 
general  edicts.  He  could  not  bear  that  the  hasty  and  cmde  an- 
flwers  of  snch  princes  as  Commodus  and  Caracalla  should  be  rever- 
enced  as  laws.  Bnt  Justinian  thought  otherwise,  and  he  has  pre- 
served  them  all." 

s«  Professor  J.  O.  Gray,  in  9  Harv.  Law  Rev.  27,  31. 
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ence  to  the  cause  in  which  thc  judgment  is  pronounced,  but 
for  all  similar  causes."  ^^  But  whcther  this  declaration  had 
reference  to  the  decreta  or  the  rescripta,  or  to  both,  it  is  at 
least  a'  plausible  hypothesis  that  constitutions  of  the  lat- 
ter form  were  not  rcgardcd  as  emanating  from  the  emperor 
in  a  jüdicial  capacity,  but  as  made  by  him  in  his  legislative 
capacity.  Such  a  Constitution  was  an  interpretation  of  the 
law,  and,  as  we  have  already  seen,  it  was  a  fundamental 
principle  in  the  Roman  law  that  the  function  of  interpreting 
the  laws  was  legislative  and  not  jüdicial.  Hence  the  au- 
thority  of  a  rescriptum,  as  a  rule  for  the  Solution  of  a  simi- 
lar question  afterwards  arising,  did  not  at  all  depend  on 
its  being  an  authoritative  decision  as  to  the  rule  of  law 
applicable  to  a  given  State  of  facts  propounded  for  Solu- 
tion,— like  a  jüdicial  precedent  in  English  law, — but  on  the 
fact  that  it  was  a  piece  of  legislation,  corresponding  quite 
closely  to  what  we  now  call  an  "expository"  or  "declara- 
tory"  Statute.  As  Professor  Markby  has  observed :  "There 
seems  to  have  been  a  good  deal  of  fluctuation  under  the  Ro- 
man law  as  to  the  authority  to  be  attributed  to  the  imperial 
rescripts  and  decrees  in  particular  cases.  But  if  these 
were  ever  treated  as  generally  binding,  it  seems  to  have 
been  because  the  emperor  was  himself  the  supreme  source 
of  all  authority  and  could  legislate  when  and  how  he 
pleased.  But  no  decisions  of  any  tribunal  had  as  such  any 
authority  whatsoever."  *•  This  was  of  course  in  pursuance 
of  Justinian's  plan  of  exciuding  from  the  courts  everything 
except  the  written  law  as  contained  in  his  Corpus  Juris 
and  of  reserving  for  the  crown  the  sole  right  of  interpret- 
ing and  expounding  it.  And  it  was  he  who  gave  the  death- 
blow  to  any  lingering  remnant  of  respect  for  jüdicial  prece- 
dents,  by  enacting  that  ^'no  judge  or  arbiter  shall  consider 
himself  bound  to  follow  any  decisions  which  he  shall  think 
to  have  been  wrongly  made,  and  much  more  [shall  he  be 
free  from  the  necessity  of  following]  the  opinions  of  even 
the  most  eminent  praef ects  or  other  magistrates ;  for  if  any 
matter  has  been  wrongly  decided,  the  error  ought  not  to 

s«  Code,  I,  14,  12  (jQStinian,  A.  D.  629). 
f  Markby,  Elcfmenta  of  Law,  p.  58. 
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be  extended  into  other  causes ;  for  judgment  must  be  given 
not  according  to  examples,  but  according  to  the  laws."  '* 

Modern  Civil  Law 

Those  countries,  on  the  continent  of  Europc  and  clsc- 
where,  which  founded  their  jurisprudence  on  the  Roman 
law,  inherited  from  that  System  the  theory  that  the  function 
of  interpreting  the  laws  is  legislative  and  not  judicial,  that, 
so  far  as  concems  the  law  of  a  case  as  contrasted  with  the 
facts,  the  office  of  the  judge  is  merely  to  seek  out  the  rule 
of  written  law  by  which  it  is  govemed,  and  that,  in  its  ap- 
plication,  he  is  not  in  any  way  bound  to  follow  the  opinions 
of  his  predecessors.  Accordingly,  "elsewhere  than  in  Great 
Britain  and  America,  the  judicial  reports  are  comparatively 
few,  since  judicial  judgments  have  no  authority,  and  no 
higher  rank,  theoretically  at  least,  than  the  expositions  or 
commentaries  of  private  writers."  *•  Thus  the  Prussian 
code  expressly  provides  that  prior  decisions  shall  not  have 
the  force  of  law,  by  enacting  that  "the  opinions  of  law  Pro- 
fessors and  the  views  taken  by  prior  judges  shall  not  be 
in  any  way  considered  in  future  decisions."  *•  It  is  unnec- 
essary  to  point  out  how  directly  contrary  this  is  to  the 
Anglo-American  conception  of  the  authority  of  precedents. 
But  it  produces  one  singular  result,  which  has  been  noticed 
by  Professor  Gray,  who  says :  "One  point  especially  of  the 
German  theory  seems  very  stränge  to  a  common-law  law- 
yer.  To  such,  the  duty  of  a  lower  court  to  follow  the  prec- 
edents set  it  by  the  court  of  jtppeal  seems  one  of  the  plain- 
est  of  judicial  obligations,  but  the  German  writers,  almost 
to  a  man,  unite  in  denying  this  duty."  **  But  this  accords 
well  with  the  theory  that  all  the  law  must  be  statutory,  or, 
at  least,  that  if  anything  of  ancient  customary  law  may 
still  be  allowed  to  survive,  yet  nothing  must  be  added  to  the 
body  of  the  written  law  by  the  indirect  process  of  judicial 
legislation,     For  it  is  by  the  following  of  precedents  that 

S7  Code,  VII,  46,  13  (Jostinian,  A.  D.  529). 

SB  Dillon,  LawB  and  Jarlspradence  of  England  and  America,  p.  173. 
«•Allgemeines  Landrecht,  Einleitung,  f  6,  as  cited  by  Markby. 
Elements  of  Law,  p.  69,  and  Holland,  Jurisprudence,  p.  67. 
••  Professor  J.  O.  Gray,  in  9  Harr.  Law  Rev.  p.  33. 
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the  latter  is  accomplished.  Hcnce  it  is  the  practice,  or  at 
any  rate  it  was  the  practice  for  a  lang  time  after  the  Promul- 
gation of  the  Prussian  code,  to  refer  all  doubtful  points  of 
law  arising  in  the  courts  to  a  body  of  law  commissioners, 
who  did  not  act  as  an  appellate  tribunal  or  in  any  judicial 
capacity  whatever,  but  enacted  and  announced  a  declara- 
tory  Statute  on  the  occasion  of  every  case  so  submitted  to 
them;  so  that  the  law  of  the  kingdom,  supplementary  to 
the  code,  did  not  consist  of  judicial  decisions  expository  of 
it,  but  of  acts  of  legislative  interpretation  issued  directly  by 
the  government.*^  A  similar  provision  is  found  in  the 
Austrian  code.  But  it  goes  even  further  than  the  German 
System  in  abolishing  the  rule  of  precedents,  by  expressly 
forbidding  the  application  of  all  customary  law,  wWch,  in 
practice,  it  is  said,  is  regarded  as  excluding  even  that  spe- 
cies  of  judicial  usage  which,  elsewhere  admitted,  is  a  pale 
adumbration  of  the  theory  of  precedents.'*  The  code  of 
France  also  contains  a  provision  which  prevents  the  ordi- 
nary  judicial  interpretation  from  becoming  authoritative.^' 
But  although  in  strict  theory,  at  least,  however  it  may  be 
in  practice,  the  chief  appellate  court  of  that  country  is  in 
no  way  bound  to  abide  by  its  own  former  decisions  in  like 
cases,  nor  the  inferior  courts  to  follow  its  decisions  as  prec- 
edents, yet  it  is  a  fact  worth  noting  that  the  decisions  of 
French  courts  are  cited  elsewhere,  not  indeed  as  conclusive, 
but  still  as  something  very  much  like  authoritative  exposi- 
tions  of  the  law.  Both  the  code  and  the  jurisprudence  of 
Louisiana  resemble  those  of  France  in  many  particulars, 
and  in  such  cases  the  supreme  court  of  that  State  never 
hesitates  to  cite  and  rely  on  the  judgments  of  the  French 
courts,  and  not  only  those  of  the  Cour  de  Cassation  but 
of  various  provincial  tribunals  as  well.'*  The  codes  of  some 
other  European  countries  do  not  explicitly  forbid  recurrence 
to  prior  decisions  of  the  courts  as  authoritative  evidence 
of  the  law;   and  thls  is  said  to  be  the  case  in  Italy  and  in 

812  Austin,  Jurisprudence  (Oampbeirs  Ed.)  §  958. 
82  Burg.  Gesetzbuch  (Austria)   §•  12.     See  Holland,  Jurisprudence. 
p.  57;   Markby,  Elements  of  Law,  p.  59,  note. 
««  Code  Civil  Francais,  art.  5. 
84  See,  for  example,  Succession  of  Le  Blanc,  37  La.  Ann.  540. 
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Belgium.  But  "the  rule  in  all  thosc  countries  is  substan- 
tially  the  same,  namely,  that  previous  decisions  are  instruc- 
tive,  but  not  authoritative,  subject  to  certain  special  provi- 
sions  of  a  strictly  limited  scope."  ••  So  also  it  is  in  Mexico, 
which  inhcrited  the  civil  law  from  Spain.  The  courts  of 
that  country  are  not  governed  by  precedents  and  have  no 
regulär  reports  or  records  of  adjudged  cases.'*  And  so, 
again  in  the  direct  line  of  inheritance,  when  the  Republic 
of  Texas  was  established,  a  provision  was  inserted  in  its 
Constitution  that  "the  tribunals  and  courts,  being  author- 
ized  solely  to  apply  the  laws,  shall  never  Interpret  t;he  same 
nor  suspend  their  execution." '^  But  it  has  been  pointed 
out  by  an  eminent  writer,  speaking  of  the  difference  be- 
tween  the  English  and  the  Roman  view  of  precedents,  that 
"When  the  two  Systems  have  come  into  competition,  as 
they  have  done  in  the  Province  of  Quebec,  the  Cape  Colony, 
and  other  British  possessions  originally  settled  under  Con- 
tinental Systems  of  law,  the  method  of  ascribing  exclusive 
authority  to  judicial  decisions  has  invariably  been  ac- 
cepted."  " 

But  however  strict  the  theory  of  the  civil  law,  it  is  cer- 
tain that,  in  the  actual  practice  of  the  courts,  the  prece- 
dents set  by  former  decisions  do  more  or  less  positively  in- 
fluence  the  course  bf  adjudication.  The  judgments  of  at 
least  the  higher  courts  in  both  France  and  Germany  are 
regularly  published  and  are  available  to  the  profession,  and 
it  is  impossible  that  they  should  be  wholly  ignored  by  the 
judges.  Though  their  authority  is  not  imperative,  as  it 
would  be  with  us,  yet  they  exercise  a  somewhat  indetermi- 
nate  and  unavowed,  but  none  the  less  persuasive,  influence 
in  subsequent  causes,  as  the  judges  would  naturally  be  in- 
clined  to  resort  to  them,  on  the  one  hand,  for  information 
and  guidance,  and,  on  the  other  hand,  to  avoid  incongruous 
and  conflicting  rulings.     Such  provisions  as  are  found  in 

88  HoHand,  Jurisprudence,  p.  57. 

•«  Ev^  v.  Mexican  Cent.  Ry.  Co.,  81  Fed.  294,  26  O.  0.  A.  407. 
38  L.  R.  A.  387. 
S7  See  Houston  v.  Robertson's  Adm'r,  2  Tez.  1,  26. 
ts  Pollock,  First  Book  of  Jurisprudence,  p.  340. 
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the  French  and  Prussian  codes  respecting  precedents  "do 
not  prevent  judges  from  resorting  to  the  opinions  of  those 
who  preceded  them  for  guidance,  and  this  inevitably  results 
in  these  opinions  producing  an  influenae  which  is  of  great 
importance,  though  wholly  disting^ished  from  the  'authori- 
ty'  of  English  decisions.  French  judges  really  rely  on  such 
opinions  when  they  refer  to  *la  doctrine  et  la  jurisprudence' 
or  *le  point  de  vue  juridique'  [or  'la  jurisprudence  des  ar- 
rets'].  German  judges  seem  to  have  no  hesitation  in  re- 
ferring  to  treatiscs  and  to  the  'Gerichtsgebrauch'  or  'usus 
fori.'  Thus  a  kind  of  customary  law  (Juristen  recht)  is 
formed  by  the  courts,  though  it  is  said  that  it  cannot  be 
applied  by  the  courts  in  Austria,  because  the  application 
of  all  customary  law  is  forbidden  by  legislation."  ••  More- 
over,  according  to  Holland,  "there  have  been  of  late  some 
Symptoms  of  an  approximation  between  the  two  theories. 
While  on  the  continent  judicial  decisions  are  reported  with 
more  care  and  listened  to  with  more  respect  than  formerly, 
indications  are  not  wanting  that  in  England  and  the  United 
States  they  are  beginning  to  be  somewhat  more  freely  crit- 
icised  than  has  hitherto  been  usual."  *• 

In  English  Law 

In  England,  the  doctrine  of  adherence  to  precedents  may 
be  traced  back  to  a  period  of  remote  antiquity.  It  was  no 
juristic  accident,  but  a  spontaneous  growth,  resulting  in- 
evitably from  the  conditions  attending  the  birth  and  de- 
velopment  of  the  law  in  its  early  stages,  conditions  differing 
most  widely  from  those  which  prevailed  in  the  Roman  law. 
For  it  must  not  be  forgotten  that  the  enormous  body  of  the 
English  common  law  was  not  imposed  upon  the  judges 
from  without,  but  was  created  by  them,  bit  by  bit,  as  cases 
successively  arose  and  were  determined  in  the  courts. 
When  all  due  allowance  is  made  for  the  survival  of  a  cer- 
tain  amount  of  actual  customary  law,  it  remains  true  that 
the  bulk  of  the  common  law  does  not  owe  its  origin  to  any 
such  source,  but  to  the  decisions  of  the  courts.    The  fic- 

s»  Markby,  Elements  of  Law,  p.  59,  note.    Aud  see  2  Austin,  Ja- 
risprudeuce  (CampbelFs  Ed.)  S  058;  Mackeld*>y,  Roman  Law,  |  34. 
40  Holland,  Jurlsprndence,  p.  68. 
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tion  long  prevailed  that  the  judges  mcrcly  discovcrcd  and 
applied  a  set  of  rules  already  existing  in  the  customs  of  the 
people,  and  that  their  judgments  therefore  were  no  more 
than  cvidence  of  the  existencc  of  such  rules.  But  the  sup- 
position  that  a  complete  and  perfect  System  of  law  lurked 
in  the  usages  of  the  people,  which  was  recognized  and 
drawn  out  into  the  Hght,  piece  by  picce,  as  the  courts  had 
occasion  to  apply  it,  was  historically  about  as  close  to  the 
truth  as  the  fiction  of  an  original  "social  contract."  *^  As, 
therefore,  the  common  law  grew  by  the  successive  adjudi- 
cations  of  the  courts,  the  rules  already  fixed  and  made  de- 
terminate  were  no  longer  to  be  looked  for  in  any  suppositi- 
tious  usages  or  customs,  but  in  the  rccorded  judgments, 
and  these  acquired  the  authoritative  force  of  precedents, 
nominally  because  they  were  indubitable  evidence  of  exist- 
ing law,  but  actually  because  they  were  sources  of  law  and 
therefore  regarded  by  succeeding  judges  as  of  constraining 
force.  It  would  be  vain  to  pretend  that  this  notion  of  the 
sanctity  of  precedents  prevailed,  in  pure  theory,  from  the 
very  earliest  times.  But  it  is  not  too  much  to  say,  within 
the  limits  of  demonstrable  historical  truth,  that  the  habii  of 
Consulting  prior  decisions  and  of  being  guided  and  influ- 
enced  by  them,  if  not  controUed,  began  as  soon  as  the  pub- 
Hcation  of  records  or  reports  made  the  wisdom  of  the  earlier 
judges  generally  available.  Also  it  is  clearly  to  be  seen  that 
the  conception  of  a  judicial  precedent  as  possessing  impera- 
tive force  grew  steadily  and  constantly,  from  these  begin- 
nings,  until  it  became  a  fixed  principle  of  English  law  at  a 
time  which,  at  least  from  the  viewpoint  of  today,  is  suffi- 
ciently  remote.  Reports  of  cases  in  the  English  courts  can 
be  traced  back  as  far  as  the  close  of  the  twelfth.  Century  and 
have  been  continued  in  unbroken  regularity  from  at  least 
the  beginning  of  the  fourteenth.  "The  reports  are  extant 
in  a  regulär  series,"  says  Blackstone,  "from  the  reign  of 
King  Edward  the  Second  inclusive,  and  from  this  time  to 
that  of  Henry  the  Eighth  were  taken  by  the  prothonotaries 
or  Chief  scribes  of  the  court,  at  the  expense  of  the  crown, 
and  published  annually,  whence  they  are  known  under  the 

*»  See  Salmond,  Jurlsprudence  (2d  Ed,)  p.  IGO. 
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denomination  of  the  Year  Books."  "And  it  is  much  to  be 
wished,"  continues  the  learned  commentator,  "that  this 
beneficial  custom  had,  under  proper  regulations,  been  con- 
tinued  to  this  day ;  for  though  King  James  the  First,  at  the 
instance  of  Lord  Bacon,  appointed  two  reporters,  with  a 
handsome  stipend,  for  this  purpose,  yet  that  wise  institu- 
tion  was  soon  neglectcd,  and  from  the  reign  of  Henry  the 
Eighth  to  the  present  time  this  task  has  been  executed  by 
many  private  and  contemporary  hands."  **    At  the  time  this 

«s  1  Bl.  Gomm.  71.  Gompare  Markby,  Elements  of  Law,  pp.  I0t-5S, 
where  It  is  said:  "Same  record  of  the  proceedings  of  the  superlor 
Courts  of  justice  was  always  kept>  and  we  have  a  series  of  such 
records  commencing  as  early  as  the  6  Ric.  II  (1194).  These  early 
records  might,  and  probably  did,  afford  some  guide  in  future  cases, 
though  they  were  not  drawn  up  with  that  object.  Moreover,  at  least 
as  early  as  the  reign  of  Edward  I,  the  practice  had  begun  of  draw- 
ing  up.  in  addition  to  these  records,  reports  of  cases  heard  and 
determined,  the  main,  and  apparently  the  sole,  object  of  which  was 
to  furnish  Judges  with  precedents  to  guide  them  in  their  future 
declsions.  In  these  Year  Books  there  is  very  little  argument,  but 
only  an  ascertainment  by  oral  discussion  of  the  points  at  issue,  with 
the  'decision  of  the  court.  *  *  *  Reference  is  also  sometimes 
made  by  the  reporter  to  other  cases  involving  the  same  point. 
The  later  Year  Books  give  the  arguments  somewhat  more  fuUy, 
but  still  we  do  not  find  previous  cases  f requently  cited.  EYom  this 
we  might  be  dlsposed  to  infer  that  the  practice  of  citing  cases  in 
Support  of  an  argument  or  a  Judgment  was  stlU  very  rare  even  In 
the  reign  of  Henry  the  Eighth,  when  the  last  Year  Book  was  pub- 
lished.  Yet  this  can  hardly  be  so,  for  the  reports  of  Plowden,  in 
the  reign  of  Edward  VI,  which  are  much  fuller  than  the  latest  Year 
Books,  Show  that  cases  were  at  that  time  freely  cited,  and  It  is 
not  likely  that  the  practice  came  suddenly  into  existence.  More- 
over,  we  can  scarcely  accoimt  for  the  existence  of  the  Year  Books 
at  all  unless  we  suppose  that  the  lawyers  studied  them  and  made 
some  use  of  them.  The  importance  attached  to  the  Year  Books 
is  further  shown  by  the  numerous  reprints  of  them  which  were 
issued  as  soon  as  the  art  of  printing  was  dlscovered,  and  also  by  the 
popularity  of  the  abridgments  made  of  them  by  Fitzherbert  and 
Brooke.  Probably,  therefore,  the  influence  of  precedent  upon  the 
decisions  of  the  judges  is  not  to  be  measured  by  the  number  of 
cases  qnoted  in  the  Year  Books.  It  is,  however,  always  as  indi- 
cating  the  custom  of  England,  and  not  as  authority,  that  the 
decisions  of  earlier  judges  were  used  during  all  this  period  and 
long  afterwards.  In  the  patent  of  James  I  for  the  appointment 
of  offlcial  reporters,  it  is  indeed  redlted  that  the  common  law  of 
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was  written,  if  not  at  an  earlier  day,  "the  view  was  estab- 
lished  that  the  duty  of  the  judge  is  to  abide  by  former  prec- 
edents;  and  it  has  long  been  well  understood  that  our 
courts  are  arranged  in  this  respect  in  a  regulär  hierarchy, 
those  of  each  grade  being  bound  by  the  decisions  of  those  of 
the  same  or  a  higher  grade,  while  the  House  of  Lords  is 
bound  by  its  own  decisions."  **  Thus  we  are  to  attribute 
the  doctrine  of  precedents,  as  an  ineradicable  principle  of 
our  law,  first  to  the  conditions  which  attended  the  develop- 
ment  of  the  law,  and  second  to  the  influenae,  and  in  some 
measure  to  the  deliberate  purpose,  of  the  judges.  This  last 
point  is  very  clearly  stated  by  an  able  contcmporary  writer, 
in  the  following  terms:  "It  seems  clear  that  we  must  at- 
tribute this  feature  of  English  law  to  the  peculiarly  power- 
ful  and  authoritative  position  which  has  been  at  all  times 
occupied  by  English  judges.  From  the  earliest  times,  the 
judges  of  the  king's  courts  have  been  a  small  and  compact 

England  Is  prindpally  declared  by  the  grave  resolutions  and  ar- 
rests  of  the  reverend  and  learned  Judges  upon  the  cases  that 
come  before  them  from  time  to  time,  and  that  the  doubts  and 
questlons  Ukewlse  which  arlse  upon  the  exposition  of  Statute  law  are 
by  the  same  means  deared  and  ruled.  Nevertheless  we  find  Black- 
stone still  saylng  that  the  first  and  Chief  corner-stone  of  the  laws 
of  England  is  general  and  immemorial  custom.  But  long  before 
Blackstone's  time,  and  in  some  measure  perhaps  owlng  to  the 
patent  of  James  I,  a  very  important  change  had  taken  place  In  the 
yiew  held  by  Judges  as  to  the  force  of  prior  decisions.  These  de- 
cisions were  at  first  evidence  only  of  what  the  practice  had  been, 
guiding  but  not  compelling  those  who  consulted  them  to  a  conclu- 
sion.  But  when  Blackstone  wrote,  each  Single  declsion  standing  by 
itself  had  already  become  an  authority  which  no  succeeding  Judge 
was  at  Uberty  to  disregard.  This  important  change  was  very  grad- 
aal, and  the  practice  was  very  likely  not  altogether  uniform.  As 
the  Judges  became  conscious  of  it,  they  became  much  more  careful 
of  their  expressions,  and  gave  much  more  elaborate  ezplanatlons  of 
their  reasons.  They  also  betrayed  greater  diffidence  in  dealing  with 
new  cases  to  which  no  rule  was  applicable,  cases  of  first  Impression, 
as  they  were  called;  and  they  introduced  the  curious  practice  of  oc- 
casionally  appending  to  a  declsion  an  ezpression  of  desire  that  it 
was  not  to  t>e  drawn  into  a  precedent." 

4«  Holland,  Jurisprudence,  p.  57,  citing  Beamish  v.  Beamish,  9 
H.  L.  Gas.  339;  Galedonian  Ry.  Ck>.  v.  Walker's  Trustees,  L.  R. 
7  App.  Cas.  275. 
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body  of  legal  experts.  They  have  worked  together  in  har- 
mony,  imposing  their  own  views  of  law  and  justice  upon 
the  whole  realm,  and  establishing  thereby  a  single  homo- 
geneous  System  of  common  law.  Of  this  system  they  were 
the  Creators  and  authoritative  interpreters,  and  they  did 
their  work  with  little  interference  either  from  local  custom 
or  from  legislation.  The  centralization  and  concentration 
of  the  administration  of  justice  in  the  royal  courts  gave  to 
the  royal  judges  a  power  and  prestige  which  would  have 
been  unattainable  on  any  other  system.  The  authority  of 
precedents  was  great  in  England  because  of  the  power,  the 
skill,  and  the  professional  reputation  of  the  judges  who 
made  them.  In  England,  the  bench  has  always  given  law 
to  the' bar;  in  Rome,  it  was  the  other  way  about,  for  in 
Rome  there  was  no  permanent  body  of  professional  judges 
capable  of  doing  the  work  that  has  been  done  for  centuries 
in  England  by  the  royal  courts."  ** 

Gr.owth  and  Development  of  Law  as  Affected  by  Different 
Theories  of  Precedents 

From  what  has  been  said  it  is  easy  to  perceive  how  dif- 
ferently  the  Roman  and  the  English  theory  of  precedents 
have  affected  the  growth  and  development  of  the  law.  Un- 
der  the  former  system,  the  judge  has  nothing  to  do  with 
interpreting  the  law,  much  less  founding  or  shaping  it.  The 
supposition  is  that  the  Statute  book  contains  a  rule  appli- 
cable to  every  conceivable  case.  And  if  it  does  not,  the 
defect  must  be  supplied  by  legislation,  not  by  judicial  indus- 
try  or  activity.  The  judge's  function,  therefore,  is  prac- 
tically  confined  to  making  Undings  of  fact  (to  use  the  mod- 
ern terminology) ;  his  finding  of  law  consists  merely  in 
pointing  to  a  section  of  the  code.  Naturally,  then,  his  deci- 
sion  has  no  value  as  a  precedent ;  and  naturally  also  it  can 
contribute  nothing  to  the  development  of  the  law.  Such  a 
System  of  law  is  of  course  lacking  in  flexibility,  though  it 
may  excel  in  symmetry.  In  the  face  of  the  unforeseen  case, 
it  presents  no  adaptability ;  and  the  Solution  of  problems 
arising  out  of  changing  social  conditions  or  the  expansion 

««  Salmond,  Jurlsprndence  (2d  £d.)  p.  100. 
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of  business  must  await  legislative  actione*  On  the  other 
band,  the  English  or  American  judge  solves  a  question  of 
first  Impression  by  the  application  of  legal  analogies,  of  the 
spirit  and  reason  of  the  law,  and  of  those  principles  of  jus- 
tice,  good  sense,  and  convenience  which  lie  at  the  base  of 
the  law  itself.  When  similar  cases  arise  in  the  future,  his 
decision  becomes  a  precedent  to  be  observed  and  followed 
by  other  judges,  and  thus  the  law  grows,  not  only  by  the 
constant  adaptation  of  fundamental  principles  to  ever 
chang^ng  conditions,  but  actually  also  by  the  judicial  evolu- 
tion  of  new  principles  to  meet  new  circumstances.  This 
process  in  action  may  appropriately  be  shown  by  quotations 
from  a  few  judicial  opinions.  Thus  it  is  declared  by  the  Su- 
preme  Court  of  Ohio  that  ''the  absence  of  a  direct  or  at  least 
analogous  authority,  it  is  certain,  with  a  carefui  judge,  tends 
to  create  uncertainty  and  doubt,  not  unfrequently,  whcther 
a  Position  assumed  as  a  basis  of  a  right  to  recover  can  be 
sustained.  But  cases  do,  however,  often  occur,  in  the  multi- 
farious  transactions  and  relations  of  mankind,  when  it  is 
by  no  means  an  insuperable  objection  to  the  remedy  sought 
to  be  obtained  that  there  is  no  direct  adjudication  in  point. 
Rules  of  law  must  sometimes  of  necessity  be  extended  to 
suit  the  local  condition  and  meet  the  exigencies  of  every 
people.  It  is  one  of  the  maxims  of  the  common  law  that 
for  every  injury  a  remedy  is  given,  and  when  the  justice 
of  a  cause  Stares  me  fully  in  the  face,  I  will  say,  with  Mr. 
Justice  Eyre,  that  I  do  not  feel  myself  pleased  to  be  knocked 
down  with  formal  objecticms.  If  there  is  no  known  mode 
of  redress,  it  is  the  duty  of  the  court,  in  such  case,  to  open 
some  new  Channel  through  which  a  remedy  may  be  ob- 
tained." *•  To  the  same  effect  also  speaks  one  of  the  United 
States  courts :  ''It  has  always  been  assumed  that  the  feder- 
a1  courts  were  endowed  with  a  power  and  Jurisdiction  ade- 
quate  to  the  decision  of  every  cause,  and  every  question  in 
a  cause,  presented  for  their  consideration,  and  of  appl3ring 
to  their  Solution  and  decision  any  rule  of  the  common  law, 
admiralty  law,  equity  law,  or  civil  law  applicable  to  the 

4s  Code,  I»  17,  2,  21;  Markby,  Elements  of  Law,  p.  43. 
4«  Alllson  T.  McGime,  15  Ohio,  T26, 45  Am.  Dec.  e05. 
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case,  and  that  would  aid  them  in  reaching  a  just  result, 
which  is  the  end  for  which  courts  were  created.  If  a  case 
is  presented  not  covered  by  any  law,  written  or  unwritten, 
their  powers  are  adequate,  and  it  is  their  duty  to  adopt  such 
rule  of  decision  as  right  and  justice  in  the  particular  case 
seem  to  demand.  It  is  true  that  in  such  a  case  the  decision 
makes  the  law,  and  not  the  law  the  decision,  but  this  is  the 
way  the  common  law  itself  was  made  and  the  process  is 
still  going  on.  A  case  of  first  impression  rightly  decided 
today,  centuries  hence  will  be  the  common  law,  though  not 
a  part  of  that  body  of  law  now  called  by  that  name."  *^  To 
sum  up,  then,  in  the  words  of  Sir  William  Markby,  "thus 
it  comes  to  pass  that  Bnglish  case-law  does  for  us  what  the 
Roman  law  does  for  the  rest  of  western  Europe.  And  this 
diflference  between  our  common  law  and  the  common  law 
of  Continental  Europe  has  produced  a  marked  diffcrence  be- 
tween our  own  and  foreign  legal  Systems.  Whcre  the  prin- 
ciples  of  the  Roman  law  are  adopted,  the  advance  must  al- 
ways  be  made  in  certain  lines.  An  English  or  American 
judge  can  go  wherever  his  good  sense  leads  him.  The  re- 
sult  has  been  that  whilst  the  law  of  continental  Europe  is 
formally  corrcct  it  is  not  always  easily  adapted  to  the 
changing  wants  of  those  among  whom  it  is  administered. 
On  the  other  hand,  the  English  law,  whilst  it  is  cumbrous, 
ill-arranged,  and  barren  of  principles,  whilst  it  is  obscure 
and  not  infrequently  in  confiict  with  itself,  is  yet  a  System 
under  which  justice  can  be  done."  *• 


PRECEDENTS  IN  EQUITY  JURISPRUDENCE 

5.  The  rule  of  adherence  to  judicial  precedents  prevails  in 

courts  of  equity,  no  less  than  in  courts  of  law. 

• 

From  what  we  know  of  the  jealousy  and  bitterness  ex- 
isting  in  early  times  in  England  between  the  common-law 
lawyers  and  judges  on  the  one  hand  and  the  chancellors 
on  the  other,  it  is  not  surprising  to  find  the  former  accus- 

«T  Murray  v.  Chicago  &  N.  W.  Ry.  Co.,  92  Fed.  868,  35  G.  G.  A.  62. 
4B  Markby,  Elements  of  Law,  p.  58. 
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ing  the  latter  of  a  lawless  disregard  of  precedents,  and  of 
deciding  cases  according  to  no  more  certain  Standard  than 
the  opinions  and  notions  of  the  particular  chancellor. 
Blackstone  mentions  as  among  those  who  had  entertained 
and  spread  the  idea  that  the  court  of  equity  was  bound  bv 
no  nile  of  adherence  to  precedents,  "our  principal  anti- 
quaries  and  lawyers,  Spelman,  Coke,  Lambard,  and  Seiden, 
and  cven  the  great  Bacon  himself."  And  he  quotes  the  as- 
sertion  of  Seiden  in  this  connection,  while  characterizing  it 
as  containing  "more  pleasantry  than  truth,"  as  follows: 
"For  law  we  havc  a  measure  and  know  what  to  trust  to. 
Equity  is  according  to  the  conscience  of  him  that  is  chan- 
cellor,  and  as  that  is  larger  or  narrower,  so  is  equity.  'Tis 
all  one  as  if  they  should  make  the  Standard  for  the  measure 
a  chancellor's  foot.  What  an  uncertain  measure  would  this 
be.  One  chancellor  has  a  long  foot,  another  a  short  foot,  a 
third  an  indifferent  foot.  It  is  the  same  thing  with  the 
chancellor's  conscience."  *•  It  is  no  doubt  true  that  in  the 
early  and  formative  period  of  Chancery  jurisprudence,  no 
general  rules  or  fixed  principles  were  applied  to  the  determi- 
nation  of  causes.  But  probably  this  was,  for  the  most 
part,  rather  in  consequence  of  the  lack  of  any  precedents  to 
guide  the  chancellor  than  from  his  conscious  disregard  of 
those  which  might  have  been  found.  "In  the  infancy  of 
our  courts  of  equity,"  says  Blackstone,  "before  their  Juris- 
diction was  settled,  the  chancellors,  partly  from  their  igno- 
rance  of  the  law  (being  frequently  bishops  or  statesmen), 
partly  from  ambition  and  lust  of  power  (encouraged  by  the 
arbitrary  principles  of  the  age  they  lived  in),  but  principally 
from  the  narrow  and  unjust  decisions  of  the  courts  of  law, 
arrogated  to  themselves  such  unlimited  authority  as  hath 
totally  been  disclaimed  by  their  successors  for  now  above 
a  Century  past.  The  decrees  of  a  court  of  equity  were  then 
rather  in  the  nature  of  awards,  formed  on  the  sudden  pro  re 
nata,  with  more  probity  of  intention  than  knowledge  of  the 

4»3  BL  Ck>mzii.  432,  note.  The  Quotation  Is  from  Seidenes  "Table 
Talk,**  publisbed  postiiumously  in  1689.  John  Seiden  was  born  in 
1584  and  died  in  1654.  It  may  be  noted  tbat  this  same  remark 
of  bis  was  once  qnoted,  and  with  great  resentm^it,  by  Lord  Eldon. 
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subject;  iounded  on  no  settled  principles,  as  being  never 
designed,  and  therefore  never  used,  for  precedents."  "^  But 
this  stage  was  only  transitional.  As  cases  in  equity  mul- 
tiplied  and  began  to  resolve  themselves  into  types  and 
classes,  often  recurring,  the  decisions  of  former  chanccl- 
lors  were  more  freely  consulted,  and  the  principles  on  which 
they  were  founded  began  to  assume  the  shape  of  fixed  rules. 
Indeed,  there  was  no  other  way  in  which  a  system  of  equity 
jurisprudence  could  be  built  up.  In  the  court  of  Chancery, 
the  theory  that  a  judicial  decision  did  not  make  the  law»  but 
only  declared  a  law  previously  existing  in  general  and  im- 
memorial  custom,  "never  prevailed,  nor  |ndeed  could  it, 
having  regard  to  the  known  history  of  the  system  of  equity 
administered  by  that  court.  There  could  be  no  pretence 
that  the  principles  of  equity  were  founded  either  in  custom 
or  legislation,  for  it  was  a  perfectly  obvious  fact  that  they 
had  their  origin  in  judicial  decisions.  The  judgments  of 
each  chancellor  made  the  law  for  himself  and  his  suc- 
cessors."  •*  And  the  fact  that,  even  at  a  remote  day,  the 
chancellors  not  only  understood  the  use  of  the  precedcnt, 
but  had  a  sincere  conviction  of  the  wisdom  and  propriety 
of  adhering  to  former  decisions,  is  susceptible  of  histor- 
ical  proof.  "Before  the  splendid  abilities  of  Lord  Not- 
tingham had  shone  forth  in  the  court  of  Chancery  and  sug- 
gested  to  his  successors  the  outlines  of  a  scientific  System, 
in  a  great  cause  there  depending  [Fry  v.  Porter,  1  Mod. 
300,  307]  we  find  the  chief  justice  of  England  ref erring 
himself  to  former  adjudications.  At  which  the  other 
Chief  justice  [of  the  common  pleas]  expressed  some  as- 
tonishment,  urging  this  dilemma,  that  if  any  precedent 
could  be  produced  the  same  with  the  case  before  them, 
the  reason  and  equity  would  be  the  same  in  itself,  and 
if  the  precedent  be  not  the  same  it  is  not  to  be  cited,  being 
not  to  that  purpose.  But  the  lord  keeper  [lord  chancel- 
lor] properly  correcting  him,  said  'certainly  precedents  are 
very  necessary  and  useful  to  us,  for  in  them  we  may  find 
the  reascMis  of  the  equity  to  guide  us,  and  besides,  the 

«•  3'  Bl.  Gomm.  433. 

si  Salmond,  JuriBpmdence  (2d  Ed.)  p.  163. 
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authority  of  those  that  made  them  is  much  to  be  regarded. 
\Ve  shall  suppose  that  they  did  it  upon  great  consid- 
eration  and  weighing  of  the  matter;  and  it  would  bc 
very  Strange  and  ill  if  we  should  disturb  and  set  aside 
what  has  been  the  course  for  a  long  series  of  time  and 
ages.'  Thereupon  it  was  ordered  that  they  should  be  at- 
tended  with  precedents  before  they  gave  their  opinions. 
Since  that  time  above  a  Century  has  elapscd,'*  during 
which  the  copious  variety  of  suits  determincd  in  Chan- 
cery has  rendered  its  rules  of  decision  pnoportionably 
Icss  discretionary  and  vague.  So  that  a  perfectly  new 
point,  or  res  integra  as  it  is  called,  unafTected  by  former 
adjudications,  occurs  now  very  rarely  in  this  court;  and 
the  studious  attendant  frequently  hears  more  cases  re- 
ferred  to  and  commented  upon  here  than  in  the  courts 
of  law."  *•  And  at  any  rate  in  Blackstone's  time,  it  had 
become  true  that  "the  System  of  our  courts  of  equity  is  a 
labored  connected  System,  governed  by  established  rules, 
and  bound  down  by  precedents,  from  which  they  do  not 
depart,  although  the  reason  of  some  of  them  may  per- 
haps  be  liable  to  objection.  *  *  *  Sometimcs  a  prec- 
dent  is  so  strictly  followed  that  a  particular  judgment 
founded  on  special  circumstances  gives  rise  to  a  general 
nile.  In  short,  if  a  court  of  equity  in  England  did  really 
act,  as  so  many  ingenious  writers  have  supposed  it  (from 
theory)  to  do,  it  would  rise  above  all  law,  either  common 
or  Statute,  and  be  a  most  arbitrary  legislator  in  every 
particular  case."  •* 

Admittedly,  in  theory,  each  case  in  equity  is  to  be  deter- 
mined  on  its  own  facts  and  according  to  the  conscience 
of  the  chancellor.  But  similar  facts  call  for  the  application  of 
the  same  rule,  whether  it  be  a  hard  and  fast  rule  of  law, 
or  a  rule  of  good  morals  and  fair  dealing;  and  the  con- 
science of  the  chancellor  is  enlightened  by  the  decisions 
of  bis  predecessors   in   like  cases.     Indeed   the   existing 

BsFry  Y.  Porter  was  dedded  in  the  22  Gar.  II;   tbat  Is»  about 
1870. 
SS  Wooddeson,  Law  Lectares,  voL  1,  p.  200. 
•«  3  Bl.  Cornm.  432. 

Black  Jud.Pr.- 
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body  of  equity  law  is  almost  wholly  made  up  of  general 
rules  and  prmciples  derived,  by  a  gradual  process  of  evo- 
lution,  from  many  adjudged  cases,  and  owes  its  stability, 
as  well  as  its  general  character  and  symmetry,  to  a  faith- 
ful  following  of  good  preccdents.  °**  This  has  been  re- 
peatedly  admitted  and  declared  by  the  Chancery  courts. 
"A  court  of  equity  is  as  much  bound  by  positive  rules 
and  general  maxims  concerning  property  (though  the  rea- 
son  of  them  may  now  have  ceased)  as  a  court  of  law  is."  •• 
"The  law  is  clear  and  courts  of  equity  ought  to  follow 
it,  otherwise  great  uncertainty  and  confusion  would  en- 
sue.  And  though  proceedings  in  equity  are  said  to  be 
secundum  discretionem  boni  viri,  yet  when  it  is  asked, 
vir  bonus  est  quis?  the  answer  is,  qui  consulta  patrum 
qui  leges  juraque  servat."  ^"^  So  again,  by  Lord  Chan- 
cellor  Redesdale:  "There  are  certain  principles  on  which 
courts  of  equity  act  which  are  very  well  settled.  The 
cases  which  occur  are  various,  but  they  are  decided  on 
fixed  principles.  Courts  of  equity  have  in  this  respect 
no  more  discretionary  power  than  courts  of  law.  They 
decide  new  cases  as  they  arise  by  the  principles  on  which 
former  cases  have  been  decided,  and  may  thus  illustrate 
or  enlarge  the  Operation  of  those  principles;  but  the  prin- 
ciples are  as  üxed  and  certain  as  the  principles  on  which 
the  courts  of  law  proceed."  °*  This  is  also  the  established 
doctrine  of  the  American  courts.  Thus,  the  Supreme  Court 
of  Oregon,  reviewing  the  action  of  the  court  below  in  an 
equity  case,  says:  "This  seems  to  have  been  a  just  dis- 
position  of  the  affair  in  view  of  the  circumstances  of 
the  particular  case,  and  we  would  gladly  sustain  it  if  we 
could  do  so  in  accordance  with  legal  principles.  But  equity, 
like  the  common  law,  must  be  controlled  by  general  rules, 
which  are  as  unalterable  in  the  one  case  as  in  the  other/'  •• 

B5  See  1  Story,  Eq.  Jur.  {  18  et  seq.  And  see  Edmunds  y.  Povey, 
1  Vern.  187. 

«e  Long  V.  lAming,  2  Burr.  1108. 

»T  Cowper  V.  Cowper,  2  P.  Wms.  720,  753. 

es  Bond  v.  Hopkins,  1  Seh.  &  Lef.  413,  428. 

»»Finlayson  v.  Flnlayson,  17  Or.  347,  21  Pac.  67.  3  Tj.  R.  A. 
801,  11  Am.  St.  Rep.  836.  And  see  Lovett  y.  German  Reformed 
Church,  12  Barb.  (N.  Y.)  67. 
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But  still  the  System  of  Chancery  jurisprudcnce  has  not 
crystallized  into  an  irrefragable  sct  of  formal  rules,  to 
the  exclusion  of  the  ethical  principlc  on  which  it  was 
foundcd.  There  still  survives  the  idca  of  an  "cquity"  (in 
the  sense  of  a  moral  Standard)  more  precious  than  prec- 
edent.  This  is  aptly  illustrated  by  a  criticism  advanced 
by  the  Master  of  the  Rolls,  Jessel,  against  a  decision  by 
Justice  Fry.  He  said:  "It  appears  to  me,  speaking  with 
the  greatest  possible  respect  of  such  an  eminent  master  of 
equity  as  Mr.  Justice  Fry,  that  he  has  entirely  miscon- 
ceived  the  proper  use  of  authorities  in  holding  himself 
to  be  bound  by  a  long  line  of  authorities  to  decide  against 
that  which  he  saw  most  clearly  was  good  equity ;  in  other 
words,  he  decided  against  his  own  opinion  as  to  the  rules 
of  equity,  in  obedience,  as  he  thought,  to  a  series  of  au- 
thorities opposed,  as  he  conceived,  to  all  principle,  because 
he  thought  he  was  bound  so  to  do,  as  it  appears  to  me  in 
utter  oblivion  of  what  I  will  take  the  liberty  of  stating  is 
the  right  mode  of  viewing  authorities."  •• 

There  remains  to  consider  the  use  and  value  of  prec- 
edents  as  between  the  courts  of  equity  and  those  of  law. 
It  is  a  well  known  maxim  that  "equity  follows  the  law," 
that  is  to  say,  a  court  of  Chancery  will  adopt  and  follow 
the  rules  of  law  in  all  cases  in  which  those  rules  may  in 
terms  be  applicable,  and  in  dealing  with  cases  of  an  equi- 
table  nature,  will  adopt  and  follow  the  analogies  furnished 
by  the  rules  of  law,  and  these  of  course  are  to  be  sought 
in  the  decided  cases.**  But  the  converse  of  this  rule  is 
by  no  means  equally  true.  The  decisions  of  courts  of 
equity  are  seldom  trustworthy  guides  in  matters  arising 
under  the  common  law,  and  they  should  be  sparingly 
and  carefully  used.  As  remarked  by  Justice  Buller,  in  a 
common-law  case  before  him:  "For  the  plaintiifs  several 
cases  were  quoted  from  the  court  of  Chancery,  to  which 
my  answer  is  that  none  of  them  are  of  the  least  avail  in 
a  court  of  law,  because  the  two  courts  act  on  different 

« 

•0  In  re  Hallett's  Estate,  13  Gh.  Diy.  696,  712. 
•iSee,  for  example,  Watta  v.  Ball,  1  P.  WmB.  109;    Cowper  v. 
Cowper,  2  P.  Wms.  753. 
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principles,  and  that  which  is  the  groundwork  and  foundation 
of  the  decision  in  courts  of  equity  is  directly  repugnant  to 
every  rule  and  determination  of  courts  of  law.  When  a 
rule  of  property  is  settled  in  a  court  of  equity,  and  there 
are  no  decisions  against  it  at  law,  I  am  as  ready  as  any 
man  to  foUow  the  line  of  equity ;  f or  I  think  it  absurd  and 
injurious  to  the  Community  that  diflferent  rules  should  pre- 
vail  in  different  courts  on  the  same  subject.  But  before  we 
adopt  the  doctrines  of  courts  of  equity,  we  must  see  that 
they  do  not  act  in  violation  of  settled  rules  of  law,  and  that 
we  have  the  power  to  follow  up  the  relief  given  by  a  court 
of  equity  to  the  extent  which  makes  their  proceedings 
just  and  reasonable."  •^  To  cite  a  Single  example,  the 
power  exercised  by  a  court  of  equity  in  compelling  dis- 
closures  on  a  bill  of  discovery,  is  not  a  precedent  which 
would  justify  a  cöurt  of  law  in  compelling  the  plaintiff 
in  a  personal  injury  case  to  submit  to  a  physical  exami- 
nation.**  Yet  as  questioiis  of  common  law  often  arise  and 
are  resolved  in  equity  courts,  their  judgments  in  such 
matters  might  often  be  a  source  of  enlightenment  to  com- 
mon-law  courts,  and  should  be  accorded  a  persuasive  au- 
thority  if  not  a  Controlling  force.  The  Court  of  Exchequer 
was  once  admonished  that  "courts  of  law  should  go  still 
further  than  they  commonly  do  in  considering  questions 
of  this  nature.  They  should  enquire  of  decisions  in  courts 
of  equity,  not  for  points  founded  on  determinations  merely 
equitable,  but  for  legal  judgments  proceeding  upon  legal 
g^ounds,  such  as  those  courts  of  equity  have  for  a  long 
series  of  years  been  in  the  daily  habit  of  pronouncing  as 
the  foundation  of  their  directions  and  decrees."  •* 

«>  Farr  y.  Newman,  4  Dum.  &  B.  036.  And  see  Wilaon*s  Appeal, 
108  Pa.  344,  66  Am.  Rep.  214. 

es  Larson  v.  Salt  Lake  City,  84  Utah,  318,  97  Pac.  483,  23  U  B.  A. 
(N.  S.)  462. 

•«  Smith  Y.  Doe,  7  Prlce,  609. 
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SCOPE  AND  LIMITATIONS  OF  A  PRECEDENT 

6.  It  is  the  decision  in  a  case,  and  not  the  opinion  of 
the  courty  which  makes  the  precedent.  The  opin- 
ion may  State,  explain,  and  justify  the  conclusion 
of  the  courty  but  has  no  authority  beyond  the  point 
or  points  actually  decided. 

7«  But  it  is  not  alone  the  concrete  decision  in  the  par- 
ticular  case  which  measures  its  scope  as  a  prec- 
edent» but  tiie  legal  reason  for  the  decision,  the 
*'ratio  decidendi,**  that  is,  the  underlying  rule  or 
principle  of  law  which,  applied  to  the  facts,  caused 
the  particular  judgment  to  be  given. 

8.  A  decision  is  authority  for  rules  or  principles  of  law 

tacitly  assumed  by  the  court  as  a  basis  for  its  con- 
sideration  and  determination  of  the  specific  ques- 
tions  involved,  provided  they  are  so  essentially 
involved  in  the  decision  that  the  particular  judg- 
ment could  not  logically  have  been  given  without 
their  recognition  and  application;  but  not  as  to 
propositions  underlying  the  decision  which  were 
assumed  by  the  court  without  examination  simply 
because  they  were  conceded  or  assumed  by  the 
parties  or  counsel. 

9.  Where  sevenil  questions  are  presented  by  the  record 

and  are  considered  and  deliberately  decided  by  the 
court,  all  of  which  lead  up  to  the  final  conclusion 
and  have  influence  in  determining  the  judgment  to 
be  giv^i,  all  are  embraced  within  the  authority  of 
the  case  as  a  precedent. 

10.  A  decision  is  not  authority  as  to  any  questions  of 

law  which  were  not  raised  or  presented  to  the 
court,  and  were  not  considered  and  decided  by  it, 
even  though  they  were  logically  present  in  the 
case  and  might  have  been  argued,  and  even  though 
such  questions,  if  considered  by  the  court,  would 
have  caused  a  different  judgment  to  be  given. 
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Opinion  and  Decision  Distinguished 

It  is  important  to  be  noticed,  as  a  fundamental  principle 
in  the  study  of  precedents,  that  it  is  the  decision,  that  is, 
the  judgment  rendered  in  the  case,  and  not  the  opinion  of 
the  court,  which  settles  the  point  of  law  involved  and  makes 
the  precedent.  The  decision  is  the  conclusion  of  the  court 
on  the  premises;  the  opinion  sets  forth  the  reasons  of  the 
determination,  and  usually  states  and  explains  them  at 
greajter  or  less  length ;  and  sometimes  justifies  and  Supports 
them  by  a  copious  citation  of  authorities  and  a  wealth  of 
argument,  illustration,  or  analogy.  The  opinion,  disclos- 
ing  the  actual  determination  of  the  court  and  the  reasons 
of  the  judge  for  his  decision,  is  of  course  of  great  im- 
portance  in  the  information  it  imparts  as  to  the  principles 
of  law  which  influenced  the  court  and  were  supposed  to 
govern  the  case,  and  which  should  guide  litigants.  But 
the  opinion  may  far  outrun  the  decision,  not  only  in  the 
way  of  including  inferences  and  illustrations,  but  also  in 
the  way  of  noticing  points  not  essential  to  the  final  con- 
clusion or  laying  down  principles  of  law  far  broader  than 
is  necessary  for  the  particular  case  in  judgment.  In  that 
case,  it  has  no  authority  as  a  precedent  beyond  the  point 
or  points  actually  and  necessarily  decided.**  So,  also,  it  is 
only  the  precise  decision  made  that  is  authoritative  in 
subsequent  cases,  and  not  a  proposition  of  law  which,  at 
most,  could  only  be  inferred  or  implied  from  the  point 
actually  decided.'*  Again,  different  judges  may  agree  as 
to  a  conclusion  of  law,  though  they  do  not  agree  as  to  the 
propositions  of  law  on  which  it  should  be  based.  "The 
members  of  a  court  often  agree  in  a  decision,  but  differ 
decidedly  as  to  the  reasons  or  principles  by  which  their 

•«Wells  V.  Garbutt,  132  N.  Y.  430,  30  N.  B.  978,  eommentlng 
upon  the  eztent  of  the  authority  of  Lamptnan  y.  MUks,  21  N.  Y. 
506,  where  it  is  said,  "the  discussion  outran  the  decision."  And 
see  liOve  v.  Miller,  53  Ind.  294,  21  Am.  Rep.  192,  where  it  is  Said 
that  there  is  nothing  authoritative  in  a  case  except  what  is  re- 
quired  to  be  decided  to  reach  the  final  Judgment,  and  what,  by 
the  Judgment,  becomes  res  Judicata  between  the  parties  as  to  the 
subject-matter  of  the  suit. 

«•  Broadwater  v.  Wabash  R.  Co.,  212  Mo.  437,  110  S.  W.  1084. 
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minds  have  been  led  to  a  common  conclusion.  It  is  there- 
fore  the  conclusion  only^  and  not  the  process  by  which  it 
has  been  reached,  which  is  the  decision  of  the  court  and 
which  has  the  force  of  a  prccedent  in  other  cases."  '^  On 
the  other  hand,  even  if  there  is  no  opinion  written  or  iiled, 
the  decision  is  still  a  precedent  for  the  similar  disposition 
of  similar  cases.  In  that  event,  its  nature  and  exact  scope 
are  to  be  ascertained  by  examining  the  record,  to  find 
the  precise  point  of  law  which  it  involved,  and  consider- 
ing  the  judgment  given  thereoa.  Further,  it  must  be 
remembered  that  the  force  of  a  precedent  resides  in  the 
rule  or  principle  of  law  which  it  enunciates.  This,  it  is 
true,  is  to  be  restricted  to  the  facts  in  the  particular  case, 
and  hence  recitals  of  the  facts  in  the  opinion  of  the  court 
are  highly  important  as  defining  the  exact  boundaries  of 
the  legal  question  upon  which  the  decision  tumed.  But 
they  do  not  constitute  a  part  of  the  adjudication.  At 
least,  as  stated  by  the  appellate  court  in  Illinois,  a  State- 
ment of  facts  in  an  opinion  of  the  supreme  court,  if  it  can 
in  any  view  be  regarded  as  an  adjudication  on  matters 
of  fact,  is  not  binding  on  parties  to  a  separate  action  who 
were  not  parties  to  the  adjudicaticHi.**  As  a  corollary  to 
the  main  rule,  it  may  be  noticed  that,  where  the  trial  court 
files  an  opinion  in  support  of  its  judgment,  and  the  judg- 
ment is  aiiirmed  on  appeal  without  the  filing  of  any  opinion 
by  the  appellate  court,  the  decision  of  the  latter  court  is 
authority  for  the  precise  point  determined  and  no  more; 
it  does  not  put  the  appellate  court  in  the  position  of  ap- 
proving  or  guarantying  all  the  reasons  given  or  opinions 
expressed  by  the  court  below.** 

Ratio  Decidendi 

The  decision  in  a  given  case  always  is  or  should  be  con- 
crete,  as,  that  the  plaintiff  is  or  is  not  entitled  to  recover, 
that  the  judgment  of  the  court  below  should  be  affirmed 

•7  Lucas  ▼.  Board  of  Ck>m'rB  of  Tippecanoe  County,  44  Ind.  524, 
541. 

•i  Oage  V.  Busse,  7  Bl.  App.  433. 

••Rogers  y.  Decker,  131  N.  Y.  490,  30  N.  B.  571;  Powers  ▼. 
Smltb,  80  a  G.  110,  61  8.  E.  222. 
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or  reversed,  that  the  prisoner  should  be  discharged,  the 
writ  dismissed,  etc.  But  this  is  not  what  is  meant  by  the 
decision,  as  the  term  is  used  in  relation  to  judicial  prec- 
edents.  Back  of  the  particular  judgment  given  lies  the 
legal  reason  for  giving  it,  or  the  juridical  motive  which 
caused  the  case  to  be  decided  as  it  was  decided.  This  is 
called  the  "ratio  decidendi."  It  is  of  course  founded  on  the 
facts  of  the  particular  case,  but  is  capable  of  being  ab- 
stracted  from  them  and  generalized  into  the  form  of  a 
proposition  of  law,  or  a  series  of  such  propositions,  and, 
according  to  the  theory  of  precedents,  it  is  this  doctrine 
or  principle  of  law,  held  to  govern  the  rights  of  the  parties 
in  a  particular  case  and  to  determine  the  judgment  which 
should  be  given  therein,  for  which  that  case  Stands  as  an 
authority.^®  The  principle  may  or  may  not  be  explicitly 
set  forth  in  the  opinion  of  the  court.  Sometimes  it  is  as- 
sumed,  and  the  reasoning  of  the  court  is  directed  to  the 
application  of  the  rule  to  the  special  State  of  facts  before 
it.  Sometimes  the  rule  is  categorically  or  broadly  stated. 
But  it  is  not  the  very  words  of  the  court,  but  the  under- 
lying  principle  of  law,  which  fixes  the  position  of  the  de- 
cision  as  an  authority.  Even  if  the  opinion  of  the  court 
should  be  concerned  with  unnecessary  considerations,  or 
should  State  the  proposition  of  law  imperfectly  or  incor- 
rectly,  yet  there  is  a  proposition  necessarily  involved  in 
the  decision  and  without  which  the  judgment  in  the  case 
could  not  have  been  given ;  and  it  is  this  proposition  which 
is  established  by  the  decision  (so  far  as  it  goes)  and  for 
which  alone  the  case  may  be  cited  as  an  authority.  The 
fact  that  a  particular  case  was  decided  in  a  particular  way 
is  an  argument  to  induce  the  courts  to  decide  a  similar 
case  in  a  similar  way,  even  though  the  judges,  in  the  first 
case,  imperfectly  apprehended,  or  incorrectly  stated,  the 


70  "A  precedent  is  a  judicial  decision  which  containg  in  itself  a 
principle.  The  underlying  principle  which  thos  forma  its  anthori- 
tative  element  is  often  termed  the  'ratio  decidendi.*  The  concreto 
decision  is  binding  between  the  parties  to  it,  but  it  is  the  abstract 
ratio  decidendi  which  alone  has  the  f orce  of  law  as  regards  the  world 
at  large."    Salmond,  Jurisprudence  (2d  Ed.)  p.  174. 
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legal  reason  which  Icd  thcm  to  their  decision.**  "Without 
minutely  examining  all  the  cases/'  says  Lord  Kenyon,  ''or 
saying  whether  I  do  or  do  not  agree  with  them,  it  is  suffi- 
cient  for  me  to  abide  by  the  principle  established  by  them ; 
the  principle  is  the  thing  which  we  are  to  extract  from 
cases,  and  to  apply  it  in  the  decision  of  other  cases."  ^* 

Principles  Assumed  by  the  Court 

If  the  case  could  not  have  been  decided  as  it  was  with- 
out  the  recognition  and  application  of  a  given  rule  or  prin- 
ciple of  law,  the  decision  is  an  authority  for  that  rule  or 
principle,  although  it  may  not  have  been  expressly  stated 
or  mentioned  by  the  court,  but  only  tacitly  assumed.  This 
principle  is  referred  to  by  the  Supreme  Court  of  Alabama 
in  the  following  Statement :  "It  was  contended  in  the  dis- 
cussion  of  this  case  that  the  only  point  decided,  or  in  the 
mind  of  the  court,  was  that  made  in  the  argument.  The 
result  of  that  position  would  be  to  take  from  judicial  de- 
cisions,  where  there  is  no  opinion,  the  authority  of  an 
adjudication  upon  all  propositions  which  were  too  piain 
or  too  well  recog^ized  by  the  bench  and  bar  to  be  ques- 
tioned;  and  thus  the  undisputed  and  universal  sanction 
of  a  legal  principle  would  become  a  barrier  to  proof  by 
judicial  decisions  of  its  existence.  It  better  accords  with 
reason  to  regard  a  judicial  tribunal  as  asserting,  and  in- 
tending  to  assert,  every  proposition  which  is  indispensable 
to*the  conclusions  expressed,  and  necessarily  involved  in  it, 
at  least  when  the  contrary  does  not  appear."  ^^  Perhaps 
this  matter  may  be  made  more  piain  by  a  specific  illus- 
tration.  Let  it  be  supposed  that  an  appellate  court  reverses 
a  judgment  for  the  plaintiif  rendered  in  the  court  below, 
in  an  action  for  damages  caused  by  the  alleged  negligent 
conduct  of  the  defendant,  the  particular  ground  for  the 
decision  being  that  the  evidence  shows  such  contributory 
negligence  on  the  part  of  the  plaintiif  as  should  have  pre- 
vented  a  recovery.  The  fundamental  principle  of  law  in- 
volved in  this  decision  is  that,  in  actions  of  this  character, 

71  See  2  Austin,  Jurispradence  (Campbeirs  Ed.)  f  908. 

ts  Lord  Walpole  v.  Earl  of  Cholmondeley,  7  Dom.  &  E.  148. 

^•Bloodgood  ▼.  Grasey,  81  Ala.  575,  687. 
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the  plaintiff  cannot  recover  if  it  is  shown  that  the  accident 
would  not  have  happened  but  for  his  own  negligence.  Un- 
less  this  principle  were  recognized  and  applied,  the  appel- 
late  court  could  not  render  the  decision  it  has  rendered. 
Yet  the  principle  may  not  even  be  mentioned  in  the  de- 
cision. The  opinion  may  be  whoUy  taken  up  with  a  con- 
sideration  of  the  facts  in  the  case,  as  tending  to  prove  or 
disprove  contributory  negligence.  Nevertheless  the  de- 
cision will  be  an  authority  supporting  the  general  rule  as 
to  contributory  negligence,  because  that  rule  was  neces- 
sarily  involved  or  implied  in  the  judgment.  To  illustrate 
further,  a  case  in  the  court  below  involved  the  question 
whether  a  certain  Corporation  had  a  legal  right  to  collect 
tolls  for  passage  over  its  road,  and,  this  being  decided  in 
the  negative,  a  further  question  was  as  to  whether  in- 
junction  or  quo  warranto  was  the  appropriate  remedy.  The 
court  granted  an  injunction.  On  appeal,  the  cause  was 
heard  and  determined  on  its  merits  and  the  injunction 
was  sustained,  but  the  question  was  not  raised  or  dis- 
cussed  in  the  supreme  court  as  to  the  form  of  remedy. 
Nevertheless,  it  was  considered  that  its  action  in  enter- 
taining  Jurisdiction  and  administering  relief  in  that  form 
had  the  eifect  of  an  authoritative  adjudication  of  the  latter 
question.^*  So  again,  the  Promulgation  of  a  general  rule 
by  a  court  of  equity  implies  a  decision  that  it  possesses 
the  power  to  make  such  a  rule,  and  constitutes  a  precedent 
for  such  action.^'  But  it  is  said  that  the  mere  granting  of 
a  writ  of  error  is  not  generally  a  judicial  decision  or  con- 
clusive  as  to  any  rule  or  principle  of  law.^* 

Same;   Jurisdiction 

The  general  rule  above  stated  must  be  taken  subject  to 
the  exception  that  the  mere  fact  of  a  court's  assuming 
Jurisdiction  of  a  particular  action,  when  its  Jurisdiction 
is  not  challenged  nor  any  Suggestion  made  as  to  the  want 
of  it,  is  not  a  judicial  decision  that  it  has  Jurisdiction  of 

7«  State  ▼.  Louisiana,  B.  G.  &  A.  O.  Road  Co.,  116  Mo.  App.  175, 
92  S.  W.  153. 

7  0  In  re  Du  Pont,  8  Del.  Gh.  442,  68  Atl.  Sd9. 

T«  Riggins  ▼.  City  of  Waco,  40  Tex.  Clv.  App.  660,  90  S.  W.  657. 


§S  6-10)      80OPB  AND  LIMITATION8  OW  A  PHECEDENT  43 

that  class  of  actions,  and  therefore  is  not  a  precedent  in 
any  subsequent  case  when  the  question  is  directly  presented 
for  determination.^^ 

Same;   Assutnption  or  Concession  of  Parties  or  Counsel 

The  authority  of  a  precedent  extends  only  to  rules  or 
principles  of  law  expressly  decided  or  tacitly  assumed  by 
the  court  itself.  In  either  case,  there  must  have  been  an 
application  of  the  judicial  mind  to  the  question  of  law 
involved,  whether  the  result  is  explicitly  stated  or  not. 
Hence  when  counsel  in  the  argument  of  a  case  assume  a 
certain  principle  advanced  by  them  as  correct  law,  and  the 
court  decides  the  case  upon  the  assumption  thus  madc 
by  counsel,  without  discussing  the  correctness  of  the 
assumption,  the  opinion  is  not  authority  as  to  the  legal 
validity  of  the  principle  so  taken  for  granted/*  The  rule 
is  the  same  as  to  matters  which,  without  being  submitted 
to  the  court  for  determination,  are  simply  treated  as  set- 
tled  by  the  parties  on  both  sides  without  objection.^* 

Several  Questions.  in  the  Case 

It  is  seldom  that  a  case  in  an  appellate  court  will  be  found 
to  involve  but  a  Single  question.  More  frequently,  many 
distinct  and  separable  propositions  of  law  are  argued  by 
counsel  and  considered  by  the  court.  For  instance,  the 
same  case  may  present  a  question  as  to  the  competency  of 
a  Juror,  a  question  as  to  the  admissibility  of  certain  evi- 
dence,  and  a  question  as  to  the  correctness  of  certain  In- 
structions given  to  the  jury.  So,  the  constitutionality  of 
a  Statute  may  be  attacked  on  many  different  grounds.  In 
many  cases  before  the  Supreme  Court  of  the  United  States, 
a  preliminary  question  as  to  Jurisdiction  is  raised,  as  well 
as  the  main  question  on  the  merits.  In  such  cases,  it  is 
generally  considered  that  the  decision  is  an  authority  on 
each   and   every  point  which,   being  really  and  substan- 

TT  New  y.  Territory  of  Oklahoma,  196  U.  S.  252,  25  Sup.  Gt  68, 
49  L.  Ed.  182;   Bratsch  y.  People,  195  111.  165,  62  N.  E.  895. 

Tt  Donner  y.  Palmer,  31  Cal.  500;  State  ex  rel.  Wine  y.  Keokuk 
&  W.  R.  Co.,  99  Mo.  30,  12  S.  W.  290,  6  L.  R.  A.  222;  Hart  y. 
Ctemlcal  Nat.  Bank  (Mias.)  27  South.  926. 

79  City  of  Logansport  y.  La  Rose,  99  Ind.  117. 
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tially  involved  in  the  case,  was  considered  by  the  court 
and  passed  upon,  not  by  way  of  analogy  or  illustration, 
but  as  afFecting  the  judgment  to  be  given.*®  If  the  facts 
present  a  number  of  points,  it  is  within  the  proper  office  of 
the  court  to  determine  any  or  all  of  them ;  and  when  an 
appellate  court  has  announced  a  decision  upon  several 
points  involvedi  an  inferior  tribunal  cannot  select  one  as 
the  true  resolution  of  the  court,  and  reject  the  others  as 
needlessly  decided;  but  the  rule  is  that  every  proposition 
of  law  enunciated,  if  actually  involved  in  the  facts  of  the 
case,  is  to  be  taken  as  an  authoritative  precedent.** 

On  a  narrower  view,  however,  the  exact  weight  as  a 
precedent  of  a  decision  involving  rulings  on  several  points 
will  depend  upon  the  disposition  which  is  made  of  the  ap- 
peal  or  writ  of  error.  If  several  points  are  urged  against 
the  judgment  of  the  court  below,  but  all  of  them  are  found 
in  favor  of  the  appellee,  the  decision  is  an  authority  on 
each  of  such  points,  because  a  iinding  on  each  of  them  was 
necessary  to  the  disposition  which  was  made  of  the  case.** 
If,  on  the  other  hand,  all  of  the  points  are  found  in  favor  of 
the  appellant,  and  the  judgment  is  reversed,  the  decision 
cannot  be  regarded  as  an  authority  of  the  strongest  kind 
on  any  of  such  points,  unless  the  court  specifies  the  ground 
for  its  judgment  of  reversal;  because  a  finding  against  the 
judgment  on  any  one  of  such  points  would  be  sufficient 
to  require  its  reversal,  and  therefore  the  decision  on  the 
other  points  must  be  regarded  as  unnecessary  to  the  de- 
termination  of  the  case.  If  some  of  the  points  are  ruled  in 
favor  of  one  party,  and  some  in  favor  of  the  other,  the 
same  principle  applies.  If  the  judgment  is  reversed,  the 
decision  on  the  points  found  in  favor  of  the  appellee  is 
immaterial  and  not  authority.  If  the  judgment  is  affirmed, 
then  the  points  found  in  favor  of  the  appellant  must  be 


«0  Brown  v.  Chicago  &  N.  W.  Ry.  Co.,  102  Wie.  137,  78  N.  W. 
771,  44  L.  R.  A.  579;  Boydson  v.  Goodrich,  49  Mich.  65,  12  N.  W. 
913;  King  v.  Pauly  (Cal.)  115  Pac.  210. 

81  Maddoz  ▼.  United  States,  5  Ct.  Cl.  372. 

SS  See  State  ex  rel.  Balley  ▼.  Brookhart,  113  Iowa,  250,  84  N.  W. 
1064. 
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considered  as  of  no  importance,  because  if  they  were  ma- 
terial,  the  judg^ent  could  not  have  been  affirmed. 

But  by  many  of  the  courts  this  narrow  and  technical 
view  is  not  regarded  with  favor.  Thus,  in  a  case  in  Wis- 
consin, a  bill  in  equity  was  dismissed  in  the  court  below, 
and  on  an  appeal  two  points  of  law  were  raised  and  argued 
by  counsel  for  the  defendant :  first,  that  the  damages  com- 
plained  of  by  the  plaintiff  were  incidental  merely  and  not 
such  as  would  cntitle  him  to  recover  in  any  action ;  second, 
that,  assuming  that  he  could  recover  in  a  proper  action, 
yet  his  bill  in  equity  was  properly  dismissed,  that  not  being 
an  appropriate  remedy.  The  appellate  court  ruled  the 
first  point  in  favor  of  the  plaintiff;  that  is,  it  was  held 
that  he  could  recover  damages  in  a  proper  form  of  action. 
It  found  the  second  point  in  favor  of  the  defendant ;  that  is, 
it  was  held  that  the  bill  in  equity  was  properly  dismissed. 
When  the  case  came  again  before  the  appellate  court,  it 
was  contended  that  so  much  of  the  former  opinion  as  re- 
lated to  the  plaintiff's  right  to  recover  in  a  proper  action 
was  merely  obiter  dictum,  because  the  ruling  on  the  second 
point,  as  to  the  dismissal  of  the  bill  in  equity,  was  suffi- 
cient  to  dispose  of  the  appeal,  and  rendered  any  other 
ruling  in  the  case  unnecessary.  But  it  was  said  that  the 
first  point,  as  it  had  been  fairly  presented  by  the  bill, 
urged  and  relied  upon  on  the  argument,  and  considered  and 
deliberately  passed  upon  by  the  court,  was  so  far  involved 
in  the  case  that  the  opinion  expressed  with  regard  to  it 
could  not  reasonably  be  called  a  mere  dictum.**  So,  in  a 
case  in  New  York,  exception  was  taken  to  the  action  taken 
by  the  triäl  court  in  admitting  a  letter  in  evidence  against 
the  defendant's  objection.  On  appeal,  it  was  held  that  the 
objection  was  well  taken,  and  that  the  trial  court  erred  in 
admitting  the  letter.  But  as  the  appellate  court  was  of  the 
opinion  that  the  letter  did  not  prejudice  the  defendant,  it 
affirmed  the  judgment.  Afterwards,  when'  the  authority 
of  this  decision  as  a  precedent  was  called  in  question  in 
the  same  court,  it  was  said:  "It  is  claimed  that  the  de- 
cision upon  the  point  of  the  admissibility  of  the  letter  was 

•«  BnchDer  y.  Chicago,  M.  &  N.  W.  R.  Co.,  60  Wis.  264.  19  N.  W.  56. 
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unnecessary  and  therefore  is  not  binding.  The  question 
was  properly  raised  and  was  decided.  Its  decision  naturally 
preceded  the  decision  of  the  subsequent  question,  and  the 
declaration  of  the  court  was  not  obiter."**  So  in  Maryland 
it  is  Said  that,  where  a  question  of  general  interest  is  sup- 
posed  to  be  involved  in  a  case,  and  is  fully  discussed  and 
submitted  by  counsel,  and  the  court  decides  the  question 
with  a  view  to  settle  the  law,  a  decision  made  under  such 
circumstances  cannot  be  shom  of  its  authority  as  a  prec- 
edent  by  showing  that  it  was  not  called  for  by  the  record.*" 
So  again,  in  New  York,  the  doctrine  is  that  a  decision  by 
the  Court  of  Appeals,  pronouncing  against  the  constitu- 
tional  validity  of  a  Statute,  will  be  respected  and  followed 
by  the  intermediate  courts  in  subsequent  actions  based 
on  the  Statute,  although  such  ruling  was  not  necessary  to 
the  determination  of  the  case  before  the  Court  of  Appeals.** 
And  on  the  same  principle,  it  is  held  that  where  a  question 
is  directly  involved  in  the  case,  and  is  determined  in  the 
court  below,  and  the  ruling  is  assigned  as  error,  and  the 
question  is  argued  in  the  appellate  court  and  distinctly 
decided  there,  the  decision  is  not  obiter,  although  the  case 
is  disposed  of  on  other  grounds.*^ 

If  there  were  two  or  more  points  in  a  case,  either  of 
which  was  sufficient  to  determine  the  disposition  which 
should  be  made  of  it,  and  the  conclusion  of  the  court  is 
expressly  based  on  one  only  of  such  points,  the  case  is  not 
an  authority  upon  any  other  of  the  points  involved,  al- 
though the  same  may  have  been  discussed  and  reasoned  out 
by  the  court  in  its  opinion.  But  the  fact  that  a  decision 
might  have  been  put  upon  a  different  ground,  existing  in 
the  case,  does  not  place  the  actual  decision,  upon  a  ground 
also  arising,  although  less  satisfactory,  in  the  category  of 
a  dictum/®     And  where  the   record  fairly  presents  two 

S4  Smith  ▼.  Rentz,  131  N.  Y.  169,  30  N.  B.  54,  15  L.  R.  A.  138. 

io  Alexander  y.  Worthington,  5  Md.  488. 

«•  Ryan  v.  City  of  New  York,  78  App.  Div.  134.  79  N.  Y.  Supp. 
599. 

«T  Watson  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (C.  C.)  169  Fed.  942. 

8  s  Clark  v.  Thomas,  4  Heisk.  (Tenn.)  419;  Des  Moines  St  R.  Co. 
V.  Des  Moines  B.  G.  St.  R.  Co.,  73  Iowa,  513,  83  N.  W.  610. 
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Points  upon  the  merits  in  a  case,  upon  either  of  which  the 
appellate  court  might  rest  its  decision,  and  the  court  actu- 
ally  decides  both,  without  indicating  that  it  is  intended 
to  rest  the  judgment  upon  one  rather  than  the  other,  it 
cannot  be  said  that  the  decision  upon  either  of  these  points 
5s  dictum. •• 

Quesfions  Not  Raised  or  Decided 

Questions  in  a  case  which  were  not  raised  by  the  parties, 
not  presentcd  to  the  attention  of  the  court,  and  not  consid- 
ered  by  the  judges,  are  not  concluded  by  the  decision  in 
the  case,  and  the  judgment  is  not  an  authority  upon  such 
questions,  even  though  they  are  logically  present  in  the 
case  and  might  have  been  argued  as  affecting  its  decision, 
and  even  though  such  questions,  if  raised  and  deliberated 
upon,  would  have  caused  a  different  judgment  to  be  given.*" 
On  this  principle,  the  question  of  the  constitutionality  of 
a  Statute  is  never  concluded  by  any  number  of  decisions 
construing  the  act  and  applying  it  to  particular  states  of 
facts.  "The  fact  that  acts  may  in  this  way  have  been  often 
before  the  court  is  never  deemed  a.reason  for  not  subse- 
quently  considering  their  validity,  when  that  question  is 
presented.  Previous  adjudications  upon  other  points  do  not 
operate  as  an  estoppel  against  the  parties  in  new  cases,  nor 
conclude  the  court  upon  the  constitutionality  of  the  acts 
because  that  point  might  have  been  raised  and  determined 
in  the  first  instance."  '^  So,  if  an  appeal  is  taken  from  a 
judgment  of  conviction  in  a  trial  for  "hiurder,  and  numerous 

•»  Starr  v.  Stark,  2  Sawy.  e03,  Fed.  Gas,  No.  13,317;  Union  Pac. 
B.  Co.  V.  MaBon  City  &  Ft  D.  R.  Co.,  128  Fed.  230,  64  O.  C.  A. 
348;  Hawes  v.  Contra  Costa  Water  Co.,  6  Sawy.  287,  Fed.  Gas. 
No.  6,235. 

»o  State  y.  Pugh,  43  Ohio  St.  98,  121,  1  N.  E.  439 ;  Com.  ex  rel. 
Pngbe  V.  Davis,  109  Pa.  128;  In  re  Henderson,  33  App.  Div.  645, 
53  N.  Y.  Supp.  957;  Molony  v.  Dows.  8  Abb.  Prac.  (N.  Y.)  316; 
Broadwater  y.  Wabasli  R.  Co.,  212  Mo.  437,  110  S.  W.  1084;  Knight 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  40  lU.  App.  471;  Molnet  y.  Bum- 
ham,  Stoepel  &  Co.,  143  Mich.  489,  106  N.  W.  1126;  Atwood  v. 
City  of  Sault  Ste.  Marie,  141  Mich.  295,  104  N.  W.  649;  Larson 
V.  First  Nat.  Bank,  66  Neb.  596,  92  N.  W.  729;  Hough  y.  Porter, 
51  Or.  318,  95  Pac.  782 ;   Hllton  y.  Sloan  (Utah)  108  Pac.  689. 

•i  Boyd  y.  Alabama,  94  U.  S.  645,  648,  24  L.  Bd.  302. 
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objections  are  urged  and  considered  by  the  appellate  court, 
including  some  objections  to  the  form  of  the  indictment, 
and  the  judgment  is  affirmed,  this  is  to  be  considered  as 
settling  the  law  only  as  to  those  points  which  were  so 
argued  and  considered.  If  afterwards  a  question  is  raised 
as  to  the  sufiiciency  of  an  indictment,  which  might  have 
been  raised  in  the  former  case,  and  which,  if  raised,  would 
have  caused  the  judgment  below  to  be  reversed  instead  of 
afBrmed,  but  which  in  fact  was  not  raised  or  thought  of, 
the  decision  in  the  former  case  is  not  to  be  regarded  as 
an  authority  to  the  effect  that  the  indictment  in  that  case 
was  in  all  respects  good  and  sufficient.  In  other  words,  in 
the  latter  case,  the  court  is  not  precluded,  by  anything  in 
the  former  case,  from  considering  the  question  newly  raised 
as  still  undetermined.**  Again,  the  mere  failure  of  a  re- 
viewing  court  to  point  out  objections  to  a  ruling  or  in- 
struction  given  below,  other  than  those  assigned,  must  not 
be  construed  as  approving  the  ruling  or  Instruction  in  such 
other  respects.*^  So,  a  case  in  which  mandamus  was  im* 
properly  allowed,  tfiere  being  no  Suggestion  that  this  was 
not  the  proper  remedy,  and  that  questicMi  not  occurring  to 
the  court,  is  not  a  precedent  which  the  court  is  bound  to 
follow  when  the  impropriety  of  the  remedy  is  urged  in 
similar  cases.**  Neither  is  a  court  bound  to  approve  a  dec- 
laration  in  a  suit  merely  because  it  is  a  copy  of  that  em- 
ployed  in  another  case,  which  was  appealed  to  the  su- 
preme  court  and  no  objection  to  the  declaration  there 
pointed  out,  if  it  does  not  appear  that  the  question  of  its 
sufiiciency  was  called  to  the  attention  of  the  appellate 
court.*'  And  the  same  principle  applies  to  questions  which 
the  court  expressly  leaves  open  and  undetermined,  because 
it  deems  them  unnecessary  to  the  decision  of  the  par- 
ticular  issue  before  it.  An  analogous  rule  is  to  be  applied 
in  cases  where  the  judges  of  an  appellate  court  concur  in 

•*  Fouts  ▼.  State,  8  Ohio  St  08,  123;  State  v.  Pugh,  43  Ohio  St. 
08,  1  N.  B.  439. 

•t  Youngr  y.  State  Bank  of  Marahall,  64  Tax.  Giv.  App.  206,  117 
8.  W.  476. 

•«  CosgroTe  ▼.  Wayne  Circuit  Judge,  144  Mich.  682,  108  N.  W.  361. 

•B  Knight  ▼.  St.  LouiB,  I.  M.  &  S.  Ry.  Co.,  40  111.  App.  471. 
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the  judgment  to  be  rendered,  but  differ  as  to  the  particular 
grounds  in  such  a  way  that  there  is  no  majority  opinion 
on  any  specific  question.  Such  questions  are  to  be  treated 
as  if  not  raised  or  determined  in  the  case.  "If,  for  exam- 
ple,"  says  the  court  in  New  York,  "an  appeal  to  this  court 
involved  distinct  and  separate  defenses  to  an  action,  such 
as  usury  and  the  Statute  of  limitations,  and  five  of  the 
judges  should  concur  in  a  reversal,  two  of  them  placing 
their  decision  on  the  one  ground  and  three  on  the  other, 
the  judgment  might  be  reversed,  but  nothing  eise  would 
be  decided.  Such  a  determination  of  the  appeal  would  be 
no  authority,  even  in  the  same  case."  ••  But  it  is  not  an 
invariable  test  of  the  authority  of  a  decision  as  a  precedent 
to  inquire  whether  or  not  the  particular  question  was  raised 
in  the  briefs  of  counsel  or  discussed  on  their  oral  argu- 
ment.  In  some  instances,  it  is  said,  in  order  to  arrive  at 
a  just  decision  upon  the  merits,  a  court  may  take  notios  of 
a  point  not  argued  by  counsel,  if  the  facts  from  which  the 
question  emerges  and  which  give  it  precise  definition  are 
present  in  the  record  before  the  court  or  set  forth  in  the 
briefs.*^ 


INTERPRETATION  OF  JUDICIAL  DECISIONS 

11.  The  language  of  a  judicial  decision  is  always  to  be  con- 
strued  with  ref erence  to  the  circumstances  of  the 
particular  case  and  the  question  actually  under 
consideration ;  and  the  authority  of  the  decision, 
as  a  precedent,  is  limited  to  those  points  of  law 
which  are  raised  by  the  record,  considered  by  the 
court,  and  necessary  to  the  determination  of  the 


This  is  a  very  fundamental  principle  in  the  theory  of  ju- 
dicial precedents,  and  has  been  repeatedly  recognized  and 
asserted  by  the  courts,  as  well  as  by  theoretical  writers.** 

••  Oakley  ▼.  Asplnwall,  13  N.  Y.  607. 

tT  In  re  HUl's  Estate,  6  Wash.  285,  33  Pac.  586. 

••  Wright  y.  Nagle,  101  U.  S.  791,  25  L.  Ed.  921;   Cohens  t.  Vlr- 

Black  Jitd.Pb.- 
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"A  law  or  rule  of  law  made  by  judicial  decisions,"  says 
Austin,  "exists  nowhere  in  a  general  or  abstract  form.  It 
is  implicated  with  the  peculiarities  of  the  specific  case  or 
cases,  to  the  adjudication  or  decision  of  which  it  was  ap- 
plied by  the  tribunals;  and  in  order  that  its  import  may 
be  correctly  ascertained,  the  circumstances  of  the  cases  to 
which  it  was  applied,  as  well  as  the  general  propositions 
which  occur  in  the  decisions,  must  be  observed  and  con- 
sidered.  The  reasons  given  for  each  decision  must  be 
construed  and  interpreted  according  to  the  facts  of  the 
case  by  which  those  reasons  were  elicited,  rejecting  as  of 
no  authority  any  general  propositions  which  may  have  been 
stated  by  the  judge,  but  were  not  called  for  by  the  facts  of 
the  case  or  necessary  to  the  decision.  The  reasons  when 
so  ascertained  must  then  be  abstracted  from  the  detail  of 
circumstances  with  which  in  the  particular  case  they  have 
been  implicated.  Looking  at  the  reasons  so  interpreted  and 
abstracted,  we  arrive  at  a  ground  or  principle  of  decision, 
which  will  apply  universally  to  cases  of  a  class,  and  which, 
like  a  Statute  law,  may  serve  as  a  rule  of  conduct.  With- 
out  this  process  of  abstraction,  no  judicial  decision  can 
serve  as  a  guide  of  conduct  or  can  be  applied  to  the  Solu- 
tion of  subsequent  cases.  For  as  every  case  has  features 
of  its  own,  and  as  every  judicial  decision  is  a  decision  on  a 
specific  case,  a  judicial  decision  as  a  wliole,  or  as  consid- 
ered  in  concreto,  can  have  no  application  to  another  and 

ginia,  6  Wheat.  264,  5  L.  Ed.  257;  In  re  Johnson's  Estate,  98  Gal. 
531,  33  Pac.  460,  21  L.  R.  A.  380;  People  v.  Winkler,  9  Cal.  234; 
Halbouer  v.  Guenin,  45  Colo.  507,  101  Pac.  763;  Larzelere  v.  Stark- 
weather,  38  Mich.  96;  Holcomb  v.  Bonneil,  32  Mich.  6;  Grünes  t. 
Bryne,  2  Minn.  89  (611.  72);  Pass  v.  McRea,  36  Miss.  148;  Wyatt 
y.  State  Board  of  Equallzatlon,  74  X.  H.  552,  70  Atl.  387;  Grane 
V.  Bennett,  177  N.  Y.  106,  69  N.  E.  274,  101  Am.  St  Rep.  722; 
Rnnk  v.  Thomas,  138  App.  Div.  789,  123  N.  Y.  Supp.  523;  Enton  v. 
Goney  Island  &  B.  R.  Go.,  136  App.  Dlv.  800,  121  N.  Y.  Supp.  793; 
Moriarty  v.  Glty  of  New  York,  132  App.  Dlv.  10,  116  N.  Y.  Supp. 
323;  Lester  y.  Board  of  Educatlon  (Sup.)  119  N.  Y.  Supp.  887; 
American  Nat.  Bank  y.  Fountaln,  148  N.  G.  590,  62  S.  E.  738;  Reyell 
y.  Hnssey,  2  Ball  &  B.  286;  Hogan  y.  Board  of  Educatlon  of  Glty 
of  New  York,  200  N.  Y.  370,  93  N.  E.  951 ;  Hamlll  y.  Samuels  (Tez.) 
133  S.  W.  419. 
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thcreforc  a  difFerent  case."  ••  To  much  the  same  effect  is 
the  foUowing  oft-quoted  remark  of  Chief  Justice  Marshall : 
"It  is  a  maxim  not  to  be  disregarded  that  general  expres- 
sions  in  every  opinion  are  to  be  taken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go 
beyond  the  case,  they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason  of  this  maxim 
is  obvious.  The  question  actually  before  the  court  is  in- 
vestigated  with  care  and  considered  in  its  füll  extent.    Other 

•»2  Austin,  Jurisprndence  (Campbeirs  Ed.)  f  900.  At  tbe  risk 
of  some  tediousness,  we  tblnk  it  desirable  to  quote  further  on  tliis 
point  from  this  acute  though  eccentrlc  writer:  '*The  primary  index 
to  the  intention  with  which  a  Statute  was  made,  or  the  primary 
^ide  for  the  interpretation  of  a  Statute,  is  the  literal  and  grammatl- 
cal  sense  of  the  words  in  wliich  it  is  expressed.  But  the  primary 
index  to  the  rule  created  by  a  judlcial  decision  is  not  the  gram- 
matical  sense  of  the  very  words  or  terms  in  which  the  Judicial 
decision  was  pronounced  by  the  legislatlng  Judge;  still  less  is  it  the 
grammatical  sense  of  the  very  words  or  terms  in  which  the  legis- 
latlng judge  uttered  his  general  propositions.  As  taken  apart  or 
by  themselves,  and  as  taken  with  their  literal  meaning,  the  terms 
of  hlB  entire  decision,  and,  a  fortiori,  the  terms  of  his  general 
propositions,  are  scarcely  a  clue  to  the  rule  which  his  decision  im- 
plies.  In  Order  to  an  induction  of  the  rule  which  his  decision  im- 
plies,  their  literal  meaning  should  be  modified  by  the  other  indices 
to  the  rule,  from  the  yery  commencement  of  the  process.  From  the 
very  beginning  of  our  endeavor  to  extricate  the  implicated  rule,  we 
should  construe  or  Interpret  the  terms  of  his  entire  decision  and 
diflcourse  by  the  nature  of  the  case  which  he  decided,  and  we 
should  construe  or  Interpret  the  terms  of  his  general  or  abstract 
propositions  by  the  various  specific  peculiarities  which  the  decision 
of  the  case  must  comprise.  For  it  is  llkely  that  the  terms  of  his 
decision  were  not  very  scrupulously  measured,  or  were  far  less 
carefuUy  measured  than  those  of  a  Statute;  in  so  much  that  the 
reasons  for  his  decision,  which  their  literal  meaning  may  indicate. 
probably  tally  imperfectly  with  the  reasons  upon  which  it  was 
fonnded.  And  his  general  propositions  are  impertinent,  and  ought 
to  have  no  authority,  unless'  they  be  imported  necessarily,  and 
therefore  were  provoked  naturally,  by  his  judicial  decision  of  the 
yes7  case  before  liim.  It  is  even  unnecessary  that  the  general 
grounds  should  be  expressed  by  the  judge.  In  which  case,  the  only 
index  is  the  specialties  of  the  decision  as  construed  by  or  receiving 
llght  from  the  nature  of  the  case  decided,  an  inference  ex  rei 
natura."    Id.  SS  903-005. 
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principles,  which  may  serve  to  illustrate  it,  are  considered 
in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom  completely  investi- 
gated."  **•  A  still  more  specific  and  detailed  exposition 
of  this  principle  is  given  by  the  court  in  Tennessee,  in  the 
foUowing  terms :  "It  may  not  be  out  of  place  here*  to  re- 
mark,  as  the  subject  seems  to  be  so  often  and  by  so  many 
misunderstood,  that  the  generality  of  the  language  used  in 
an  opinion  is  always  to  be  restricted  to  the  case  before  the 
court,  and  it  is  only  authority  to  that  extent.  The  reason- 
ing,  illustrations,  or  references,  contained  in  the  opinion  of 
the  court,  are  not  authority,  not  precedent,  but  only  the 
•points  in  judgment  arising  in  the  particular  case  before  the 
court.  The  reason  of  this  is  manifest.  The  members  of  a 
court  may  often  agree  in  a  decision — the  final  result  in  a 
case — ^but  difFer  widely  as  to  the  reasons  and  principles  con- 
ducting  their  minds  to  the  same  conclusion.  It  is  then  the 
conclusion  only,  and  not  the  process  by  which  it  is  reached, 
which  is  the  opinion  of  the  court  and  authority  in  other 
cases.  The  law  is  thus  far  settled,  but  no  farther.  The 
reasoning  adopted,  the  analogies  and  illustrations  presented, 
in  real  or  supposed  cases,  in  an  opinion,  may  be  used  as  ar- 
gument  in  other  cases,  but  not  as  authority.  In  these  the 
whole  court  may  concur  or  they  may  not.  So  of  the  princi- 
ple concurred  in  and  laid  down  as  governing  the  point  in 
judgment,  so  far  as  it  goes,  or  seems  to  go,  beyond  the  case 
under  consideration.  If  this  were  not  so,  the  writer  of  an 
opinion  would  be  under  the  necessity  in  each  case,  though 
his  mind  is  concentrated  upon  the  case  in  hand  and  the 
principles  announced  directed  to  that,  to  protract  and  use- 
lessly  encumber  his  opinion  with  all  the  restrictions,  ex- 
ceptions,  limitations,  and  qualifications  which  every  va- 
riety  of  facts  and  change  of  phase  in  cases  might  render 
necessary."  ^•^    "When  a  proposition  is  laid  down  general- 

i«o  Cohens  y.  Virginia,  6  Wheat  264,  3d9,  5  L.  Ed.  257.  And 
■ee  Holcomb  y.  Bonneil,  82  Mich.  6;  Paas  y.  McRea,  86  Miss.  143, 
148;  MiUer  y.  Marigny,  10  La.  Ann.  838. 

101  Louisyille  &  N.  R.  Co.  y.  Dayidaon  Ooonty  Goort,  1  Sneed,  687, 
605,  62  Am.  Dec.  424. 
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ly,"  says  Ram»  ''and  is  meant  to  be  a  general  proposition 
applicable  to  a  variety  of  cases,  it  is  important  nevertheless 
to  bear  in  mind  that  though,  as  a  general  proposition»  it  may 
be  right,  yet  there  may  be  circumstances,  which  may  con- 
stitute  a  case  in  which  the  rule  may  not  be  capable  of  being 
applied."  ^•^  It  is  also  a  part,  or  an  example,  of  this  general 
rule  that  where  the  principles  of  a  decision  of  an  appellate 
court  appear  to  be  opposed  to  the  letter  of  the  decision,  the 
literal  interpretation  ought  not  to  be  relied  on  as  a  binding 
precedent,  because  it  is  the  principle  actually  applied  to  the 
decision  of  the  case,  and  not  the  court's  exposition  of  the 
principle,  which  makes  the  precedent.*** 


OPINIONS  AND  SYLLABI 

12.  Unless  the  Constitution  expressly  so  provides,  the  su- 

perior  courts  are  not  obliged«  and  cannot  be  re- 
quired  by  the  legislature,  to  file  written  opinions 
in  cases  adjudged  by  them,  where  they  deem  it  un- 
necessary  or  inexpedient.  If  no  opinion  is  filed, 
the  decision  may  still  be  authoritative  as  a  prece- 
dent  in  similar  cases,  and  in  that  case  the  decision 
is  to  be  ascertained  f rom  the  facta  in  the  case  and 
the  Order  of  the  court  f or  the  final  disposition  of  it. 

13.  If  a  written  opinion  is  filed,  it  generally  embodies  both 

the  decision  of  the  court  and  the  reasons  for  it,  but 
it  is  not  necessarily  coeztensive  with  the  decision. 
It  is  evidence  of  the  decision  and  also  of  the  prin- 
ciples actuating  it;  but  the  authority  of  the  case 
as  a  precedent  is  limited  to  the  particular  rule  or 
principle  of  law  applied  to  the  facts  and  forming 
the  basis  of  the  judgment  of  the  court. 

14.  The  syllabus  or  headnote  to  a  reported  case  is  an  epit- 

ome  of  the  point  or  points  decided,  for  the  conven- 
ience  of  the  reader,  but  it  is  no  part  of  the  decision, 
and  whether  it  is  prepared  by  the  court  itself»  or 

108  Kam,  Legal  Jadgment,  99. 

10»  liBwtt  V.  Thomton,  6  Munf.  (Va.)  87. 
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by  an  of&cial  or  unofficial  reporter,  it  has  no  pow- 
er either  to  enlarge  or  restrict  the  scope  of  the  deci- 
sion  or  the  authority  of  the  case  as  a  precedent. 

Constitutional  Provisions  as  to  Opinions 

In  several  of  the  states  the  constitutions  expressly  re- 
quire  the  court  of  last  resort  to  file  written  opinions  in 
the  cases  which  it  decides,  as,  by  providing  that  "every  point 
made  and  distinctly  stated  in  the  case,  and  fairly  arising  on 
the  record  on  appeal,  shall  be  considered  and  decided,  and 
the  reason  thereof  stated  in  writing."  Some  of  the  su- 
preme  courts,  in  states  where  this  provision  is  found,  con- 
sider  themselves  absolutely  bound  to  obey  the  organic  law 
in  this  particular,  nothing  being  left  to  their  discretion.^** 
But  in  other  states,  the  opinion  prevails  that  such  a  clause 
in  the  Constitution  is  merely  directory  and  not  manda- 
tory,*®*^  and  that  while  the  supreme  court  should  endeavor 
to  comply  with  the  direction  of  the  Constitution,  it  is  not 
imperatively  bound  to  do  so  in  cases  where  it  deems  the 
particular  case  to  be  without  novelty  or  interest  and  the 
filing  of  an  opinion  unnecessary,^®*  and  in  all,  the  tendency 
is  to  apply  to  such  a  constitutional  provision  that  interpre- 
tation  which  will  best  avoid  the  inconveniences  likely  to  re- 
sult  from  its  literal  observance,  and  free  the  court  from  the 
useless  labor  of  multiplying  opinions  which  are  of  no  gener- 
al  value.^®^ 

Legislative  Requirements 

The  courts  of  last  resort,  with  practical  unanimity,  have 
declared  that  it  is  not  within  the  rightful  authority  of  the 
legislature  to  require  them  to  State  in  writing  the  reasons 
for  their  decisions,  or  to  file  written  opinions.    A  Statute  so 

104  State  ex  rel.  Arnold  v.  Mitchell,  55  Wash.  513,  104  Pac.  791. 

lOöWUlets  V.  Ridgway,  9  Ind.  367;  McCall's  Ferry  Power  Co. 
V.  Prlce,  108  Md.  96,  69  Atl.  832;  Horner  v.  Amlck,  64  W.  Va.  172, 
61  S.  E.  40. 

10«  State  V.  Donaldson,  35  Utah,  96,  99  Pac.  447,  20  L.  R.  A-  (N.  S.) 
1164,  136  Am.  St.  Rep.  1041. 

lOT  Baker  v.  Kerr,  13  Iowa,  384;  Hand  v.  Taylor,  4  Ind.  409; 
Cralg  V.  Bennett,  158  Ind.  9,  62  N.  E.  273;  Bowen  v.  Stewart,  128 
Ind.  507,  26  N.  E.  168;  Garrett  v.  Weinberg,  59  S.  0.  162,  37  S.  B.  51. 
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providing,  if  not  unconstitutional  and  void,  as  an  unwar- 
ranted  encroachment  upon  the  separate  powers  and  func- 
tions  of  the  judicial  department  of  govemment,  is  at  least 
held  to  be  merely  directory,  and  not  binding  on  the  court 
in  any  case  where  its  own  judgment  does  not  dictate  a  com- 
pliance.**^" Hence,  despite  such  a  legislative  requirement, 
a  supreme  court  will  generally  omit  to  hand  down  a  writ- 
ten  opinion  when,  in  its  judgment,  the  case  presents  no 
features  of  general  interest  or  importance,  involves  no  new 
questions,  or  when  an  opinion  would  be  merely  a  repeti- 
tion  of  those  pronounced  in  former  cases.*"*  So  also,  the 
court  is  not  obliged  to  deliver  a  written  opinion  when  the 
judgment  below  is  affirmed  merely  because  of  an  equal  di- 
vision  in  the  appellate  court.***  And  even  if  such  a  Statute 
were  to  be  regarded  as  mandatory,  still  it  would  be  strictly 
construed.  Tbus,  in  Kansas,  the  law  does  not  explicitly 
require  that  the  reasons  for  rulings  on  motions  and  inter- 
locutory  proceedings  shall  be  written  out  and  filed;  and 
hence  the  right  to  determine  whether  such  rulings  are  of 
sufiicient  interest  or  importance  to  justify  opinions  setting 
forth  the  views  of  the  court  is  reserved  to  the  court.***  Al- 
so, if  the  law  makes  no  provision  for  an  opinion  in  writ- 
ing  by  the  judge  of  the  trial  court  (as  is  generally  the  case), 
it  is  entirely  optional  with  him  whether  he  will  write  out 
his  conclusions  or  not,  and  after  he  has  reduced  them  to 
writing,  to  decide  whether  he  will  file  the  paper  or  not  and 
at  what  time.*** 

io»Vaughn  v.  Harp,  49  Ark.  160,  4  S.  W.  751;  Houston  v.  WU- 
liazoB,  13  Cal.  24,  73  Am.  Dec.  565;  McQuillan  v.  Donahue,  49 
Cal.  157;  United  Statea  Exp.  Co.  v,  Melnts,  72  111.  293;  Speight 
▼.  People  ex  rel.  Ck)unty  Collector,  87  111.  595;  Lovelace  v.  Taylor, 
6  Bob.  (La.)  92;  Wright  v.  Hooker,  55  Tex.  Clv.  App.  47,  118  S.  W. 
765;  Parker  v.  Atiantic  C.  L.  R.  Co.,  133  N.  C.  335,  45  S.  B.  658, 
63  L.  R.  A.  827.  Compare  Merrlam  v.  St  Louis,  C.  6.  &  Ft.  S. 
Ry.  Co.,  126  Mo.  445,  29  S.  W.  152. 

!••  Baker  ▼.  Kerr,  13  Iowa,  384;  Anderson  v.  Connecticut  Mut. 
Ldfe  Ins.  Co.,  55  Kan.  81,  39  Pac.  1038;  Metzler  y.  Wenzel,  6  Kan. 
App.  921f  49  Pac.  750. 

110  Lonisville  &  N.  R.  Co.  v.  Sharp,  91  Ky.  411,  16  S.  W.  86. 

111  Farwell  t.  Lalrd»  58  Kan.  817,  51  Pac.  284. 

HS  Missouri,  K.  &  B.  Ry.  Co.  v.  Holschlag,  144  Mo.  253,  45  S.  W. 
1101,  66  Am.  St.  Rep.  417. 
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•  « 

Judicial  Practice 

When  free  from  the  influence  of  any  constitutional  or 
statutory  requirement,  directory  or  otherwise,  it  is  the 
usual  practice  of  appellate  courts  to  prepare  written  opin- 
ions,  setting  forth  more  or  less  fully  the  reasons  which  have 
led  them  to  render  the  particular  judgment.  It  is  said 
that  every  court  has  the  right  to  give  reasons  for  its  official 
action,  and  that  it  is  a  cardinal  principle  of  Anglo-Saxon 
jurisprudence  that  a  court  shall  assign  the  reasons  for  the 
decisions  which  it  renders.^^^  But  this  need  not  be  done, 
and  is  generally  omitted,  where  no  useful  purpose  would 
be  served  by  the  filing  of  an  opinion.  ThuS)  where  the  rec- 
ord  in  a  case  presents  no  proposition  of  law  which  has  not 
been  settled  by  repeated  decisions,  it  is  the  practice  of 
many  appellate  courts  to  affirm  the  judgment  of  the  court 
below  without  an  opinion.^^*  So  where  the  only  question 
in  the  case  is  one  depending  wholly  on  the  weight  of  the 
evidence,  it  is  not  always  considered  necjessary  for  the  opin- 
ion to  set  forth  the  facts  in  füll,  but  only  to  announce  the 
conclusion  of  the  court  on  the  evidence.^ ^' 

Decision  Without  Opinion  as  Precedent 

As  we  have  pointed  out  on  an  earlier  page,***  it  is  the 
decision  and  not  the  opinion  that  makes  the  precedent. 
If  no  opinion  is  filed,  still  the  judgment  in  the  case  is  a 
precedent  for  the  rendition  of  a  like  judgment  in  similar 
cases.  Aside  from  questions  depending  solely  on  the  weight 
of  evidence,  no  decision  is  ever  rendered  by  an  appellate 
court  except  in  pursuance  of  some  rule  or  principle  of  law. 
This  rule  or  principle  may  be  set  forth  at  length  in  a  writ- 
ten opinion,  or  it  may  be  tacitly  implied  therein  or  assumed, 
or  again,  it  may  be  the  rule  or  principle  applied  to  the  case 
by  the  court  of  first  instance  and  which  is  simply  approved 
or  adopted  by  the  reviewing  court.  In  the  latter  case,  the 
judgment  below  is  afiirmed,  and  if  the  order  of  affirmance 
is  not  accompanied  by  a  written  opinion,  it  amounts  to  an 

113  Ay res  v.  United  States,  44  GL  Gl.  48. 
11*  Stevens  v.  State,  56  Neb.  556,  76  N.  W.  1055. 
HS  Harren  t.  BeaU,  17  WaU.  590,  21  L.  Ed.  692. 
11«  See  supra,  p.  38. 


S8  12-14)  OFIMIONB  AND  STLLABI  57 

authoritative  dcclaration  by  the  appellate  court  that  the 
disposition  made  of  the  case  in  the  court  below  was  legally 
coirect,  which  is  tantamount  to  saying  that  all  cases  pre- 
senting  the  same  questions  of  law,  arising  out  of  facts  sub- 
stantially  idcntical,  should  for  the  future  be  decided  in  the 
same  way.  But  a  decision  of  this  kind,  as  a  precedent,  must 
be  very  carefully  restricted  to  the  exact  particulars  of  the 
case  in  which  it  is  given.  A  high  federal  court  has  declared 
that  a  per  curiam  affirmance  of  a  decree  on  appeal,  reciting 
that  "we  find  no  error  in  the  disposition  of  this  case  in  the 
Circuit  court,  and  the  judgment  is  therefore  affirmed,"  means 
only  that  the  decree  on  the  facts  proved  ^n  the  record  is 
correct,  and  nothing  eise  is  affirmed.^^^ 

Written  Opinion  as  Evidcnce  of  Decision 

It  cannot  be  too  strongly  insisted  upon  that  the  distinc- 
tion  between  the  decision  in  a  case  and  the  opinion  of  the 
court  is  of  the  utmost  importance.  A  decision  is  a  judg- 
ment or  decree  pronounced  by  a  court  in  settlement  of  a 
controversy  submitted  to  it,  while  the  opinion  is  a  State- 
ment put  forth  by  the  court  in  which  its  decision  is  an- 
nounced,  and  generally,  but  not  always,  containing  a  more 
or  less  elaborate  exposition  of  the  legal  reasons  on  which 
the  conclusion  of  the  court  is  based.*^*  As  expressed  by 
a  leamed  court,  an  opinion  filed  by  a  court  on  the  decision 
of  any  question  pending  before  it  is  not  a  judgment,  and 
becomes  no  part  of  the  record,  but  is  merely  a  Statement  or 
discussion  of  the  grounds  or  principles  on  which  its  judg- 
ment is  based.^^*    The  opinion,  therefore,  is  of  value  and 

117  Jobn  Deere  Plow  Co.  v.  Anderson,  174  Fed.  815,  98  C.  0.  A. 
523. 

11*  See,  fnrther,  as  to  this  distinctlon,  Houston  v.  WUliams,  13 
CaL  27,  73  Am.  Dec.  565;  Graig  v.  Bennett,  158  Ind.  9,  62  N.  E. 
273;  Coffey  t.  Gamble,  117  Iowa,  545,  91  N.  W.  813;  Adams  v. 
Yazoo  Sc  'M.  V.  R.  Co.,  77  Miss.  194,  24  South.  317,  60  L.  R.  A. 
33;  Board  of  Education  of  City  of  Emporia  v.  State,  7  Kan.  App. 
e20,  52  Pac.  466. 

ii»Gage  T.  Busse,  7  111.  App.  433.  For  the  doctrlne  In  Nebraska 
conceming  the  opinions  of  the  Supreme  Court  Commissioners,  and 
the  value  and  authority  as  precedents  of  those  designated  as  "un- 
<^cüir'  or  "offlcial,"  as  the  case  may  be,  see  Flint  v.  Chaloupka,  72 
Neb.  34,  99  N.  W.  825,  117  Am.  St.  Rep.  771;    Lancaster  County 
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importance  only  as  considered  in  connection  with  the  de- 
cision.  If  there  was  no  decision,  an  opinion  would  be  extra- 
judicial  and  no  authority.  Thus,  the  opinion  of  a  judge  on 
the  issues  of  fact  in  a  trial  before  him  which  did  not  result 
in  a  judgment  is  not  admissible  in  evidence  on  a  second 
trial  before  another  judge.^*®  So  again,  though  the  opinion 
is  evidence  of  the  decision,  yet  the  several  judges  of  the 
court  other  than  the  writer  of  the  opinion  are  responsible 
only  for  the  final  result,  that  is,  the  decision,  not  for  every- 
thing  that  may  be  contained  in  the  opinion.^*^  Again,  the 
opinion  is  not  necessarily  coextensive  with  the  decision. 
The  decision  may  be  correctly  founded  upon  a  considera- 
tion  of  every  pertinent  fact  in  the  case  and  the  correct  ap- 
plication  of  sound  legal  principles,  but  this  may  not  appear 
fully  in  the  opinion.  According  to  the  court  in  California, 
it  is  to  be  presumed  that  all  the  facts  in  a  record,  bearing 
on  the  points  decided,  have  received  due  consideration  by 
the  supreme  court,  whether  all  of  those  facts,  or  part  of 
them,  or  none  at  all,  are  mentioned  in  the  opinion.^**  So 
it  has  been  pointed  out  by  the  court  of  last  resort  in  an- 
other State  that  an  Omission  in  an  opinion  filed  by  it  does 
not  operate  as  a  limitation  upon  the  scope  of  its  decree, 
where  that  was  subsequent  in  point  of  time,  and  might  em- 
brace  matters  not  discussed  in  the  opinion,  the  decree  being 
Controlling.^** 

Syllabi 

A  syllabus  is  a  headnote  or  memorandum  prefixed  to  the 
report  of  an  adjudged  case,  containing  an  epitome  or  brief 
Statement  of  the  rulings  of  the  court  upon  the  point  or 
points  decided  in  the  case.  Formerly,  these  were  often  cast 
in  the  form  of  a  purely  abstract  rule  of  law.  But  the  mod- 
ern and  much  more  satisfactory  practice  is  to  include  in 

V.  McDonald,  73  Neb.  453,  103  N.  W.  78;  Hoagland  v.  Stewart,  71 
Neb.  102,  100  N.  W.  133 ;  WUUams  v.  MUes,  68  Neb.  463,  96  N.  W. 
151,  62  L.  R.  A.  383,  110  Am.  St.  Rep.  431. 

120  Eckerson  v.  Archer,  10  App.  Dlv.  344,  41  N.  Y.  Supp.  802. 

121  State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  260,  51  N.  E. 
357,  43  L.  R.  A.  418. 

122  Mulford  V.  EstudlUo,  32  Cal.  131. 

128  Richardson  y.  Marshall  County,  100  Tenn.  346,  45  S.  W.  440. 
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the  syllabus  a  very  Condensed  Statement  of  the  essential 
and  determinative  facts  in  the  case,  so  as  to  show  precisely 
the  question  of  law  which  arose  and  the  manner  of  its  de- 
termination  by  the  court.  The  syllabus  is  no  part  of  the 
decision,  and  is  not  to  be  taken  as  an  expression  of  the  law 
of  the  case  except  in  so  far  as  it  corresponds  with  the  actual 
judgment  of  the  court  upon  the  facts  in  the  case."*  In  oth- 
er  words,  it  cannot  either  enlarge  or  contract  the  scope  of 
the  decision  or  the  authority  of  the  case  as  a  precedent. 
This  would  be  too  obvious  to  deserve  remark,  were  it  not 
for  the  fact  that,  in  some  of  the  states,  the  syllabi  to  the 
decisions  of  the  courts  of  last  resort  are  prepared  by  the 
judges  who  write  the  opinions.  Statutes  imposing  this 
duty  upon  the  judges  of  the  highest  courts  bave  been  re- 
sisted  and  condemned  as  unconstitutional  in  some  states.^** 
But  in  others,  either  from  preference  or  by  acquiescence  in 
the  will  of  the  legislature,  the  task  is  habitually  performed 
by  the  judges,  and  these  official  syllabi  must  be  considered 
as  a  part  of  the  opinion,  at  least  in  so  far  as  they  serve 
either  to  summarize  or  to  explain  it.  But  just  as  the  opin- 
ion  in  a  case  does  not  control  the  decision,  but  vice  versa, 
so  also  an  official  syllabus  does  not  control  the  opinion,  but 
is  to  be  read  in  connection  with  it,  and  is  authoritative  only 
in  so  far  as  it  correctly  summarizes  the  actual  decision  of 
the  court.  Thus,  a  clause  in  an  official  syllabus  not  corre- 
sponding  to  anything  contained  in  the  opinion,  but  evident- 
ly  injected  into  the  syllabus  by  inadvertence,  is  to  be  treated 
as  obiter  dictum.^^*  The  Supreme  Court  of  West  Virginia 
has  been  at  pains  to  explain  its  practice  in  this  regard  and 
the  use  and  authority  of  its  syllabi,  particularly  for  the 

124  Denbam  t.  Holeman,  26  6a.  182,  71  Am.  Dec.  IdS. 

12»  Ex  parte  Griffiths,  118  Ind.  83,  20  N.  E.  518,  3  L.  R.  A.  398, 
10  Am.  St.  Rep.  107;  In  re  Headnotes,  43  Mich.  641,  8  N.  W.  552. 
In  West  Virginia,  in  cases  in  which  only  questlons  of  fact  de- 
pendent  on  evidence  are  involved,  no  syllabus  of  law  Is  necessary 
or  made  by  the  court  Feamster  y.  Feamster,  51  W.  Va.  506,  41 
S.  B.  910;  Koonce  v.  Doolittle,  48  W.  Va.  592,  37  S.  B.  644. 

IS«  Wilson  ▼.  Ulysses  Township,  72  Neb.  807,  101  N.  W.  986.  This 
is  here  stated  as  a  goieral  rule.  There  may  be  some  local  varia- 
tions  in  the  theory  or  practice  of  the  courts. 
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guidance  of  the  inferior  courts,  as  follows:  The  syllabus 
is  never  made  up  of  findings  of  facts,  but  is  limited  to 
points  of  law  determined.  Sometimes  the  findings  of  facts 
are  referred  to  for  the  purpose  of  explaining  the  point  of 
law  adjudicated,  and  only  for  such  purpose.  The  opinion, 
and  not  the  syllabus,  shows  the  findings  of  fact  necessary 
to  the  adjudication,  for  the  information  of  the  circuit  court; 
and  this  court  only  makes  the  more  important  points  of  law 
a  part  of  the  syllabus  for  the  general  information  of  the 
legal  profession  and  the  public,  and  not  for  the  government 
of  the  circuit  court  in  the  further  progress  of  the  case.  The 
opinion  furnishes  it  the  rule  for  its  further  action.  If  that 
be  doubtful,  and  the  syllabus  does  not  clear  away  the  doubt, 
the  judge  below  is  justified  in  independent  action;  other- 
wise,  it  must  be  obeyed.*^^ 


IDENTITY  OR  PARALLELISM  OP  PACTS;  DISTIN- 

GUISHING  CASES 

15.  In  Order  that  the  decision  in  one  case  should  be  a  prec» 
edent  for  the  decision  of  another  case,  it  is  not 
necessary  that  the  facts  in  the  two  cases  should  be 
absolutely  identical ;  it  is  sufiicient  if  they  are  sub- 
stantially  the  same,  without  material  difference. 
But  there  is  a  material  di£Ference,  derogating  fröm 
the  authority  of  the  former  case  as  a  precedent,  if 
that  case  contained  facts  or  circumstances,  essen- 
tially  a  part  of  the  issue  and  directly  influencing  the 
judgment,  which  are  not  present  in  the  second 
case,  or  if  the  second  case  contains  facts  or  circum- 
stances,  likewise  essential  to  be  considered  in  its 
determination,  which  were  not  present  in  the  first 
case,  but  which,  if  present,  would  have  modified  or 
changed  the  judgment  therein. 

IST  Eoonce  v.  Doolittle,  48  W.  Ya.  5d2,  37  S.  E.  644.  Compare 
Eyans  v.  Moore,  28  Ohio  Gir.  Ct.  R.  1,  as  to  the  attitude  of  a 
subordinate  court  towards  the  authority  of  a  decision  of  the  court 
of  review  in  which  no  syllabus  was  prepared. 
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Two  cases  or  decisions  which  are  alike  in  all  material  re- 
spects,  and  precisely  similar  in  all  the  circumstances  affect- 
ing  their  determination,  are  said  to  be  or  to  nin  "on  all 
fours"  with  each  other,  or,  in  the  more  ancient  language  of 
the  law,  the  one  is  said  to  "run  upon  four  feet"  with  the 
other.  A  previous  decision  on  all  fours  with  the  case  to  be 
tried  or  argued  is  of  course  a  precedent  which  is  directly  ap- 
plicable, though  it  does  not  foUow  that  it  is  intrinsically 
entitled  to  as  much  weight  or  authority  as  another  decision 
which,  without  presenting  such  a  striking  similarity  of  facts, 
yet  rests  upon  the  same  rule  or  principle  of  law,  and  is 
perhaps  much  better  supported  by  sound  legal  reason  and 
the  weight  of  authority. 

But  in  Order  that  the  decision  in  one  case  should  be  avail- 
able  as  a  precedent  for  the  decision  of  another  case,  it  is 
not  necessary  that  the  circumstances  of  the  two  cases 
should  be  absolutely  identical.  Indeed,  this  very  seldom 
occurs  in  practice.  Each  case  actually  in  the  courts  in- 
volves  numerous  facts  or  circumstances  which  may  never 
be  present  in  any  other.  But  many  of  them  may  be  imma- 
terial  to  the  rule  of  law  announced  in  the  case  and  which 
govemed  its  decision.  If  the  point  of  difference  between 
the  two  cases  is  such  that  its  presence  or  absence  could 
make  no  difference  in  the  determination  of  the  rule  of  law 
by  which  the  case  is  to  be  governed,  it  is  immaterial,  and 
will  not  affect  the  authority  of  the  former  case  as  a  prece- 
dent in  the  latter.  But  if  there  be  a  fact  or  circumstance  in 
the  former  case  which  is  not  present  in  the  latter  case,  and 
which  is  of  such  a  nature  that  the  former  case  could  not 
have  been  ruled  as  it  was  had  that  fact  or  circumstance  been 
absent,  or,  conversely,  if  the  second  case  is  of  wider  scope 
than  the  first  and  contains  a  fact  or  circumstance,  of  such 
a  nature  as  to  have  a  material  bearing  upon  its  determina- 
tion, which  was  not  present  in  the  first  case,  then  the  earlier 
case  is  not  an  authority  for  the  decision  of  the  later.*** 
The  ascertainment  of  such  material  points  of  difference,  and 
the  indication  of  their  influence  upon  the  decision  to  be  ren- 

ist  See  Lyons  ▼.  Woods,  S  N.  M.  827,  21  Pac.  346;    O'Brleo  ▼. 
City  of  Nevr  York*  67  BUsc.  Rep.  039,  106  N.  Y.  Supp.  611. 
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dered,  is  known  as  "distinguishing"  cases.  VVe-  may  illus- 
trate  this  process  by  a  ancient  but  instructive  case,  in  which 
the  action  was  for  damages  for  killing  the  plaintiff's  dog, 
which  was  chasing  a  hare  in  the  defendant's  close.  The 
cases  cited  to  the  court  were  also  actions  of  trespass  for 
killing  trespassing  dogs,  but  in  one  the  animal  was  chasing 
a  cony  in  a  warren,  and  in  the  other  a  deer  in  a  park.  On 
the  argumcnt  of  the  case  it  was  remarked  from  the  bench : 
"To  make  these  cases  bear  upon  the  present,  you  must  as- 
similate  the  hare  to  rabbits  in  a  warren  or  deer  in  a  park, 
which  are  the  subjects  of  property,"  while,  at  that  time  at 
least,  a  hare  running  at  large  was  not.*^*  This  was  there- 
fore  the  distinguishing  feature  of  the  earlier  cases  which 
was  absent  from  the  later  case.  To  take  a  more  modern 
illustration,  a  decision  that  banks  which  accept  the  provi- 
sions  of  a  certain  tax  law  thereby  ac.quire  an  irrevocable 
right  to  exemption  from  all  other  forms  of  taxation  than 
that  provided  in  the  act,  is  not  a  conclusive  authority  for 
the  proposition  that  trust  companies,  having  no  generai 
banking  powers,  acquire  a  similar  exemption  by  a  like  ac- 
ceptance.^'® 

The  process  of  distinguishing  cases  is  a  legitimate  and 
even  a  necessary  part  of  the  right  application  of  the  doc- 
trine  of  precedents.  It  is  only  by  this  means  that  the  value 
and  importance  of  earlier  decisions  can  be  exactly  appraised 
and  certainty  and  precision  be  given  to  the  principles  of  law 
announced  from  the  bench.  But  carried  to  an  extreme,  it 
becomes  a  mere  Splitting  of  hairs.  On  the  part  of  counsel, 
it  is  resorted  to  as  a  means  of  evading  the  effect  of  an  un- 
favorable  precedent  by  fine-drawn  subtilties,  and  courts 
have  been  known  to  resort  to  the  same  process  for  the  pur- 
pose  of  escaping  from  the  control  of  an  earlier  decision 
which  they  regret  but  do  not  venture  directly  to  overrule. 
When  thus  employed,  the  doctrine  is  dangerous  and  even 
harmful.  "The  value  of  judicial  opinions  as  a  Standard  of 
authority/'  says  the  court  in  West  Virginia,  "is  much  en- 

!*•  Vere  v.  Oawdor,  11  East,  568.    See  2  BL  Gomm.  392. 
ISO  Fidellty  Trust  &  Safety  Vault  Co.  ▼.  City  of  Louisrille,  174 
ü.  S.  429,  19  Sup.  et  875,  43  L.  Ed.  1034. 
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hanced  by  uniformity  o£  decision,  and  it  is  always  inexpc- 
dient  to  fritter  away  firmly-established  principles  by  subtle 
refinements  and  hypercritical  distinctions."  **^  So  also, 
according  to  the  Supreme  Court  of  Vermont,  "all  courts 
ought  to  fasten  more  upon  the'general  current  of  the  au- 
thorities,  and  the  principle  evolved  from  all  the  cases,  so  to 
speak,  than  upon  the  peculiar  facts  of  any  particular 
case."  ^'^  Finally,  it  is  to  be  observed  that,  when  a  deci- 
sion  is  cited  as  a  precedent  in  another  Jurisdiction,  its  value 
is  to  be  determined  by  reference,  not  only  to  the  identity  of 
the  facts  with  those  in  question,  but  also  to  identity  of  the 
principle  upon  which  the  decision  is  based  with  the  perti- 
nent  rules  established  in  the  Jurisdiction  in  which  the  con- 
troversy  is  pending.^'* 

ARGUING  FROM  ANALGGY;    CGMBINING  CASES 

16.  In  the  absence  of  any  direct  precedent,  it  is  proper  to 

argue  from  analogy,  and  to  apply  to  the  Solution  of 
tfae  case  at  bar  principles  of  law  extracted  from 
analogous»  but  not  identical,  cases,  and  which  nat- 
urally  and  logically  lead  up  to  a  given  conclusion. 

17.  But  analogical  reasoning  has  not  the  force  of  deduction; 

and  great  care  must  be  exercised  that  the  analogy 
sfaall  be  dose  and  perf ect  and  that  it  shall  not  be 
destroyed  by  the  Intervention  of  modif3ring  circum- 
stances  bringing  the  case  under  a  different  rule  or 
principle  of  law. 

18*  By  combining  various  decisions,  all  dealing  with  the 
same  general  topic,  tfaough  with  dissimilar  aspects 
of  it,  and  by  a  process  of  generalization  from  them, 
a  general  rule  or  principle  may  be  established 
which  is  broader  than  the  doctrine  of  any  one  of 
the  cases  taken  by  itself,  and  broad  enough  to  in- 
dude  a  novel  case  to  which  it  is  to  be  applied. 

1«!  PhUlips  T.  Caty  of  Huntington,  35  W.  Va.  406,  14  S.  E.  17. 
18«  Claflln  ▼.  WUcox,  18  Vt.  610. 

xss  Anderson  ▼.  Pittsburg  Ck)al  Ck>.,  108  Mlnn.  455,  122  N.  W.  794, 
26  li.  B.  A.  (N.  S.)  624. 
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Decision  Upon  Analogy 

The  argument  from  analogy  makes  a  precedent  of  a  for- 
mer decision  where  the  facts  were  not  identical  with  those 
involved  in  the  case  at  bar,  and  yet  legally  Hke  thcm.  If 
the  circumstances  of  the  former  case  were  materially  dif- 
ferent,  and  yet  the  decision  was  based  on  a  principle  of  law 
which  is  equally  applicable  to  the  case  at  bar,  because 
evolved  from  or  supported  by  legal  reasons  which  have  as 
much  force  in  the  one  case  as  in  the  other,  then  it  may  con- 
stitute  a  precedent.  ,That  this  course  of  argument  is  proper 
in  the  absence  of  a  direct  precedent  is  attested  by  all  the 
authorities."'*  Thus,  in  one  case  it  was  said :  "No  case  hith- 
erto  has  been  before  this  court  involving  the  precise  ques- 
tion  now  under  consideration,  but  analogous  questions  have 
been  discussed  in  several  cases,  and  principles  applied  to 
them  which  naturally  and  logically  lead  to  the  result  we 
have  reached  in  this  case."  ^*"  In  another:  "We  have 
found  no  case  exactiy  in  point,  but  we  have  found  many 
analogous  cases,  which,  in  principle,  sustain  the  by-law 
before  us."  ^*'  In  another:  "While  I  frankly  admit  that  I 
am  able  to  find  no  case  where  the  above  principles  have 
been  applied  to  circumstances  exactiy  like  those  of  the  case 
at  bar,  yet  I  am  unable  to  distinguish  it  in  principle  from 
those  in  which  it  has  often  been  applied."  ^*^  "We  wish 
to  remark  in  conclusion  that  we  have  found  no  case  which 
is  in  all  respects  exactiy  like  the  present  one,  both  on  the 
facts  and  the  language  of  the  Statute;  but  in  all  the  cases 
without  exception  we  find  announced  certain  principles, 
founded,  as  we  think,  in  reason  and  justice,  which  seem  to 
lead  up  logically  and  irresistibly  to  the  conclusions  at  which 
we  have  arrived."  ^** 

IS«  See,  for  example,  Rennen  y.  BIshop  of  Lincoln,  7  Barn.  &  C. 
113,  168;  Morris  v.  Glarkson,  3  Swanst  561. 

itBLane's  Appeal,  57  Ck>nn.  182,  17  Atl.  926,  4  L.  B.  A.  45,  14 
Am.  St.  Rep.  94. 

it«  Western  Union  TeL  Co.  t.  McGulre»  104  Ind.  130,  2  N.  B.  201« 
54  Am.  Rep.  296. 

IST  State  Y.  Republlcan  Valley  R.  Co.,  17  Neb.  647,  24  N.  W.  829, 
52  Am.  Rep.  424. 

!>•  State  y.  St.  Paul,  M.  &  M.  Ry.  Go^  35  Miun.  131,  28  K.  V^ 
3,  50  Am.  Rep.  313. 
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To  illustrate  the  principle  and  the  process  of  arguing  from 
legal  analogy,  we  may  cite  a  case  in  Massachusetts  where, 
after  shöwing  that  judges  are  not  liable  to  actions  for  dam* 
ages  for  acts  done  by  them  in  their  judicial  capacity,  the 
court  continued:  "A  similar  immunity  extends  to  Jurors. 
The  question  whether  a  like  immunity  extends  to  arbitra- 
tors  seems  never  to  have  arisen  in  this  Commonwealth.  An 
arbitrator  is  a  quasi-judicial  oflScer,  under  our  laws  exercis- 
ing  judicial  functions.  There  is  as  much  reason  for  pro- 
tecting  and  insuring  his  impartiality,  independence,  and 
freedom  from  undue  influence,  as  in  the  case  of  a  judge  or 
Juror.  The  same  considerations  of  public  policy  apply,  and 
WC  are  of  opinion  that  the  same  immunity  extends  to 
him."  *'•  So,  in  a  case  in  a  federal  court,  the  question  was 
whether,  in  a  suit  against  a  coUector  of  customs,  a  mer- 
chant  appraiser  should  be  permitted  to  testify  in  contradic- 
tion  of  the  report  which  he  had  made  to  the  collector.  It 
was  Said :  **We  have  been  referred  to  no  case,  and  are  quite 
confident  that  none  can  be  found,  where  this  precise  ques- 
tion has  been  decided.  The  weight  of  authority  upon  anal- 
ogous  questions,  however,  having  reference  to  Jurors,  ref- 
erees,  arbitrators,  and  commissioners,  sustains  the  position 
hcre  taken.  Every  objection  to  them  [to  their  being  per- 
mitted to  testify]  applies  with  equal  or  greater  force  to  an 
appraiser."  ^**  A  still  more  striking  example  of  the  use 
of  the  argument  from  analogy,  as  well  as  of  its  proper  limi- 
tations,  is  found  in  a  case  in  New  Jersey,  in  which  an  ap- 
plication  was  made  to  compel  the  defendant,  a  stock-yards 
Company,  to  receive  live-stock  carried  over  the  complain- 
ant  railroad  company's  line  and  offered  to  be  delivered  to  it. 
In  the  course  of  the  opinion  by  Vice  Chancellor  Van  Fleet, 
it  was  Said :  "The  defendants'  business  is  of  recent  origin. 
Their  duties  and  liabilities  are  wholly  undefined,  except  as 
they  may  be  deduced  from  the  application  of  well-estab- 
lished  legal  principles  to  other  corporations  in  analogous 
cases.     No  case  was  cited  on  the  argument,  and  none  is 

istHoosac  Tunnel  Dock  &  Elevator  Co.  v.  O^Brlen,  137  Mass. 
424,  50  Am.  Rep.  323. 

14«  Oelberman  v.  Merrltt  (G.  G.)  19  Fed.  408. 

Black  Jud.Pb.- 
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known  to  exist,  in  which  the  duties  of  a  body  corporate 
like  the  dcfendants  have  been  the  subject  of  judicial  con- 
sideration.  The  business  of  the  defendants  has  no  exact 
counterpart  or  model  in  any  of  the  established  Instruments 
of  commerce  or  agencies  used  by  the  public  in  the  trans- 
action  of  business.  It  bears  a  closer  resemblance  to  the 
business  carried  on  by  warehousemen  than  to  any  other 
business  known  to  the  law.  Except  in  the  character  of  the 
property  which  is  the  subject  of  bailment,  the  business  of 
the  defendants  corresponds,  in  many  respects,  with  that  of 
the  warehouseman.  That  is  the  only  business  which  can, 
in  my  judgment,  be  safely  used,  by  way  of  analog}^  for  the 
purpose  of  ascertaining  whether  or  not,  according  to  the 
established  principles  of  general  law,  the  defendants  are 
subject  to  the  duty  which  the  complainants  ask  the  court 
to  compel  them  to  perform.  There  can  be  no  doubt,  I  think, 
that  a  warehouseman  is  not  required,  by  any  general  rule 
of  law,  to  receive  goods  on  storage  against  his  will. 
*  *  *  The  discussion  thus  far  has  demonstrated,  I  think, 
that  even  if  we  were  at  liberty,  in  deciding  a  question  of 
strict  legal  right,  against  a  new  instrument  of  business,  to 
enter  the  field  of  analogy,  and  if  there  was  found  there  a 
somewhat  similar  instrument  to  the  one  in  question  which 
had  been  held  to  be  subject  to  certain  duties,  to  charge  the 
new  instrument  with  the  same  duties,  on  the  ground  of  its 
similarity  to  the  other,  that  no  such  duty  as  that  which 
complainants  claim  could,  by  force  of  any  general  rule  of 
law,  be  held  to  rest  upon  the  defendants.  The  only  other 
means  by  which  the  duty  in  question  could  have  been  created 
is  by  Statute."  "^ 

Caution  in  Use  of  Legal  Analogies 

The  argument  from  analogy  fails  altogether  unless  the 
analogy  is  close,  true,  and  perfect,  or  unless  the  same  rea- 
sons,  of  law  or  logic,  which  support  the  principle  of  law 
applied  in  the  one  case  would  equally  support  it  in  the 
other.    Hence,  as  stated  above,  it  is  necessary  in  using  this 

1*1  Delaware,  Xj.  &  W.  R.  Co.  v.  Central  Stock- Yard  &  Transit 
Co.,  45  N.  J.  Eq.  50,  17  AÜ.  146,  6  L.  R.  A.  855. 
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process  to  exercise  great  care  lest  the  argument  should  be 
destroycd  by  the  intervention  of  material  circumstances, 
modifying  the  casc,  and  bringing  it  under  the  application 
of  a  diffcrent  rule  of  law.  Thus,  in  one  of  the  English  cas- 
es,  Chief  Justice  Best  remarked  that,  in  the  absence  of  any 
direct  precedent  for  the  decision  of  the  point  in  question,  he 
had  endeavored  to  find  other  cases  from  which  he  could 
safely  reason  by  analogy.  But  he  added  this  word  of  cau- 
tion:  "In  all  sciences,  analogical  reasoning  must  be  pur- 
suedwith  great  caution.  Minute  differences  in  the  circum- 
stances of  two  cases  will  prevent  any  argument  from  being 
deduced  from  one  to  the  other."  "* 

Arguing  from  False  Analogy;  Misuse  of  Precedents 

In  cases  of  first  impression,  arising  out  of  new  social, 
commercial,  or  industrial  conditions,  it  is  sometimes  a 
mistake  to  adhere  too  closely  to  the  rulings  made  in  earlier 
cases  which  are  supposed  to  be  more  or  less  analogous  to 
the  one  in  hand.  Such  precedents  may  indeed  serve  to 
point  out  the  broad  general  principles  of  law  in  accordance 
Hith  which  the  new  case  should  be  decided.  But  to  follow 
them  too  implicitly  may  introduce  serious  error  into  the 
law  and  lay  the  foundation  for  future  trouble.  It  should 
not  be  forgotten  that  both  the  strength  and  the  justice  of 
our  case-made  law  depend  very  largely  on  its  constant  and 
ready  adaptation  to  the  changing  needs  and  habits  of  the 
people.  To  carry  forward  the  rules  of  law  which  governed 
the  dealings  of  an  earlier  generation,  and  apply  them,  in  all 
their  strictness  and  without  modification,  to  a  new  world, 
where  multitudinous  business  transactions  are  carried  for- 
ward in  ways  and  by  agencies  before  unknown,  is  to  make 
the  law  reactionary  and  obstructive,  instead  of  progressive. 
Hence  an  earlier  decision  should  not  be  relied  on  and  fol- 
lowed  in  a  novel  case,  merely  on  the  analogy  of  its  cir- 
cumstances to  those  now  involved,  unless  the  analogy  is 

sübstantial,  perfect,  and  complete. 
This  principle  is  illustrated  by  the  conflicting  decisions 

which  were  made  when  the  question  of  the  liability  of  tele- 

i«>  Rennen  ▼.  Blshop  of  Lincoln,  3  Bing.  265. 
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graph  companies  for  negligence  in  ihe  transmission  of  mes- 
sages  or  for  failure  to  delivcr  them  first  began  to  come  be- 
fore  the  courts.  The  Supreme  Court  of  Florida  has  pointed 
out,  in  a  well-considered  opinion  filed  in  1886,  that  the 
courts  of  last  resort  in  seven  states  had  held  that  qnly  nomi- 
nal damages  could  be  recovered,  unless  the  sender  of  the 
telegram  had  informed  the  Operator  of  the  special  circum- 
stances  which  constituted  the  importance  of  the  message 
and  the  need  of  its  correct  and  prompt  transmission.  In 
so  holding,  they  all  followed  the  case  of  Hadley  v.  Baxen- 
dale,  9  Exch.  341,  which  was  an  action  of  damages  against 
a  common  carrier  for  delay  in  the  transportation  of  a  piece 
of  machinery.  "All  the  cases  above  referred  to,"  says  the 
court  in  Florida,  "rely  upon  the  authority  of  this  case  of 
Hadley  v.  Baxendale,  and  are  decided  upon  the  theory  that 
the  principles  of  law  regulating  the  conduct  of  common 
carriers  apply  equally  to  the  transmission  of  messages  by 
the  electric  telegraph  System.  The  business  of  one  is  to 
transport  from  one  locality  to  another  some  tangible  object 
of  weight  and  dimension.  Experience  does.not  suggest,  in 
such  a  transaction,  any  other  liability  than  compensation 
for  its  value  if  lost  or  destroyed  in  the  transportation,  or 
such  damages  for  its  delay  as  the  object  itself  might  sug- 
gest. The  business  of  the  other  is  the  transmission  from 
one  person  to  another,  and  from  one  locality  to  another,  of 
information  or  intelligence, — nothing  in  itself,  but  as  the 
basis  and  groundwork  that  is  to  influence  the  conduct  of 
others,  it  is  in  this  respect  of  the  very  first  importance.  One 
is  limited  to  the  transportation  of  tangible  things;  the  oth- 
er, to  the  transmission  of  the  intangible.  There  is  no  simi- 
larity  in  the  Services  to  be  performed,  in  the  nature  of  the 
things  to  be  transported  or  transmitted,  or  the  purposes  to 
be  effectcd,  and,  as  a  consequence,  none  in  the  measure  of 
damages  for  failure  to  perform  their  respective  agreements. 
*  *  *  The  common  carrier  charges  different  rates  of 
freight  for  different  articles,  according  to  their  bulk  and 
value  and  their  respective  risks  of  transportation,  and  pro- 
vides  different  methods  for  the  transportation  of  each.  It  is 
not  shown  here  that  the  defendant  Company  had  any  scale 
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of  prices  which  were  higher  or  Iower  as  the  importance  of 
the  dispatch  was  great  or  small.  It  cannot  be  said  then, 
that  for  this  reason  the  Operator  should  be  informed  of  its 
importance,  when  it  made  no  difference  in  the  Charge  for 
transmission.  It  is  not  shown  that  if  its  importance  had 
been  disclosed  to  the  Operator,  he  was  required,  by  the 
rules  of  the  Company,  to  ^end  the  message  out  of  the  order 
in  which  it  came  to  the  office  with  refcrence  to  other  mes- 
sages  awaiting  transmission ;  that  he  was  to  use  any  extra 
degree  of  skill,  and  diflFerent  method  or  agcncy  for  sending 
it,  from  the  time,  the  skill  used,  the  agencies  employed,  or 
the  compensation  demanded,  for  sending  an  unimportant 
dispatch,  or  that  it  would  aid  the  Operator  in  its  transmis- 
sion. *  *  *  The  System  of  telegraphy  *  *  *  hav- 
ing  for  its  mission  the  almost  instantaneous  communication 
of  ideas  between  persons  widely  separated  as  to  distance, 
unlike  any  industry  or  entcrprise  that  had  ever  been  in  use 
before,  may  justly  be  considered  and  treated  as  Standing 
alone,  a  System  unto  itself.  ♦  *  ♦  Any  attempt  to  apply 
to  such  a  novel  System  legal  principles  adapted  to  pursuits 
and  occupations  which  are  dissimilar  in  their  nature,  and 
designed  for  the  accomplishment  of  different  purposes,  must 
naturally  result  in  failure  and  confusion.  A  recognition  by 
the  Courts  of  this  truth,  and  an  application  from  time  to 
time,  to  its  conduct,  of  such  rules  and  regulations  as  com- 
mon sense  may  suggest  as  fitted  to  its  peculiar  nature  and 
purposes,  without  reference  to  Systems  that  are  not  similar, 
and  principles  that  are  not  analogous,  is  the  only  method  of 
preserving  the  law  regulating  its  Operation  from  contradic- 
tions  and  perplexities.  Similar  difficulties  have  previousl)-- 
arisen  in  other  branches  of  the  law,  when  from  their  novel- 
ty,  and  a  failure  of  applicable  precedents,  the  courts,  prob- 
ably  from  fear  of  the  hazard  of  framing  new  rules,  or  misled 
by  a  seeming  analogy,  have  attempted  to  apply  to  such  le- 
gal novelties  long-used  principles  of  law,  and  to  analogize 
the  new  to  some  old  System  with  which  they  were  famil- 
iär." "•    Another  instance  of  the  effect  of  reasoning  from 

1*»  Western  Union  Tel.  Co.  v.  Hyer  Broa.,  22  Fla.  637,  1  South. 
129, 1  Am.  St  Rep.  222.    But  note  that  a  stipulation  by  a  telegrapl^ 
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a  falsc  analogy  is  pointed  out  by  the  Supreme  Court  of 
Pennsylvania,  in  a  case  in  which  the  question  was  as  to 
the  apportionment  of  interest  on  municipal  and  Corporation 
bonds  between  a  remainder-man  and  the  representatives  of 
the  life  tenant.  The  court  was  strongly  pressed  with  the 
authority  of  a  previous  decision  in  w^hich  the  English  rule 
was  applied  to  American  securities  of  the  kind  mentioned. 
But  the  court  denied  the  applicability  of  this  rule,  and 
pointed  out  that  there  was  no  true  analogy  between  the 
funded  public  debt  of  Great  Britain  and  the  bonds  of  Ameri- 
can cities  or  public-service  corporations,  inasmuch  as  the 
reason  which  forbids  the  apportionment  of  interest  in  the 
one  case  (that  the  interest  does  not  accrue  from  day  to  day) 
has  no  existence  in  the  other.  Speaking  of  the  decision 
criticised,  it  was  said:  "The  decision  of  so  eminent  a  Jurist 
as  Judge  King  is  entitled  to  much  respect,  but  it  is  not  au- 
thority beyond  its  reason.  It  is  manifest  from  a  careful 
study  of  Judge  King*s  opinion  that  he  did  not  consider,  and 
probably  entirely  overlooked,  the  peculiar  character  of  the 
English  consols  and  their  marked  difference  from  the  pub- 
lic debt  of  this  country."  ^** 

Combining  Cases;   Generalization  of  Rules 

It  frequently  happens  that  a  case  may  be  decided  strictly 
on  precedent,  although  no  earlier  case  can  be  found  which 
is  on  all  fours  with  it  or  even  a  direct  precedent  for  it.  For 
several  cases,  all  dealing  with  the  same  general  topic,  al- 
though with  dissimilar  aspects  of  it,  may,  by  their  combina- 
tion,  establish  a  general  rule  which  is  broader  than  the  doc- 
trine  of  any  one  of  the  cases  taken  by  itself,  and  broad 
enough  to  include  the,  novel  case  to  which  it  is  to  be  ap- 
plied.**'   Let  it  be  supposed,  for  example,  that  it  has  been 

Company,  incorporated  Into  its  blank  forms  for  messagee,  excusing 
it  from  all  liability  for  mistakes  in  the  transmission  of  messages, 
unless  they  are  repeated,  is  reasonable  and  valid.  Lasslter  y.  West- 
ern Union  Tel.  Co.,  89  N.  C.  334. 

i44Wilson*8  Appeal,  108  Pa.  344,  56  Am.  Rep.  214. 

1  «5  As  an  example  of  tbe  process  of  combining  cases  and  obtalnlng 
from  tbem,  by  a  process  of  general Iziition,  a  doctrine  wider  tban 
tbe  facts  of  any  one  case,  see  tbe  following  remarks  of  tbe  Mas- 
ter of  tbe  Rolls  (Brett)  In.Heaven  v.  Pender,  49  Law  T.  N.  S.  357: 
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decided  that  an  inscription  painted  on  glass  is  admissible 

as  documentary  evidence  in  a  proper  case,  notwithstanding 

the  nature  of  the  substance  and  the  method  of  putting  the 

writing  upon  it.     Suppose  further  that  a  second  casc  has 

made  a  similar  decision  with  regard  to  an  inscription  cut 

into  wood,  and  that  a  third  case  has  laid  down  the  same 

nilc  with  reference  to  an  inscription  carved  on  stone.    A 

case  now  arises  in  which  the  question  is  as  to  the  admissi- 

bility  of  an  inscription  engraved  on  a  gern  or  a  ring.    No 

one  of  the  three  previous  cases  is  identical  with  it.     Yet 

those  cases,  taken  together,  may  be  considcred  as  having 

settled  the  general  rule  that  neither  the  substance  on  which 

a  document  is  inscribed  nor  the  manner  of  the  inscription  is 

material,  so  long  as  it  is  legible  and  sufHciently  enduring 

in  character.    And  this  general  rule  is  broad  enough  to  in- 

clude  the  case  on  trial  and  to  furnish  a  principle  for  its 

decision."'     But  this  process  of  generalization,  to  produce 

right  results,  must  be  careful  and  exact.     "The  nature  of 

the  process  of  reasoning  which  has  to  be  performed  in  order 

to  extract  a  rule  of  law  from  a  number  of  decided  cases  by 

'The  logic  of  InductiTe  reasoning  reqalres  tbat,  where  two  major 
propositions  lead  to  ezactly  slmllar  minor  premlsee,  there  must  be 
a  more  remote  and  larger  premise  which  embraces  both  of  the 
major  propositlons.  That,  in  the  present  consideratlon,  is,  as  It 
seems  to  me,  the  same  proposltion  which  will  cover  the  similar 
legal  liablllty  inferred  In  cases  of  colllslon  and  of  carriage.  The 
proposltion  which  these  recognlased  cases  suggest,  and  which  is 
therefore  to  be  deduced  from  them,  is  that  wheneyer  one  person 
]»  by  circumstances  placed  in  such  a  positlon  with  regard  to  another 
that  every  one  of  ordlnary  sense  who  dld  thlnk  would  at  once  rec- 
ognlze  that  If  he  dld  not  use  ordlnary  care  and  sklU  in  bis  own 
conduct  with  regard  to  those  circumstances,  he  would  cause  danger 
of  injary  to  the  person  or  property  of  the  other,  a  duty  arises  to 
use  ordlnary  care  and  skUl  to  avoid  such  danger.  Wlthout  dlsplaclng 
the  other  propositlons,  to  which  alluslon  has  been  made  as  ap- 
plicable to  the  partlcular  circumstances  in  respect  of  which  they 
haye  been  «lunciated,  this  proposltion  includes,  I  thlnk,  all  the 
recognlzed  cases  of  liablllty.  It  is  the  only  proposltion  which  covers 
them  all.  It  may  therefore  safely  be  afflrmed  to  be  a  true  proposl- 
tion, unless  some  obyious  case  can  be  stated  in  which  the  liablllty 
mast  be  admitted  to  exlst,  and  which  yet  is  not  wlthln  this  prop- 
osltion. There  Is  no  such  case.'* 
!«•  See  1  Wharton,  Evidence,  §§  219,  220,  |314. 
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elimination  of  all  the  qualifying  circumstances,  is  a  very 
peculiar  and  difficult  one.  The  opinion  of  the  judge,  apart 
from  the  decision,  though  not  exactly  disregarded,  is  con- 
sidered  as  extra-judicial,  and  its  authority  may  be  got  rid 
of  by  any  Suggestion  which  can  separate  it  from  the  actual 
result.  Unless,  therefore,  a  proposition  of  law  is  absolute- 
ly  necessary  to  a  decision,  however  emphatically  it  may 
have  been  stated,  it  passes  from  the  province  of  'auctoritäs' 
into  that  of  mere  'literatura.'  Curiously  enough,  it  is  not 
the  opinion  of  the  judge»  but  the  result  to  the  suitor,  which 
makes  the  law."  **' 


LEGISLATIVE  AND  EXECUTIVE  CONSTRUC- 
TIONS  AND  DECISIONS  OF  SPECIAL  TRIBU- 
NALS AND  QUASI-JUDICIAL  BODIES 

19.  A  legislative  construction  of  a  Constitution,  Statute»  or 

treaty»  while  it  cannot  control  the  judgment  of  the 
Courts  and  is  not  a  direct  precedent»  is  entitled  to 
great  weight  and  consideration  in  doubtf ul  cases ; 
and  the  same  is  true  of  a  practical  construction  put 
upon  the  laws  by  the  executive  or  administrative 
officers  who  are  charged  with  their  enforcement. 

20.  Decisions  of  special  tribunals  and  quasi-judicial  bodies» 
^        such  as  the  United  States  land  ofiice,   and  the 

coiuts  or  judicatories  of  religious  societies»_while 
devoid  of  imperative  force  as  precedents  in  the 
civil  Courts,  are  received  with  much  respect  and  al- 
lowed  strong  influence,  as  emanating  from  persons 
peculiarly  well  qualified  to  decide  correctly  upon 
matters  within  their  special  Jurisdiction. 

Political  Questions 

Questions  which  are  of  a  purely  political  nature  are  not 
the  subject  of  judicial  cog^izance;  courts  will  leave  the 
determination  of  them  to  the  executive  and  legislative  de- 

i«T  Marfcby,  Elements  of  Law,  p.  63. 
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partments  of  the  govemment;  and  in  so  far  as  a  question 
of  this  kind  may  be  necessarily  involved  in  a  case  before 
a  court,  if  it  has  been  settled  by  the  action  of  the  political 
departments  of  the  govemment,  the  judiciary  will  accept 
and  foUow  their  conclusions  without  question,  not,  indeed, 
because  such  a  determination  is  a  precedent  in  any  proper 
sense  of  the  word,  but  because  it  does  not  belong  to  the 
Courts  to  re-examine  it.*** 

Legidative  and  Executive  Constructions 

A  construction  put  upon  a  Statute  by  the  legislature  it- 
self,  by  a  subsequent  act  or  resolution,  is  not  "authentic," 
in  the  sense  of  the  civil  law,  so  as  to  impose  upon  the  courts 
an  absolute  duty  to  accept  and  foUow  it.  Neither  is  it  a 
precedent,  in  the  proper  sense  of  the  term,  as  the  legisla- 
ture is  not  a  judicial  body.  But  yet  in  a  case  of  substantial 
doubt  or  real  ambiguity  as  to  the  meaning  of  the  law, 
such  a  construction  will  be  entitled  to  serious  consider- 
ation  and  to  a  legitimate  influence  over  the  mind  of  the 
court,  and  should  not  be  departed  from  unless  clearly 
wrong."« 

On  a  similar  principle,  where  one  of  the  great  depart- 
ments of  the  executive  branch  of  govemment,  or  its  head^ 
or  a  Chief  officer  of  State,  or  generally  any  executive 
or  administrative  officer  of  high  and  responsible  rank,  has 
placed  a  practical  construction  upon  a  Statute  or  treaty 
for  the  purpose  of  its  practical  administration,  this  is  to 
bc  rcgarded  as  strong  evidence  of  the  true  meaning  of  the 
W,  and  the  courts  will  not  interpret  the  law  differently 


i^iMarbnry  v.  Madison,  1  Cranch,  137,  170,  2  L.  Ed.  60;  Georgia 
V-  Stanton,  6  Wall.  50,  18  L.  Ed.  721 ;  United  SUtes  y.  Anderson, 
^WalL  56,  19  li.  Ed.  615:  In  re  Grossmeyer.  4  Ct.  Cl.  1;  United 
States  V.  Holt  (C.  C.)  168  Fed.  141 ;  Parker  v.  State  ex  rel.  Powell, 
133  Ind.  178,  32  N.  E.  836,  18  L.  R.  A.  567;  Black,  Const  Law  (3d 
«4)100. 

^*' Black,  Interp.  Laws  (2d  Ed.)  p.  306,  where  tbe  cases  are  col- 
lected.  And  see  Hedgecock  y.  DaTls,  64  N.  C.  650;  Boss  y.  Board  of 
^QP'rs  of  Ontagamle  Connty,  12  Wls.  26;  Com.  y.  Miller,  5  Dana 
^y-)  320;  Philadelphia  &  B.  R.  Co.  y.  Catawissa  R.  Co.,  53  Pa. 
20.60. 
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unfess  thcre  are  weighty  reasons  for  so  doing.^**  Yet 
such  a  practica!  construction  is  not  a  judicial  determina- 
tion,  and  it  does  not  make  a  precedent,  or  in  any  way 
preclude  the  independent  judgment  of  the  courts.  Hence 
no  executive  or  administrative  interpretation  of  the  law  can 
be  allowed  to  defeat  its  piain  meaning  and  purpose  as  the 
courts  understand  them;  and  if  such  an  interpretation 
is  plainly  erroneous,  it  is  the  duty  of  the  courts  to  dis- 
regard  it.**** 

Decisions  of  General  Land  Office 

The  rulings  and  decisions  of  the  land  department  of  the 
United  States  government  (including  in  that  term  the  sec- 
retary  of  the  interior,  the  commissioner  of  the  land  office, 
and  the  registers  and  receivers),  upon  questions  of  fact  pre- 
sented  for  their  determination,  in  cases  within  their  Juris- 
diction in  the  official  business  of  the  land  office,  and  in  the 
absence  of  fraud  or  misrepresentation,  are  final  and  con- 
clusive,  and  cahnot  be  reviewed  or  re-examined  by  the 
courts.^*^  But  their  decisions  upon  questions  of  law, 
or  upon  the  construction  and  application  of  the  land  laws 
of  the  United  States,  are  not  binding  upon  the  courts, 
in  the  character  of  precedents,  when  similar  questions 
arise  in  the  course  of  litigation,  although  it  is  entirely 
proper  that  they  should  be  referred  to,  and  that  they  should 
be  treated  with  great  deference,  as  being  expert  opinions 
upon  a  peculiar  and  highly  specialized  system  of  legisla- 
tion,***  especially  when  the  question  in  hand  is  new  and 

i»o  Stuart  V.  Lalrd,  1  Cranch.  299,  2  L.  Kd.  115;  United  Stetes  v. 
GUmore.  8  WaU.  330,  19  L.  Bd.  396;  Brown  v.  United  States,  113 
U.  S.  568,  5  Sup.  Ct.  648,  28  L.  Bd.  1079;  United  States  ▼.  Wotten 
(C.  O.)  50  Fed,  693.    And  see  Blac^,  Interp.  Laws  (2d  Ed.)  p.  300. 

151  United  States  v.  Tanner,  147  U.  S.  661,  13  Sup.  Ct.  436,  37 
L.  Ed.  321;  United  States  v.  Bashaw,  50  Fed.  749,  1  C.  C.  »A. 
653;  Wilson  v.  Wall,  34  Ala.  288;  Goldsborough  v.  United  States. 
Taney,  80,  Fed.  Gas.  No.  5,519;  Reld  v.  People,  29  Colo.  333,  68 
Pac.  228,  93  Am.  St  Rep.  69;  Lownsdale  v.  City  of  Portland,  1  Or. 
:}81,  Fed.  Gas.  No.  8,578. 

192  2  Black,  Judgm.  §  530. 

1»»  Hastings  &  D.  R.  Co.  v.  Whitney,  132  U.  S.  357,  10  Sup.  Ct. 
112,  33  L.  Ed.  363;   Johnson  v.  Brldal  Vell  Lumberlng  Co.,  24  Or. 
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hasnot  been  made  the  subject  of  any  direct  adjudication  by 

the  Courts.*** 

Courts  and  Ruling  Bodies  of  Religious  Societies 

The  decisions  of  the  courts  and  governing  bodies  of  the 
various  churches  or  religious  societies,  on  matters  relating 
to  the  ecclesiastical  Organization,  membership,  discipline, 
and  doctrine  and  worship  of  the  particular  church,  while 
not  absolutely  binding  on  the  civil  courts,  are  entitled  to 
very  great  weight  as  precedents.***     Indeed,  the  court  in 
New  Jersey  has  declared  that  "with  respect  to  Spiritual 
matters  and  the  administration  of  the  Spiritual  and  temporal 
affairs  of  the  church,  not  affecting  the  civil  rights  of  in- 
dividuals  or  the  property  of  the  corporation,  the   eccle- 
siastical   courts    and    governing   bodies    of    the    religious 
Society  have  exclusive  Jurisdiction  and  their  decisions  are 
final.""*    Thus,  for  example,  "while  it  is  fuUy  true  that 
courts  of  law  will  not  enter  into  the  examination  or  dis- 
cussion  of  purely  theological  questions  in  order  to  ascer- 
tain  the  proper  beneficiary  of  a  resulting  trust,  yet  it  is 
clear  that  if  the  trust  was  created  for  the  benefit  of  those 
adhering  to  a  particular  denomination,  courts  of  law  will 
accept  and  follow  the  determination  of  the  proper  ecclesi- 
astical tribunals  as  to  who  are  adhering  and  in  Subordi- 
nation to  that  denomination."  ^'^    So,  in  a  case  in  Indiana, 
it  was  held  that,  although  an  association  of  Baptist  churches 

1^,  33  Pac.  528;  Arnold  y.  Ghrlsty,  4  Arlz.  19,  33  Pac.  619; 
LowBSdale  v.  City  of  Portland,  1  Or.  390,  Fed.  Gas.  No.  8,578; 
Laurendeau  y.  Fngelli,  1  Wasb.  559,  21  Pac.  29;  United  States 
V.  Union  Pac.  Ry.  Co.,  148  U.  S.  562,  13  Sup.  Ct  724,  37  L.  Ed. 
560;   United  States  v.  Burkett  (D.  C.)  150  Fed.  208. 

16*  Freezer  v.  Sweeney,  8  Mont.  608,  21  Pac.  20. 

1B6  Bouldin  y.  Alexander,  15  Wall.  131,  21  L.  Ed.  69 ;  Harrison 
▼.  Hoyle,  24  Ohio  St  254;  White  Lick  Qnarterly  Meeting  of  Friends, 
by  Hadley,  y.  White  Lick  Quarterly  Meeting  of  Friends,  by  Menden- 
hall,  89  Ind.  136;  Mt  Zion  Baptist  Church  y.  Whitmore,  83  Iowa, 
138,  49  N.  W.  81,  13  L.  R.  A.  198;  Bird  y.  St.  Markos  Church 
of  Waterloo,  62  Iowa,  567,  17  N.  W.  747. 

156  Liyingston  v.  Rector,  etc.,  of  Trinity  Church  in  Trenton,  45  N. 

J.  Law,  230. 
IST  First   Constitutional    Presbyterlan   Church   t.    Congregational 

Soc.,  23  Iowa,  567. 
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has  only  advisory  powcrs  in  matters  relating  to  an  in- 
dividual  church,  yet  where  both  the  factions  existing  in 
such  a  church  submit  their  claims  to  it,  on  their  own  State- 
ment and  Version  of  the  controversy,  seeking  its  recogni- 
tion,  the  decision  of  the  association  is  entitled  to  very 
great  weight  in  a  court  of  law  calied  upon  to  decide  which 
faction  is  the  real  and  true  church.  It  was  pointed  out 
that  such  decision,  proceeding  from  a  body  composed  of 
delegates  from  all  the  churches  in  the  association,  a  ma- 
jority  of  whom  in  Council  have  decided  the  same  way, 
might  not  be  strictly  conclusive  on  the  courts,  but  would 
*  be  a  safer  guide  for  them  to  follow,  on  questions  of  re- 
ligious  doctrine,  faith,  and  practice,  than  any  judgment  the 
courts  might  form  for  themselves."* 


DECISION  BY  EQUALLY  DIVIDED  COURT 

21.  Where  the  judges  of  a  court  of  first  instance  are  equally 

divided  in  opinion  upon  the  question  presented  by 
an  objection  of  any  kind  or  a  demurrer,  it  will  be 
overruled;  if  they  are  equally  divided  upon  an 
application  of  any  kind  for  affirmative  relief»  it 
must  be  denied. 

22.  Where  the  judges  of  an  appellate  court  are  equally  di- 

vided in  opinion,  the  judgment  of  the  court  below 
will  be  affirmed;  but  such  an  affirmance,  while 
conclusive  of  the  rights  of  the  parties  in  the  par- 
ticular  suit,  settles  no  question  of  law  and  does  not 
have  the  f orce  of  a  precedent  in  similar  cases  in  the 
same  or  any  other  court. 

Equal  Division  in  Court  of  First  Instance 

When  the  judges  composing  a  trial  court  are  equally 
divided  in  opinion  as  to  whether  a  demurrer  should  be  sus- 
tained  or  not,  it  must  be  overruled."*     In  the  same  cir- 

1"  Smith  V.  Pedlgo,  145  Ind.  361,  33  N.  E.  777,  19  L.  R.  A.  433, 
32  K  R.  A.  838. 
iB»  Putnam  ▼.  Rees,  12  Ohio,  21. 
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ctimstances,  a  motioti  for  a  new  trial  or  in  arrest  of  judg- 
mcntor  for  a  rehearing  will  bc  denicd.^*^    And  i£  thc  court 
is  similarly  divided  upon  an  objection  to  evidence,  or  as  to 
thc  compctcncy  of  a  witness,  the  objection  does  not  pre- 
vail,  and  the  cvidence  must  be  admitted  or  the  witness  per- 
raittcd  to  testify.^'^     So,  a  vcrdict  will  be  sustained  when 
thc  judges  are  equally  divided  upon  the  question  of  render- 
ingjudgment  upon  it.*'*    Nor  can  an  application  for  relief 
of  any  kind  be  granted  unless  it  commands  the  assent  of  a 
majority  of  the  court.    A  petition  for  a  writ  of  habeas  cor- 
pus must  be  dismissed  if  the  judges  are  equally  divided  in 
opinion  as  to  the  judgment  that  should  be  entered.**'    And 
where  a  court  is  composed  of  two  judges,  one  of  whom  is  in 
favor  of  granting  a  motion  made  to  the  court,  and  the  other 
opposed,  the  motion  must  fail ;  and  it  is  error  for  one  judge 
to  enter  a  decree  for  an  injunction  when  the  other  judge 
dissents.*'*    The  cases  which  form  exceptions  to  this  gen- 
eral  rule  are  not  numerous  nor  very  important.     It  has, 
however,  sometimes  been  held  that  in  case  of  an  equal 
division  among  the  judges  composing  a  trial   court,  no 
final  judgment  or  decree  can  be  entered,  but  the  case  must 
be  left  open  or  continued  for  a  new  trial.**'    And  in  some 
States,  where  two  judges  composing  a  court  differ,  the  pref- 
erence  is  given  to  the  opinion  of  the  judge  senior  in  office, 
who  is  allowed  to  overrule  the  other  and  pronounce  iudg- 
ment.*** 

Equal  Division  in  Appellate  Court 

The  same  general  principle  applies  in  the  courts  above. 
When  thc  judges  of  an  appellate  court  are  equally  divided 
in  opinion  as  to  the  disposition  to  be  made  of  a  case  before 

i»o  Ayres  y.  Benaley,  32  Cal.  632;  State  t.  Brown,  2  Mary.  (Del.) 
380,  36  AU.  458. 

Kl  Henry  y.  Rldi:etts,  1  Cranch,  C.  G.  545,  Fed.  Gas.  No.  6,385; 
State  y.  Brown,  2  Mary.  (DeL)  380,  36  Atl.  458. 

les  State  y.  PerkinB,  63  N.  H.  435. 

lea  In  re  Stockman,  56  Mich.  218,  22  N.  W.  321. 

!•«  Madlem's  Appeal,  103  Pa.  584. 

i«BNortliem  B.  B.  y.  Goncord  R.  R.,  50  N.  H.  166;  Deglow  y. 
Knue,  67  Ohio  St.  434,  49  N.  E.  477;   Irons  y.  Hussey,  3  Ind.  158. 

166  In  re  State  Bank,  57  Mlnn.  361,  50  N.  W.  315. 
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them,  the  judgment  of  the  court  below  will  be  affirmed. 
This  is  sometimes  put  on  the  ground  of  expediency.  "The 
judges  simply  agree  that  it  is  expedient  to  jfinish  the  litiga- 
tion.  It  is  a  public  expediency,  and  it  is  often  expedient 
also  with  respcct  to  the  interests  of  the  parties.  Supported 
by  these  considerations,  and  the  presumption  of  correctness 
which  always  attaches  to  the  judgment  of  the  court  below, 
it  is  proper  and  right  that  the  judges  who  were  in  favor 
of  a  reversal  should  waive  any  insistence  of  opinion  and 
unite  with  their  associates  in  an  affirmance  of  the  judgment. 
This  they  do  without  in  any  way  relinquishing  their  con- 
victions  upon  the  questions  of  law  or  fact  involved  in  the 
case."  ^'^  Perhaps  a  better  foundation  for  the  rule  is  found 
in  the  principle  that  the  party  who  prosecutes  an  appeal 
or  writ  of  error  must  assume  the  bürden  of  satisfying  the 
appellate  tribunal  that  the  inferior  court  rendered  an  er- 
rorieous  judgment;  and  unless  he  induces  a  majority  of  the 
judges  to  hold  this  view,  he  has  not  made  out  his  case,  just 
as,  in  parliamentary  practice,  it  is  not  sufficient  for  the 
passage  of  a  bill  or  resolution  that  half  of  the  votes  cast 
should  be  in  its  favor;,  it  must  receive  a  majority  or  it  is 
lost.  But  whatever  theories  may  be  regarded  as  best  sup- 
porting  the  rule  in  question,  the  important  matter  for  our 
present  purpose  is  that  a  judgment  of  affirmance  by  an 
equally  divided  court  is  not  an  authoritative  declaration  that 
the  rules  or  principles  of  law  laid  down  by  the  court  below, 
or  considered  by  it  as  determinative  of  the  case,  were  cor- 
rect  or  correctly  applied.  Such  a  judgment  of  affirmance  is 
indeed  as  binding  on  the  parties  to  the  particular  litigation 
as  one  rendered  by  the  entire  court.  But  it  is  not  regarded 
as  settling  the  questions  of  law  involved  for  the  purposes  of 
any  other  or  subsequent  suit.  It  is  not  to  be  cited  or  relied 
on  as  a  judicial  precedent,  and  does  not  preclude  a  fresh 
examination  and  decision  of  the  same  questions  of  law 
in  the  same  court  or  in  any  court  subject  to  its  judicial 
authority.***     But  it  should  be  observed  that  we  are  here 

167  Luco  V.  De  Toro,  88  Cal.  26,  25  Pac.  983,  11  L.  R.  A.  543. 
i«8Roe  V.  GalUers,  2  Dum.  &  E.  133.  140;    Hertz  v.  Woodman, 
218  U.   S.  205,  30  Sup.  Ct.  621,  54  L.  Ed.   1001;    Ettlng  y.  Bank 
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speaking  only  of  an  equal  division.  Though  the  authority 
of  a  decision  may  be  weakened  by  dissent  among  the 
judges,  it  is  not  robbed  of  all  force  as  a  precedent  except 
where  a  judgment  of  affirmance  automatically  follows  an 
equal  division  of  opinion  among  them.  And  this  is  not  the 
case  where  the  decision  is  made  by  two  of  the  four  judges 
composing  the  court,  the  third  dissenting  and  the  fourth 
bcing  absent.^**  Neither  does  the  rule  apply  where  a 
majority  of  the  judges  concur  in  the  result,  though  diflFer- 
ing  in  their  views  as  to  individual  features  of  the  case.*** 

As  an  example  of  the  working  of  this  rule,  we  may 
mention  a  cäse  where  the  validity  of  a  patent  was  in  liti- 
gation  in  the  federal  courts  in  two  circuits.  In  one,  it  was 
hcld  valid  by  the  circuit  court  of  appeals;  in  the  other, 
a  contrary  judgment  was  given  by  the  corresponding  court. 
The  latter  judgment  was  appealed  to  the  supreme  court  of 
the  United  States,  and  was  there  affirmed  in  consequence 
of  an  equal  division  of  the  judges.  It  was  held,  and  rightly, 
that  this  did  not  overcome  the  eflFect  of  the  decision  in 
the  first-mentioned  circuit,  which  must  still  be  regarded 
as  Controlling  there.*^* 

But  although  a  judgment  by  an  equally  divided  court 
settles  nothing  as  a  precedent,  it  may  yet  raise  a  serious 
doubt  as  to  the  State  of  the  law,  and  may  therefore  prop- 
erly  influence  the  inferior  courts  of  the  same  System.  Thus, 
on  an  appeal  from  a  United  States  circuit  court,  the  Su- 
preme Court  of  the  United  States  considered  the  question  of 
the  Jurisdiction  of  the  court  below,  and  the  judges  were 
equally  divided  in  opinion  on  this  point.    Consequently  the 

of  United  States,  11  Wheat.  50,  6  L.  Bd.  419;  Westhus  v.  Union 
TriÄt  Co.  of  St.  Louis,  168  Fed.  617,  94  O.  C.  A.  Ö5;  Territory 
V.  Gaines,  11  Ariz.  270,  93  Pac.  281;  Luco  v.  De  Toro,  88  Cal. 
28,  25  Pac.  983,  11  L.  B.  A.  543;  State  ex  rel.  Hampton  t.  Mc- 
Clnng;  47  Fla.  224,  37  South.  51;  City  of  Kalamazoo  v.  Crawford, 
IM  Mich.  58,  117  N.  W.  572;  Morse  v.  Goold,  11  N.  T.  281,  62  Am. 
Dec.  103;  Bridge  v.  Johnson,  5  Wend.  (N.  Y.)  342;  People  v.  Mayor, 
etc.,  of  City  of  New  York,  25  Wend.  (N.  Y.)  256,  35  Am.  Dec  669 ; 
In  re  Grlel's  Estate,  171  Pa.  412,  33  Ati.  375. 

1«»  Johnson  v.  Lewis,  1  Rieh.  Bq.  (S.  C.)  390. 

"•  Losecco  ▼.  Gregory,  108  La.  648,  32  South.  985. 

"1  Hanifen  y.  Armitage  (C.  C.)  117  Fed.  845. 
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action  was  ordered  to  be  remanded  to  the  State  court  from 
which  it  had  bcen  removed  into  the  circuit  court.  After- 
wards,  in  a  similar  case  in  the  district  court,  it  was  said : 
"It  is  quite  impossible,  in  view  of  this  division  of  opinion  in 
the  supreme  court  and  its  consequent  action,  to  say  that 
the  Jurisdiction  of  this  court  over  the  cases  now  in  ques- 
tion  is  not  a  matter  of  the  gravest  doubt.  The  action  of  the 
supreme  court  has  thrown  the  most  serious  doubt  upon 
our  Jurisdiction  in  such  cases,  and  I  would  not  feel  justified 
in  practically  arresting  and  setting  aside  the  Jurisdiction  of 
the  State  courts  while  the  judicial  power  of  this  court  in 
the  matter  is  a  subject  of  such  uncertainty  and  doubt." 
The  court  therefore  refused  to  grant  an  injunction,  the 
jurisdictional  question  being  as  to  its  power  to  do  so.^^* 

Exceptional  Instances  of  Contrary  Rule 

While  the  English  courts  generally  affirm  or  acquiesce 
in  the  rule  that  a  judgment  of  affirmance  by  an  equally 
divided  court  has  no  force  as  a  precedent,  yet  the  House 
of  Lords  has  established  for  itself  a  different  rule,  holding 
that  one  of  its  decisions,  though  rendered  upon  an  equal 
division  of  the  lords  voting,  is  just  as  binding  and  conclu- 
sive  as  a  precedent  as  if  it  had  been  rendered  without  any 
dissent.^^*  And  this  is  also  the  rule  in  South  Carolina  as 
to  a  judgment  of  affirmance  by  the  supreme  court  of  that 
state.^^* 


CONSIDERATIONS  AFFECTING  THE  FORCE 

OF  PRECEDENTS 

23.  Where  a  prior  decision  is  cited  to  a  court  or  considered 
by  it,  as  a  reason  which  should  influence  it  to  ren- 
der  a  particular  judgment,  and  the  decision  is  not 
one  which  the  court  is  imperatively  bpund  to  fol- 
low,  but  which  it  may  either  approve  or  reject, 

iTi  Wagner  v.  Drake,  31  Fed.  849. 
17«  Beamish  t.  Beamish,  9  H.  L.  Gas.  274,  338. 
17*  City  of  Florence  v.  Berry,  62  S.  C.  469,  40  S.  E.  871;  American 
Mortg.  Co.  of  Scotland  y.  Woodward,  83  S.  C.  521,  65  S.  E.  739. 


828)  fOBOS  Or  FBSCEDBNT8  81 

criticism  of  the  decision  in  retpect  to  mattere  af- 
fecting  its  force  and  influence  as  a  precedent  is 
proper  and  necessaiy.  Thus  regarded,  not  all  de- 
cided  cases  possess  the  same  value  as  authorities 
or  the  same  weight  as  precedents.  There  are  va- 
rious  circumstances  which  may  either  strengthen 
or  weaken  the  force  of  a  decision  in  this  aspect. 
These  circumstances  are  separately  considered  in 
the  foUowing  sections. 

If  the  decision  cited  to  a  court  is  one  which  it  is  im- 
pcratively  bound  to  follow,  no  criticism  of  it  as  an  au- 
thority  is  either  proper  or  permissible.  Thus,  the  inferior 
courts  of  a  State  are  absolutely  bound  to  follow  an  ap- 
plicable decision  of  the  court  of  last  resort  in  the  State, 
without  any  regard  to  the  soundness  or  fallacy  of  its  rea- 
soning,  its  learning  or  want  of  it,  its  concurrence  with  the 
weight  of  authority  in  other  states  or  divergence  there- 
from,  or  any  other  considerations,  and  without  any  regard 
to  the  judge's  opinion  as  to  whether  the  rule  laid  down  by 
the  court  above  was  "good  law"  or  not.  The  only  inquiry 
is  whether  the  facts  of  the  case  on  trial  are  so  far  identical 
with,  or  similar  to,  those  in  the  case  in  which  the  decision 
was  given  as  to  bring  the  one  within  the  rule  laid  down  in 
the  other,  or  whether  there  are  material  circumstances 
which  may  serve  to  differentiate  or  "distinguish"  the  two 
cases.  But  where  there  is  no  direct  precedent  obligatory 
upon  the  court,  whether  it  be  a  higher  or  a  lower  court, 
thenthe  aid  of  decisions  rendered  in  other  jurisdictions  may 
be  invoked.  And  here  it  is  not  only  proper  but  necessary 
to  weigh  and  appraise  them  carefully.  For  some  may  be 
intrinsically  entitled  to  the  very  highest  respect  and  in- 
fluence, while  others  may  be  of  extremely  small  worth,  or 
even  examples  to  be  shunned.  The  considerations  which 
may  thus  add  weight  and  authority  to  a  decision,  or  may 
detract  from  its  force,  are  numerous  and  important,  and 
will  now  be  separately  noted  and  commented  on« 
Black  Jüo.Pb.- 
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NATURE  OF  QUESTION  DECIDED  AND  FORM 

OF  PROCEEDING 

24.  The  force  of  a  precedent  may  be  affected  to  some  degree 

by  the  nature  of  the  question  decided,  and,  in  this 
connection»  its  authority  may  further  depend  on 
the  court  from  which  it  proceeds,  as  having  or 
lacking  special  familiarity  with  questions  of  that 
class  and  experience  in  their  determination. 

25.  Decisions  rendered  ex  parte  or  on  preliminary  or  inter- 

locutory  proceedings  do  not  possess  so  much  force 
or  value  as  those  given  upon  contest  and  argument 
or  pronounced  upon  the  final  disposition  of  a  cause. 

Decisions  on  Jurisdiction 

It  has  been  said  that  "precedents  in  regard  to  questions  of 
doubted  Jurisdiction,  assumed  and  decided  by  the  same 
court  whose  power  is  doubted,  are  of  less  value  than  those 
which  occur  in  the  decision  of  ordinary  law  cases.  The 
court  here  forms  a  party,  and  the  doctrine  of  stare  decisis 
does  not  apply  with  equal  force  as  in  a  proper  law  decision 
on  a  question  of  meum  and  tuum."  *^*  But  it  should  be 
remarked  that  a  decision  of  the  court  of  last  resort  in  the 
particular  System,  on  the  boundaries  of  its  own  Jurisdiction, 
while  it  may  be  open  to  re-examination  in  th^  same  court, 
is  imperatively  binding  on  all  the  inferior  courts  of  the 
same  System. 

Special  Knowledge  and  Experience  of  Court 

.The  fact  that  the  court  rendering  a  given  decision  has 
had  long  and  special  familiarity  with  questions  of  the  same 
general  class,  or  wide  and  varied  experience  in  the  appli- 
cation  of  the  rules  of  law  governing  a  certain  general  sub- 
ject,  will  add  much  to  the  weight  and  value  of  the  decision 
as  a  precedent.  Thus,  some  State  courts  of  last  resort,  at 
various  times,  have  been  particularly  noted  for  their  sound 
and  consistent  decisions  on  questions  of  commercial  law, 
of  equity  jurisprudence,  or  of  the  law  of  real  property. 

iti  Lieber,  Hermeneutics,  203. 


§§  24-25}    QUBsnoN  dboided  and  form  of  procbsdiko    83 

Aside  from  other  considerations,  this  fact  will  add  prestige 
and  authority  to  such  a  decision  proceeding  from  such  a 
court.  On  the  other  hand,  if  the  decision  cited  as  a  prec- 
edent  involved  the  Solution  of  a  question  with  which  the 
court  that  rendered  it  could  not  be  supposed  to  be  specially 
familiär,  it  will  not  be  entitled  to  so  great  weight.  Or  if  the 
case  turned  upon  the  construction  of  a  local  Statute,  or 
some  peculiarity  of  local  law,  it  will  not  be  regarded  as  of 
mach  importance  in  a  Jurisdiction  where  similar  conditions 
do  not  prevail. 

Ex  Parte  and  Interlocuiory  Decisions 

A  decision  made  upon  an  ex  parte  application  or  an 
uncontested  proceeding  is  not  regarded  as  being  entitled  to 
the  same  weight  and  authority  as  one  which  foUows  upon 
a  contested  suit.  The  reason  is  that  in  the  latter  case  the 
Points  involved  in  the  case  are  thoroughly  brought  into 
prominence  and  before  the  mind  of  the  court,  the  questions 
implicated  in  the  case  are  argued  and  discussed,  and  the 
judgment  of  the  court  is  enlightened  and  its  decision  in- 
fluenced  by  the  exhaustive  examination  of  both  sides  of 
the  case  and  by  the  reference  to  pertinent  authorities. 
But  in  the  former  case,  only  one  side  is  examined  and  dis- 
cussed, and  that  usually  with  less  thoroughness  and  care 
than  in  adversary  proceedings.  If  no  one  is  interested  in 
opposing  the  judgment  asked  for,  the  court  hears  none  of 
the  reasons  which  avail  against  it,  and  which,  if  duly  con- 
sidered,  might  bring  about  a  different  result.  Indeed,  it 
has  been  said  that  "no  sentence  of  any  court  is  entitled 
intrinsically  to  the  least  respect  in  any  other  court  or  else- 
whcre,  when  it  has  been  pronounced  ex  parte  and  without 
an  opportunity  for  defense."  *^'  For  substantially  the 
same  reasons,  the  value  of  a  case  as  a  precedent  is  weakened 
or  even  destroyed  by  the  fact  that  the  decree  or  order  was 
made  by  consent.* ^^  On  this  ground  an  inferior  court  of 
New  York  declined  to  follow  a  decision  of  one  of  the  su- 
pcrior  Courts  of  the  same  State,  saying:    "Under  ordinary 

"« Irby  y.  Wilson,  21  N.  G.  576.    And  see  Regina  v.  Hughes,  L. 
Bn  1 P.  C.  Gas.  92. 
»"  Forster  ▼.  Haie,  3  VeB.  713. 
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circumstances  it  would  bc  incumbcnt  upon  this  court  to 
follow  the  decision  of  thc  General  Term  without  further 
consideration,  were  it  not  for  the  fact  that  the  affirmance 
of  the  General  Term  was  pro  forma,  and  without  argu- 
ment  or  consideration,  and  for  the  avowed  purpose  of 
hastening  a  determination  by  the  court  of  last  resort/'  *^* 
Decisions  rendered  upon  preliminary  or  interlocutory 
proceedings  are  also  ccmsidered  as  of  comparatively  slight 
value,  both  because  the  particular  rulings  may  be  changed 
before  the  final  disposition  of  the  case,  and  because  such 
proceedings,  for  the  most  part,  are  not  worked  up  with  the 
same  care,  or  argued  and  considered  with  the  same  ex- 
haustive  thoroughness,  as  the  final  appeal  in  a  cause.  This 
is  very  well  illustrated  in  an  opinion  of  the  Supreme  Court 
of  New  York  criticising  a  former  decision  which  was 
strongly  pressed  upon  it  as  decisive  of  the  case  at  bar. 
It  was  Said:  "We  do  not  think  the  case  entitled  to  the 
authority  of  a  judgment  upon  the  point  in  question.  The 
case  itself  was  a  non-enumerated  motion,  a  decision  upon 
which  is  never  regarded  as  res  judicata.  The  disposi- 
tion of  this  class  of  cases  is  constantly  made  upon  equitable 
considerations,  which  address  themselves  to  the  discretion 
of  the  court,  and  relief  is  frequently  granted  on  equitable 
terms,  against  the  strict  legal  right  of  the  parties.  The 
judgment  in  this  case  was  merely  a  refusal  to  stay  the  pro- 
ceedings in  a  cause  after  verdict,  to  enable  the  applicant 
to  move  for  a  new  trial  upon  newly  discovered  evidence, 
and  the  decision  might  well  have  been  placed  upon  the 
ground  assumed  by  the  circuit  judge  in  refusing  to  grant 
the  same  order,  which  in  no  respect  involved  the  princi- 
ple  now  under  consideration.  It  is  manifest,  from  the  re- 
port  of  that  case,  that  it  did  not  receive  a  deliberate  exami- 
nation  either  by  the  couhsel  or  the  court.  No  one  of  the 
cases  upon  the  subject  of  gifts  causa  mortis  appears  to  have 
been  brought  to  the  notice  of  the  court,  and  none  of  the 
objections  which  in  other  cases  have  been  held  fatal  were 
alluded  to  by  the  judges  in  the  brief  remarks  that  feil 

IT«  Matter  of  McGinness*  Estate,  13  Mise.  Rep.  714^  85  N.  Y. 
Supp.  820. 
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from  them  in  disposing  of  thc  motion."  *^*  But  thcsc  con- 
siderations  do  not  always  or  nccessarily  apply  to  dccisions 
upon  demurrcrs.  It  has  bccn  held,  for  instance,  that  a  dc- 
cision  rcndered  by  the  suprcme  court  of  a  State  construing 
a  Statute  of  the  State,  is  none  the  less  binding  upon  a  fed- 
eral  court  in  a  subsequent  suit  because  it  was  made  upon 
a  demurrer.^** 


HYPOTHETICAL,  FRIENDLY,  AND   TEST   CASES 

26.  A  decision  rcndered  upon  a  moot  question  or  one  not 
involved  in  the  issues  in  the  case,  or  in  a  purely 
hypothetical  case»  has  no  f orce  as  a  precedent  But 
it  is  otherwise  as  to  a  decision  in  a  case  involving 
a  real  ccmtroversy  and  real  conflicting  interests, 
though  it  is  an  amicable  action  and  made  up  for 
the  purpose  of  dbtaining  the  opinion  of  the  court 
as  in  a  test  case. 

.  It  is  the  duty  of  appellate  courts,  as  well  as  of  those  of 
first  instance,  to  pass  judgtnent  only  upon  the  cases  actually 
before  them.  They  have  no  Jurisdiction  to  pronounce 
judgment  on  moot  questions  or  hypothetical  cases.  "Our 
jttdicial  System,"  says  the  court  in  California,  "has  not  as 
yet  provided  for  the  establishment  of  moot  courts,  or 
made  it  our  duty  to  solve  legal  conundrums  for  purposes 
of  mere  amusement  or  Instruction."  ^'^  And  where  there 
is  no  Jurisdiction,  it  does  not  belong  to  the  proper  functions 
of  a  court  to  give  an  opinion  upon  a  matter  submitted  for 
the  guidance  of  parties  or  tribunals,  even  where  the  par- 
ties  consent  to  and  invite  such  an  opinion.^**  Or,  as  stated 
by  a  court  in  Pennsylvania,  the  court  cannot  be  asked  to 
give  an  opinion  upon  a  question  of  law,  except  in  a  pro- 
ceeding  brought,  not  merely  to  ascertain  the  law,  but  to 

"•  Harris  v.  Clark,  2  Barb.  101. 

^••Weeterly  Waterworks  v.  Town  of  Weeterly  (C.  O.)  76  Fed.  181. 

^*i  Donner  y.  Palmer,  51  Gal.  637. 

^"  State  of  MissisBlppi  ▼.  Durbam,  4  Mackey  (D.  0.)  235. 
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scttle  a  real  dispute.^*"  "If  the  judiciary  were  to  assumc 
to  decide  hypothetical  questions  of  law  not  involved  in 
a  judicial  proceeding  before  them,  evcn  though  the  decision 
would  be  *of  great  value  to  the  General  Assembly'  in  the 
discharge  of  its  duties,  it  would,  nevertheless,  be  an  un- 
warranted  interference  with  the  functions  of  the  legislative 
department  that  would  be  unauthorized  and  dangerous  in 
its  tendency.  Not  only  this,  but  it  would  be  an  attempt 
to  settle  questions  of  law  involving  the  rights  of  persons, 
without  parties  before  it  or  a  case  to  be  decided  in  due 
course  of  law,  thus  violating  the  provision  of  the  Bill  of 
Rights  which  declares  that  every  person  shall  have  a  rem- 
edy  for  an  injury  done  him  by  due  course  of  law."  *** 
It  follows  from  this  that  the  court  must  consider  the 
whole  of  the  case  actually  before  it,  and  only  the  case  as  it 
is  presented  by  the  record.  It  is  true  that  appellate  courts 
will  sometimes  rest  their  decision  upon  a  particular  point 
emerging  from  the  facts  or  pleadings  in  the  case,  where 
the  determination  of  that  special  point  is  enough  to  show 
the  disposition  which  must  be  made  of  the  controversy. 
But  in  general,  if  the  decision  is  based  upon  a  State  of  facts 
which  does  not  exist  in  the  case,  or  upon  a  State  of  facts 
which  is  in  part  assumed  or  imagined  by  the  court,  or 
upon  a  mistaken  conception  of  the  issues  in  the  cause,  or 
upon  certain  Clements  of  the  case  which  are  misleading 
unless  considered  in  their  relation  to  others  not  referred  to, 
the  decision  made  will  not  be  entitled  to  the  authority  of 
a  precedent,  because  it  will  be  without  Jurisdiction  and 
therefore  unofficial.  Just  as  a  trial  court  acts  without  Ju- 
risdiction if  it  assumes  to  go  beyond  the  issues  in  the  case 
and  pass  upon  matters  not  submitted  by  the  parties  and 
not  connected  with  the  controversy  raised  by  the  plead- 
ings, or  to  render  a  judgment  or  decrec  not  invited  or  asked 
for  by  the  litigants,  so  it  is  with  the  decision  of  an  appel- 
late court  where  the  opinion  does  not  correspond  with  the 
questions  actually  raised  by  the  record.  Hence  a  decision 
of  an  appellate  court  based  on  a  Statute  which  had  in  fact 

188  Rockwell  ▼,  Warren  County,  34  Pa.  Super.  Ct  681. 
1S4  State  ▼.  Bangliman,  38  Ohio  St  456,  469. 
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been  repealed  at  the  time  the  decision  was  made,  has  not 
the  force  of  a  precedent  and  cannot  control  subsequent 
decisions.*** 

Still  another  problem  is  presented  where  the  suit  begins 
in  a  real  controversy  between  actual  adverse  parties,  but 
the  subsequent  course  of  events,  outside  the  court-room,  so 
fixes  their  rights  or  interests  that  they  can  no  longer  be 
influenced,  one  way  or  the  other,  by  the  decision  of  the 
case.  On  this  point,  a  learned  court  in  New  York,  speaking 
of  a  question  arising  under  the  election  laws,  observes : 
"Whether  courts  will  decide  a  case  involving  a  question 
which  has  ceased  to  be  of  practical  importance  to  the  par- 
ties  seems  to  depend  upon  whether  the  questfon  involved  is 
one  of  public  importance.  The  question  in  this  *case  is  one 
of  grcat  public  interest,  affecting  the  rights  of  all  the  elec- 
tors  in  this  State,  and  I  think  the  courts  should  determine 
it."  "•  But  the  important  thing  to  notice,  for  our  present 
purpose,  is  that  if  such  circumstances  appear  or  are  dis- 
closed  in  the  opinion  of  the  court,  it  cannot  possess  very 
much  value  as  a  precedent.  For  such  a  decision  would 
necessarily  be  more  or  less  academic ;  and  though  it  could 
not  be  described  as  extra- judicial,  the  controversy  hav- 
ing  been  a  real  one  at  its  beginning,  yet  the  decision  would 
avowedly  be  made  more  for  the  purpose  of  informing  and 
guiding  the  general  public  than  for  the  settlement  of  the 
rights  of  the  immediate  parties,  and  therefore  would  par- 
take  of  the  nature  of  a  merely  advisory  opinion. 

But  a  test  case  is  diflferent.  It  does  not  detract  f rom  the 
authority  of  a  decision  as  a  precedent  that  it  was  ren- 
dered  in  a  friendly  suit  which  was  made  up  for  the  pur- 
pose of  obtaining  the  opinion  of  the  court  in  as  summary 
^  way  as  possible,  and  intended  as  a  test  case.*®'    In  other 

"»Elfring  ▼.  New  BlrdsaU  Co.,  17  S.  D.  350,  96  N.  W.  703. 

"« Matter  of  Ouddeback,  3  App.  Div.  103,  109,  39  N.  Y.  Supp.  388. 

"'Adams  Express  Co.  v.  Ohio  State  Auditor,  165  ü.  S.  194,  17 
Sap.  et  305,  41  L.  Bd.  683:  Sanford  v.  Poe,  69  Fed.  546,  16  C. 
^  ^-  305,  60  Ifc  R.  A.  641.  Compare  Doe  v.  Hlcks,  7  Dum.  &  E. 
^f  where  It  was  said  by  Kenyon,  C.  J.,  that  a  case  cited  to  hlm 
"^'^t  not  to  be  relied  on  as  an  authority  because  it  was  an 
Bmicable  suit,  and  the  blU  was  filed  merely  to  remove  aU  doubts.'' 
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words,  the  fact  that  there  is  no  actual  present  coUision  of 
rights  or  Claims  between  the  immediate  parties  to  the  suit 
is  immaterial,  if  there  is  an  actual  question  of  law  involved, 
of  real  and  practical  importance,  and  of  such  a  nature  that 
its  decision  will  or  may  seriously  affect  their  rights  or 
influence  their  conduct,  and  if  the  case  is  genuinely  con- 
tested  and  delibcrately  considered  by  the  court. 


ADVISORY  ÖPINIONS 

27.  An  advisory  opinion  by  the  supreme  court  of  a  State, 
given  in  response  to  a  question  propounded  to  it 
by  the  executive  or  legislative  department,  is  gen- 
erally  considered  to  be  without  force  as  a  prec- 
edent  and  not  binding  even  on  the  court  which 
rendered  it;  and  so  of  any  opinion  given  by  way 
of  mere  advice  or  instruction  to  other  courts  or 
to  suitors. 

Under  the  general  principle  of  the  constitutional  Sep- 
aration of  the  three  departments  of  government,  the  courts 
cannot  be  required  to  render  their  opinions  upon  ques- 
tions  of  law,  except  in  cases  actually  before  them.  But  in 
a  few  of  the  states,  the  constitutions  empower  the  execu- 
tive or  legislative  departments  to  demand  the  opinion  of 
the  supreme  court,  or  of  the  justices  thereof,  upon  import- 
ant  questions  of  law  and  upon  solemn  occasions.  The  ef- 
fect  of  the  opinions  thus  rendered,  as  precedents  for  the 
determination  of  similar  questions,  propounded  in  the  same 
way  or  arising  in  the  ordinary  course  of  judicial  adminis- 
tration,  varies  in  the  different  states  which  have  adopted 
this  constitutional  provision.  In  Massachusetts,  it  is  said : 
"In  giving  such  opinions,  the  justices  do  not  act  as  a 
court,  but  as  the  constitutional  advisers  of  the  other  de- 
partments of  the  government,  and  it  has  never  been  con- 
sidered essential  that  the  questions  proposed  should  be  such 
as  might  come  before  them  in  their  judicial  capacity/*  *•• 

18S  Opinion  of  the  Justices,  126  Mass.  557. 
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Hmce  these  advisory  opinions  are  not  regarded  as  prece- 
dents,  in  such  sense  that  the  court,  as  snch,  will  feel  oblis^t- 
ed  to  adhere  to  them  and  follow  them  in  controversies  be- 
twcen  private  pcrsons.  "As  we  have  no  means,  in  such  cases, 
of  summoning  thc  partics  advcrscly  interested  before  us,  or 
of  inquiring  in  a  judicial  course  of  procceding  into  the 
facts  upon  which  the  controverted  right  depends,  nor  of 
Hearing  counsel  to  set  forth  and  vindicate  their  respective 
views  of  the  law,  such  an  opinion,  without  notice  to  the 
parties,  would  bc  contrary  to  the  piain  dictates  of  justice, 
if  such  an  opinion  could  be  considered  as  having  the  force 
of  a  judgment  binding  on  the  rights  of  parties."  ^**  But 
in  Colorado,  on  the  other  hand,  where  the  Constitution  pro- 
vides  that  "the  supreme  court  shall  give  its  opinion  upon 
important  questions  upon  solemn  occasions,  when  required 
by  the  governor,  the  senate,  or  the  house  of  representatives, 
and  all  such  opinions  shall  be  published  in  connection  with 
the  reported  decisions  of  the  court,"  it  is  held  that  the 
opinions  have  the  force  and  cffect  of  judicial  precedents. 
The  reasons  are  explained  by  the  supreme  court  of  that 
State,  as  follows:  "By  the  express  words  of  the  corres- 
ponding  provisions  in  each  of  the  other  states,  thc  ques- 
tions are  limited  to  questions  of  law,  and  the  justices, 
not  the  court,  are  to  respond.  These  officers  appear  to  be 
merely  legal  advisers,  occupying  much  the  same  relation 
in  this  regard  to  their  respective  general  assemblies  as 
docs  the  attorney  general  of  Colorado  to  the  State  legis- 
lature.  Their  written  responses,  when  questioned,  are  not 
always  published  in  the  reports.  They  are  not  pronounced 
by  the  court,  and  hence  are  not  technically  judicial  deci- 
sions, nor  do  they  necessarily  constitute  judicial  precedents. 
In  this  State,  .on  the  other  hand,  the  interrogatories  are  not 
ecpressly  limited  to  questions  of  law,  and  it  is  the  court,  not 
the  justices,  that  must  answer.  For  obvious  reasons,  we 
hold  that  the  intent  could  not  have  been  to  authorize  ques- 

>**  Opinion  of  the  Jnstices,  6  Mete.  (Mass.)  596.  See,  also,  Green 
▼.  Commonwealth,  12  AUen  (Mass.)  165;  Answer  of  the  Justices, 
122  Mass.  600;  Answer  of  the  Justices,  148  Mass.  623,  21  N.  £. 
^;  Adams  ▼.  Bucklln,  7  Picic.  (Mass.)  121. 
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tiens  of  fact,  but  our  responses  must  be  reported,  as  are 
other  opinions,  and  they  have  all  the  force  and  effect  of 
judicial  prcccdents."  ^•^ 

Again,  if  an  appellate  court  undertakes  to  give  advice  to 
the  inferior  courts,  or  to  suitors  in  other  litigations,  its  opin- 
ion,  though  cast  in  the  form  of  a  decision,  is  no  precedent,  be- 
cause  not  properly  judicial  action.  Indeed,  such  action  would 
be  without  Jurisdiction.  The  functions  of  an  appellate  court, 
it  has  been  said,  are  exhausted  when  it  has  ruled  on  the 
specific  assignments  of  error  submitted,  and  it  has  no  Juris- 
diction to  file  a  mere  advisory  opinion,  touching  extratieous 
questions,  expressed  for  the  purpose  of  influencing  future 
litigation.^^^  Neither  will  an  appellate  court  undertakc  to 
give  an  advisory  opinion  to  an  inferior  court  after  the 
latter  has  rendered  its  judgment  in  the  particular  case.*^* 
But  it  is  held  that  a  supreme  court  has  Jurisdiction  to  act  on 
a  Petition  of  its  clerk  for  a  construction  of  the  law  upon  a 
question  arising  in  the  actual  administration  of  his  office.^** 


NEW  AND  ISOLATED  DECISIONS 

28.  A  decision  upon  an  entirely  novel  question  is  not  at 

first  entitled  to  great  weight  as  a  precedent,  un- 
less  intrinsically  able  to  conunand  respect;  but  it 
gains  force  by  being  approved  and  foUowed  in 
subsequent  cases  in  the  same  or  other  jurisdictions. 

29.  A  Single  or  isolated  decision  upon  any  given  point  of 

law  is  not  regarded  as  possessing  the  same  au- 
thority  or  conclusive  effect,  as  a  precedent,  that 
would  be  attributed  to  a  series  of  decisions  on 
that  point,  unless  elementary  in  character,  or  un- 

iBo  In  re  Senate  Bill  No.  65,  12  Colo.  406,  21  Pac.  478.  And  see 
In  re  Honse  Resolut  Ions  Concemlng  Street  Improvements,  16  Colo. 
598,  26  Pac.  323;  In  re  Priority  of  Legislative  Appropriations, 
19  CJolo.  58,  34  Pac.  277. 

iBi  Interstate  Goal  ft  Iren  Co.  ▼.  Glintwood  Goal  ft  Timber  Go., 
105  Va.  574,  54  S.  B.  593. 

192  Ex  parte  Barker,  7  Cow.  (N.  T.)  143. 

198  Ex  parte  Brown.  166  Ind.  593.  78  N.   E.   563. 
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less  it  has  been  acquiesced  in  or  stood  unchal- 
knged  f  or  a  leai;  time. 

30.  As  between  two  diacordant  decisions,  which  are  the- ' 
oretically  of  equal  authority,  the  general  rule  is 
to  give  the  pref  erence  te  the  one  later  in  time. 

Cases  of  First  Impression 

A  case  is  said  to  be  "of  first  Impression"  (or  res  nova  or 
res  integra)  when  it  presents  an  entirely  novel  question 
of  law  for  the  dccision  of  the  court,  and  cannot  be  govemcd 
by  any  existing  precedcnt.  Such  a  case  may  grow  out  of 
the  neccssity  of  construing  a  recently  enacted  Statute,  or 
may  be  based  upon  the  alleged  applicability  of  a  familiär 
rule  of  law  to  a  new  State  of  facts,  or  may  arise  f rom  the 
need  of  adjusting  the  body  of  the  unwritten  law  to  the  in- 
creasing  complexities  of  industrial  and  commercial  develop- 
ment  and  the  discovery  and  application  of  new  forces  and 
agencies  in  the  material  world.  The  opinion  of  the  court 
in  a  case  of  ürst  impression  is  not  ranked  so  high,  in  the 
Scale  of  authority,  as  one  which  is  supported  by  concurring 
decisions  in  the  same  or  other  jurisdictions.  Its  weight 
must  depend  upon  the  soundness  of  the  court's  reasoning 
and  the  correctness  of  the  analogies  which  it  brings  to 
bear  in  support  of  the  conclusion,  and  which,  in  the  ab- 
sence  of  direct  authorities,  are  the  chief  arguments  which 
can  be  adduced.  Moreover,  it  is  difficult,  if  not  impossible, 
to  foresee  the  effect  which  the  new  decision  may  have  on 
the  existing  law  and  on  the  course  of  dealings  under  it. 
But  every  familiär  rule  of  case-made  law  began  originally 
in  a  case  of  first  impression.  The  decision  in  such  a  case 
^^y  be  entitled  to  much  respect  if  well  reasoned.  It  may 
proceed  from  a  court  which  has  a  very  high  reputation  for 
learning  and  ability.  The  opinion  may  be  distinguished  by 
close  and  sound  argument,  exhaustive  research,  copious 
citation  of  authorities,  or  a  wealth  of  illustration  and  an- 
^°8y,  and  may  give  evidence  of  thorough  study  and  ma- 
^^^^  delfteration.  These  considerations  will  give  it  com- 
manding  authority.  Then  it  becomes  a  leading  case,  and 
^^y  fumish  the  starting  point  of  a  long  and  imprcgnable 
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line  of  cases.  And  such  a  decision  gains  force  and  strength 
with  every  succeeding  decision  which  rests  upon  it  and 
conforms  to  its  doctrinc.^** 

Isolated  Cases 

A  Single  decision  may  constitute  a  precedent  which  the 
Courts  will  positively  refuse  to  overturn.  It  may  have  set- 
tled  a  ruie  of  law  so  elementary,  and  so  universally  rc- 
garded  as  just,  that  the  question  has  not  again  been 
brought  into  contention  before  the  courts.  Or  the  single 
case,  being  generally  acquiesced  in  and  made  the  basis  of 
private  dealings  and  the  foundation  of  private  rights,  and 
never  doubted  or  overruled,  may 'have  established  a  rule 
of  property  which  the  judicial  tribunals  will  be  reluctant 
to  disturb.^^'  But  speaking  generally,  isolation  tends  to 
weaken  the  force  of  a  precedent.  Every  decision  in- 
creases  in  weight  in  proportion  as  it  is  relied  upon  and 
foUowed  in  succeeding  cases.  On  the  other  band,  the  fact 
that  a  given  case  has  not  been  cited  or  followed  tends  to 
show  (unless  it  is  a  recent  decision)  that  it  has  not  been 
regarded  as  good  authority.  Hence  we  may  lay  down  the 
general  rule  that  a  single  decision  upon  any  given  point 
of  law  is  not  regarded  as  authoritative  or  conclusive  as  a 
precedent  in  the  same  degree  that  a  series  of  decisions  upon 
that  point  would  be.^**  Especially  where  a  prior  decision 
rests  upon  an  unsound  basis  or  an  erroneous  application 
of  principles,  the  courts  will  be  much  more  willing  to  over- 
rule  it  than  to  disturb  a  connected  line  of  cases  holding 
the  same  views.**^    "When  a  question  arises  involving  im- 

!•«  See  23  Am.  Law  Rev.  170,  article  by  Mr.  Justice  Miller  on 
"The  Ubo  and  Yalne  of  AuthoritleB." 

1  »5  Davidson  ▼.  Blggs,  61  Iowa,  309,  16  N.  W.  135. 

i»«Duff  V.  Flsher,  15  Cal.  375;  Woolsey  v.  Judd,  4  Duer  (N. 
Y.)  389.  "In  a  Single  case,  such  a  Claim  was  allowed.  That 
decision,  though  by  a  yery  able  judge,  and  sustalned  on  appeal, 
Is  a  new  departure  In  the  law  of  bankruptcy.*'  Ilersey  t.  Fos- 
dlck   (G.   C.)  20  Fed.   44. 

1*7  Garland  y.  Rowan,  2  Smedes  &  M.  (Miss.)  617.  "It  Is  a 
Single  case;  it  is  contrary  to  reason  and  common  experience;  and 
such  a  determination  would  make  such  a  confosion  in  all  the  prop- 
erty of  the  people  of  this  kingdom,  that  I  own  I  should  have  no 
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portant  public  or  private  rights,  extending  through  all  Com- 
ing time,  which  has  been  passed  upon  on  a  Single  occasion, 
and  that  decision  can  in  no  just  sense  be  said  to  have  been 
acquiesced  in,  it  is  not  only  the  right  but  the  duty  of  the 
court,  when  propcrly  called  upon,  to  re-examine  the  ques- 
tions  involved  and  again  subject  them  to  judicial  scru- 
tiny."  *••  A  still  more  advanced  view  is  taken  by  the  Su- 
preme  Court  of  South  Carolina  in  an  opinion  from  which 
we  quote  as  follows:  "When  the  court  is  asked  to  foUow 
the  line  marked  out  by  a  single  precedent  case,  it  is  not 
at  liberty  to  place  its  decision  on  the  rule  of  stare  decisis 
alone,  without  regard  to  the  grounds  on  which  the  ante- 
cedent  case  was  adjudicated.  There  are  three  Clements  that 
enter  into  the  authority  of  a  case  claimed  to  stand  as  a 
leading  case  on  the  general  principles  of  the  law:  first, 
the  unanimity  with  which  its  judg^ent  was  pronounced; 
second,  the  fact  that  it  has  been  foUowed;  and  third,  the 
duration  of  time  during  which  it  has  been  openly  followed 
or  tacitly  assented  to.  As,  then,  the  authority  of  such  a 
case  is  distinctly  fortified  by  the  next  succeeding  case,  it 
is  obvious  that,  in  the  decision  of  the  latter,  the  solidity 
of  the  grounds  of  the  former  condusion  should  be  inquired 
into;  for  it  is  only  where  resort  is  had  to  the  original 
sources,  and  a  concurring  result  obtained,  that  the  first 
decision  can  be  said  to  be  fortified  by  that  which  follows 
it.  An  original  case  could  not  possibly  gain  authority  by 
a  mere  perfunctory  foUowing  on  the  principle  of  stare  de- 
cisis." *••  So  also  it  is  said  in  Washington  that,  while  a 
Single  decision  of  the  supreme  court  determining  the  law 
in  a  particular  case  constitutes  the  law  of  that  case,  it  is 

resftrd  to  it,  bot  tliink  that  the  oontrary  ought  to  be  declared  to 
be  law."  Tapner  ▼.  Merlott,  wmes,  182,  per  Wllles,  C.  J.  "We 
do  not  think  that  any  court  has  erer  hdd  that  when  there  has 
been  an  erroneous  decision  in  one  case  only,  and  when  the  doc- 
trtne  of  an  casee  that  have  preceded  and  followed  It  in  refer- 
ence  to  the  matters  dedded  is  contrary  to  the  doctrine  of  that 
case,  It  will  be  npheld  as  stare  decisiB.**  Groeebe^  t.  Goldoi 
OtaE.)  7  8.  W.  36S. 

i»sPratt  Y.  Brown,  8  Wia.  608. 

!••  State  Y.  WiUiams,  13  S.  C.  54A. 
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not  conclusive,  on  the  principle  of  stare  decisis,  of  the  is- 
sue  decided  whcre  it  has  not  been  foUowed  or  applied  in 
othcr  cases,  sincc  it  has  not  established  a  fixed  rulc.^®* 

Preference  Between  Recent  and  Ancient  Decisions 

In  the  case  of  two  precedents  on  the  same  question,  which 
are  theoretically  of  equal  authority  in  principle,  but  are  dis- 
cordant  and  irreconcilablc,  the  gericral  rule  is  to  follow  the 
later  rather  than  the  earlier  of  them.**^  Thus,  in  a  case 
before  the  Supreme  Court  of  Pennsylvania,  it  was  said: 
"That  the  English  cases  are  not  all  harmonious  or  con- 
sistent  may  be  admitted,  but  the  leaning  of  the  later  cases, 
there  as  well  as  here,  has  been  to  favor  the  vesting  of  in- 
terests  wherever  there  are  reasonable  grounds  for  such  con- 
struction."  ^•^  But  this  applies  only  where  the  authority 
of  the  two  dissonant  cases  is  at  least  approximately  equal. 
Hence  their  value  must  be  appraised  in  the  light  of  all 
those  considerations  which  may  aifect  the  force  of  a  prece- 
dent.  An  ill-considered  or  unsatisfactory  decision,  though 
of  recent  date,  is  not  to  be  preferred  to  one  marked  by 
sound  reasoning  and  thorough  research,  though  rendered 
long  ago.  The  rule  is  therefore  not  invariable.  The  earlier 
decision  may  be  preferred  and  adhered  to  if  it  appears  to 
the  court  to  be  a  much  stronger  and  better  authority,  or, 
on  the  other  band,  if  the  later  decision  is  considered  to 
have  been  wrongly  decided,  ruled  upon  scant  consideration, 
or  wrong  in  principle.^**  Thus,  the  court  in  California  de- 
clares  that  the  doctrine  of  stare  decisis  should  lead  it  to 
conform  its  decisions  to  a  principle  of  commercial  law  es- 
tablished all  over  the  world,  rather  than  to  follow  a  decision 
of  its  own  made  a  few  years  before,  where  such  decision 
is  a  decided  and  probably  injudicious  innovation  upon  that 
principle.*®* 

200  McDonald  y.  Davey,  22  Wasb.  306,  60  Pac.  1116. 
soiHarper  v.  Charleeworth,  4  Barn,  ft  G.  589. 
202  AUen's  Estates,  109  Pa.  489,  1  Atl.  82. 

sosparceU  y.  Macnamara,  9  East,  157;  Barnes  y.  Growe,  1  Ves. 
Jr.  495. 

204  Aud  y.  Magrüder,  10  Gal.  282. 
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LEADING  CASES;   ANCIENT  CASES 

31.  A  leading  case  is  one  which  first  definitely  setüed  an 

important  rule  or  principlc  of  law,  and  has  since 
been  often  and  consiatently  foUowed.  The  au- 
thority  of  such  cases  is  of  tbe  very  highest. 

32.  Anancicnt  decision,  which  has  been  long  accepted  as  a 

correct  exposition  of  the  law,  or  which  has  been 
repeatedly  approved  and  followed,  possesses  great 
weight  as  a  precedent  and  will  not  be  ovemiled  or 
departed  f rom  except  for  the  most  cogent  reasons. 
But  such  a  decision  may  become  obsolete  in  con- 
sequence  of  changed  social  or  political  conditions, 
or  its  authority  may  be  gradually  undermined  by 
the  slow  but  ffteady  drift  of  judicial  opinion  away 
from  the  doctrines .  or  principles  which  it  enun- 
ciated. 

Leading  Cases 

A  leading  case  is  one  which,  being  either  the  first  to  deal 
with  a  given  rule  er  principle  of  law  or  the  first  to  investi- 
gate  and  discuss  the  same  with  special  carc,  thoroughness, 
and  leaming,  has  been  generally  accepted  as  definitely  set- 
tling  the  law  on  that  point,  and  has  been  subscribed  to  and 
followed  in  many  subsequent  decisions.  Leading  cases  are 
regarded  as  possessing  exceptional  importance  and  author- 
ity in  the  law,  and  the  overruling  of  such  a  case  is  a  very 
rare  and  remarkable  occurrence. 

Authority  of  Ancient  Decisions 

That  a  decision  is  of  ancient  date  may  very  greatly 
strengthcn  its  authority.  If  it  involved  the  same  questions 
which  are  now  raised,  and  the  same  grounds  of  decision 
^l^  considered  as  applicable,  the  fact  that  the  earlier  de- 
cision has  for  so  many  years  stood  unchallenged,  that  it  has 
^^^  acquiesced  in  and  accepted  as  good  law,  that  it  has 
Dccome  a  rule  of  property, — ^these  are  considerations  which 
^^d  to  its  authority,  and  directly  in  proportion  to  its  age. 
Other  things  being  equal,  a  precedent  acquires  added  au- 
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thority  from  the  lapse  of  time.  The  longcr  it  has  stood  un- 
questioned  and  unreversed,  the  more  härm  in  the  way  of 
uncertainty  and  the  disappointment  of  reasonable  expec- 
tations  will  result  from  its  reversal.  A  decision  which 
might  be  lawfully  overruled  without  hesitation  while  yet 
new,  may,  after  the  lapse  of  a  number  of  years  acquire  such 
increased  strength  as  to  be  practically  of  absolute  and  no 
longer  of  merely  conditional  authority."  *®'  So,  in  the 
language  of  Chief  Justice  Best,  "undoubtedly  every  re- 
spect  is  due  to  an  ancient  decision  when,  from  time  to 
time,  it  has  been  acted  upon.  Vires  acquirit  eundo.  By 
passing  down  a  series  of  yeats,  and  being  from  time  to 
time  recognized  by  every  writer,  ancient  decisions  acquire 
a  degree  of  authority  which  does  not  belong  to  modern 
decisions,  not  from  being  more  consonant  with  justice,  but 
that  they  have  the  sanction  of  time."  *••  Even  though 
an  ancient  decision  Stands  alone,  in  the  sense  that  it  is  an 
isolated  case  which  has  never  been  followed  in  any  subse- 
quent  case,  yet  its  antiquity  gives  it  authority,  if  it  has 
not  been  disapproved  or  criticised ;  because  the  latter  cir- 
cumstance  entitles  us  to  presume  that  it  has  been  always 
acquiesced  in  as  a  correct  exposition  of  the  law.  This  has 
been  pointedly  stated  by  one  of  the  federal  courts,  in  the 
following  terms :  "It  will  scarcely  be  claimed  that  a  Single 
decision,  squarely  presented,  may  not  become  settled  law 
by  acquiescence  of  years.  Surely  it  is  not  necessary  in  law, 
any  more  than  in  liquids,  that  a  repeated  agitation  or 
stirring  up  is  essential  to  an  abiding  settlement.  Once  set- 
tled, it  so  remains,  until  in  some  manner  it  is  disturbed."  **^ 
But  on  the  other  hand,  if  no  ruie  of  property  is  involved, 
but  the  decision  in  the  ancient  case  depended  upon  the 
existence  of  a  State  of  society  which  is  now  obsolete,  or 
upon  views  of  public  policy  or  the  policy  of  the  law  which 
have  given  place  to  entircly  different  opinions,  its  authority 

sosgalmond,  Jnrlsprudence  (2d  Ed.)  p.  168.  And  see  Halsey  t. 
Superior  Court  of  City  and  Connty  of  San  Francisco,  152  CaL  71, 
91  Pac.  987. 

80«  Garland  t.  Jekyll,  2  Bing.  301. 

soTGerman  Ins.  Co.  y.  City  of  Manning  (0.  C.)  95  Fed.  697. 
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should  be  held  to  have  evaporated,  and  it  is  not  incumbent 
011  the  courts  to  submit  to  its  doctrincs.  Wc  shall  have 
morc  to  say  on  this  point  in  a  later  section.***  Moreover, 
it  does  sometimes  occur  that  the  authority  of  an  ancient 
and  once  highly  rcspected  decision  is  gradually  undermined 
and  finally  dcstroyed,  not  by  changing  conditions  in  the 
body  politic,  but  by  changing  judicial  opinion.  There  may 
be  a  long  course  of  subsequent  decisions,  dealing  with  the 
same  point,  not  one  of  which  avowedly  overrules  or  dis- 
approves  the  original  precedent,  but  only  attempts  to  "dis- 
tinguish"  it,  but  each  of  which  involves  a  departure  from 
its  principics,  slight  and  almost  inperceptible  at  first,  but 
advancing  by  degrees,  until  at  last  there  results  the  estab- 
lishment  of  an  entircly  different  rule  or  principle.  On  this 
point,  the  remarks  of  Professor  Salmond  are  highly  in- 
structive.  "A  moderate  lapse  of  time,"  says  he,  "will  give 
added  vigor  to  a  precedent,  but  after  a  still  longer  timc  the 
opposite  effect  may  be  produced,  not  indeed  directly,  but 
indirectly  through  the  accidental  conflict  of  the  ancient 
and  perhaps  partially  forgotten  principle  with  later  de- 
cisions.  Without  having  been  expressly  overruled  or  in- 
tentionally  departed  from,  it  may  become  in  course  of  time 
no  longer  really  consistent  with  the  course  of  judicial  de- 
cisions.  In  this  way  the  tooth  of  time  will  eat  away  an 
ancient  precedent  and  gradually  deprive  it  of  all  its  au- 
thority. The  law  becomes  animated  by  a  diiferent  spirit 
and  assumes  a  different  course,  and  the  older  decisions  be- 
come obsolete  and  inoperative/'  ^®*  Where  there  is  reason 
to  suspect  that  this  process  has  been  going  on,  no  reliance 
should  be  placed  on  an  ancient  precedent  until  the  whole 
course  of  subsequent  decisions  upon  the  same  subject-mat- 
ter  has  been  carefully  examined.  The  search  may  result 
in  the  rejection  of  the  early  decision  as  worthless,  or,  con- 
versely,  it  may  enable  us  to  ascribc  to  it  additional  pres- 
se and  authority. 

"•  See  Inf  ra,  p.  146. 

*«•  Salmond,  Jarispnidence  (2d  Bd.)  p.  168. 

BucK  Jud.Pb. — 7 
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CASES  INVOLVING  SPECIAL  OR  PECULIAR 

FACTS 

33.  A  case  decided  upon  its  own  special  or  peculiar  cir- 
cumstances,  or  only  with  a  view  to  avoiding  spe- 
cial hardship  in  the  particiliar  case,  cannot  be  re^ 
lied  on  as  an  authority  for  any  broad  or  general 
principle  of  law  apparently  implicated  in  it. 

In  Support  of  this  rule,  the  cases  cited  in  the  margin 
should  be  consulted.^^®  The  rule  is  well  illustrated  by  the 
history  of  the  case  of  Bowsher  v.  Watkins,  1  Russ.  &  Mylne, 
277,  as  discussed  in  a  case  in  Maryland,  in  which  the 
authority  of  that  decision  was  "strongly  pressed"  upon  the 
attention  of  the  court.  The  ruling  was  to  the  eflFect  that 
residuary  legatees  may  maintain  a  bill  for  an  account 
against  the  executor  and  the  surviving  partner  of  the  tes- 
tator,  although  collusion  between  the  defendants  was  nei- 
ther  charged  nor  proved.  Says  the  court  in  Maryland :  "The 
judgtnent  given  in  that  case  by  Sir  John  Leach  is  very  brief 
and  assigns  no  reasons.  The  report  simply  states  that  the 
Master  of  the  Rolls  was  of  the  opinion  that  the  plaintiff 
had  a  right  to  sustain  the  bill  against  the  surviving  part- 
ner. But  the  authority  of  that  case,  as  sustaining  the  broad 
general  proposition  contended  for,  has  been  thoroughly 
discredited  by  the  more  recent  decisions.  Thus,  the  Master 
of  the  Rolls,  Lord  Langdale,  says  of  it  in  Davies  v.  Davies, 
2  Kean,  539,  'I  well  recollect  that  there  were  special  cir- 
cumstances  which  induced  Sir  John  Leach  to  come  to  the 
conclusion  he  did  in  that  case,  and  that  the  decision  was  far 
from  establishing  the  general  proposition  that  in  every 
case  a  bill  might  be  filed  against  an  executor  and  the  sur- 
viving pärtner  of  the  testator  without  charging  or  proving 

aioClaflin  ▼.  Wllcox,  18  Vt.  610;  Lickbarrow  v.  Mason,  2  Durn. 
&  E.  73;  Town  of  Bloomfield  v.  Charter  Oak  Nat.  Bank,  121  ü. 
S.  121,  7  Sup.  Ct.  865,  30  L.  Ed.  923,  where  the  court,  as  a 
reason  for  not  conceding  very  much  force  to  a  decision  of  a 
court  of  the  State  whose  law  was  in  questlon,  said:  "The  case  is 
an  exceptlonal  one,  depending  on  its  peculiar  circumstances." 
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fraud  or  coUusion.'  And  in  view  of  these  explanations  of 
it,  Vice  Chancellor  Sir  Charles  Hall,  in  the  more  reccnt 
caseof  Yeatman  v.  Yeatman,  L.  R.  7  Ch.  Div.  214,  said: 
'I  agree  with  what  was  said  by  the  defendant's  counsel 
here,  that  that  case  had  better  never  be  referred  to  again 
as  supporting  any  such  general  proposition/"  *^^  As  to 
the  other  branch  of  the  nile  stated  above,  it  is  a  familiär 
saying  that  "hard  cases  make  bad  precedcnts."  It  weakens 
or  destroys  the  authority  of  a  preccdent  that  the  case  was 
decided  as  it  was  only  because  a  contrary  decision  would 
have  worked  hardship  in  the  particular  instance,  the  de- 
cision, as  is  usual  under  such  circumstances,  being  sup- 
ported  neither  by  authority  nor  by  legal  reason.*^* 


CASES  DOUBTED,  CRITICISED,  OR  OVERRULED 

34.  A  decision  which  has  been  ovemiled  by  the  court  which 

rendered  it,  or  reversed  on  appeal,  is  no  longer  to 
be  cited  as  a  precedent  in  those  courts  or  other 
Courts  of  the  same  system.  But  in  other  jurisdic- 
tions,  while  its  authority  is  more  or  less  impaired, 
it  does  not  foUow  that  it  must  be  entirely  rejected. 

35.  It  detracts  f rom  the  value  of  a  decision,  as  a  precedent, 

that  it  was  given  with  doubt  and  hesitation  by  the 
court  rendering  it,  or  that  it  has  been  criticised 
or  disapproved  by  the  same  court,  by  other  courts 
of  leaming  and  ability,  by  the  authors  of  Standard 
text-bookSy  or  by  the  legal  profession  generally. 

Overruled  C'Oses 

If  a  decision  has  been  expressly  overruled,  either  by  the 
same  court  which  rendered  it  or  by  a  court  exercising  ap- 
pellate  Jurisdiction  over  it,  it  can  of  course  no  longer  be 
cited  as  a  precedent  in  those  courts  or  in  other  courts  of 
the  same  system,  that  is  to  say,  the  courts  of  the  particular 

>"  Rogenzweig  ▼.  Thompson,  66  Md.  5d3,  8  Atl.  659. 

*"  See  Mooney  ▼.  Edwardfl,  61  N.  J.  Law,  479,  17  Atl.  973. 
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State  or  those  of  the  United  States,  as  the  case  may  be.*** 
The  latest  utterance  of  the  court  on  any  given  point  con- 
stitutes  the  authority  which  is  not  to  be  departed  from 
vvithout  cause.  And  this  is  also  true  of  decisions  over- 
ruled,  not  avowedly  but  by  necessary  implicationy  in  a  sub- 
sequent  case.***  But  here  it  is  necessary  to  show,  beyond 
reasonable  question,  that  the  two  authorities  are  really  ab- 
solutely  inconsistent  rulings  on  a  substantially  similar  State 
of  facts.  On  analogous  principles,  if  it  is  shown  that  the 
rule  announced  in  a  particular  case  was  unnecessary  to  its 
decision,  and  was  in  fact  obiter  dictum,  its  authority  as  a 
decision  on  that  point  is  lost ;  and  if  this  criticism  of  it  is 
made  by  a  superior  court,  the  effect  is  the  same  as  that  of 
overruling  a  decision.  Thus,  the  force  of  a  decision  render- 
ed  by  an  intermediate  appellate  court,  as  an  authority,  is 
destroyed  by  a  decision  of  the  supreme  court  of  the  State 
that  the  questions  passed  upon  were  not  involved  in  the 
case.**"  If  there  is  any  exception  to  the  rule  that  an  over- 
ruling decision  destroys  that  which  it  overrules,  and  takes 
its  place  as  an  authority,  it  would  probably  be  made  in  the 
case  of  a  single  decision,  deemed  clearly  erroneous,  which 
should  overrule  a  series  of  previous  authorities  or  unsettle 
the  established  principles  of  commercial  or  statutory  law.**' 
Where  a  rule  of  law  has  been  settled  by  the  decisions  of 
the  Courts,  but  afterwards  the  legislature  changes  it  by 
direct  enactment,  the  authorities  which  announced  it  are 
no  longer  of  any  force  or  value  as  precedents,  though  they 
may  be  used,  in  other  jurisdictions,  as  evidence  of  what 
the  law  was  before  the  interference  of  the  legislature.**^ 

We  are  next  to  inquire  as  to  the  weight  and  value  of  a 
decision  which  has  been  overruled,  when  it  is  cited  as  per- 
suasive  authority  in  the  courts  of  another  State  or  country. 

sisBradshaw  v.  Duluth  Imperial  Mill  Co.,  52  Minn.  50,  53  N. 
W.  1066. 

si«  See,  for  Instance,  remarks  in  James  v.  OiUen,  8  Ind.  App. 
472,  30  N.  B.  7. 

«1»  Bx  parte  Conley  (Tex.  Cr.  App.)  75  S.  W.  301. 

titt  See  And  v.  Mäander,  10  Cal.  282;  Callender's  Adm*r  ▼• 
Keystone  Mut.  Life  Ins.  Co.,  23  Pa.  474. 

SIT  Lemp  y.  Hastings,  4  G.  Greene  (Iowa)  448. 


§§84-35)      CA8C8  DOUBTED,  CRITICISEDy  OR  OYERRULE»      101 

Here  the  court  to  which  the  argument  is  addressed  is  sup-- 
posedly  under  no  kind  of  Obligation  to  follow  either  fht 
ovcmiled  or  the  overruling  decision ;  but  both  stand  be- 
fore  it  in  the  character  of  more  or  less  influential  argu- 
ments.  The  question  will  then  be  whether  the  original  de- 
cision or  that  which  overruled  it  is  the  more  worthy  of 
respcct  and  adherence.  Undoubtedly  the  force  of  a  prec- 
edent  is  much  weakened,  not  only  at  home  but  elsewhere, 
by  the  fact  that  subsequent  opinions  have  pronounced  it 
incorrect  and  set  it  aside  as  a  judicial  blunder.*^*  But 
still  a  court  in  another  Jurisdiction  may  not  share  this  opin- 
ion.  It  may  be  convinced  that  the  original  decision  was 
right  in  principle,  and  that  the  blunder  occurred  in  over- 
ruling  it.  In  that  event,  there  is  no  impropriety  in  follow- 
ing  it,  disregarding  the  later  ruling.  More  especially  is 
this  the  case  where  the  original  decision,  notwithstanding 
the  discredit  thrown  upon  it  at  home,  has  been  regarded  as 
correct  by  numerous  other  courts.  This  is  aptly  illustrated 
by  an  opinion  of  the  Supreme  Court  of  Ohio,  wherein  it 
was  Said :  "The  rule  which  we  think  should  govern  in  the 
casc  at  bar  is  in  keeping  with  the  decision  in  Rolt  v.  Wat- 
son,  4  Bing.  273,  a  case  overruled  in  England  but  not  in 
America,  and  which,  in  our  judgment,  commends  itself  as 
an  authoritative  exposition  of  the  law  on  the  subject-matter 
adjudicated."  ^**  The  case  is  of  course  different  where  the 
decision  cited,  though  rendered  in  another  Jurisdiction,  is 
binding  as  a  precedent  on  the  court  to  which  it  is  cited,  as 
in  the  instance  of  a  decision  of  the  highest  court  of  another 
State  construing  a  Statute  of  that  State,  or  in  the  case  of  a 
judgment  of  the  supreme  federal  court  interpreting  the 
Constitution  of  the  United  States.  In  such  cases,  a  deci- 
sion distinctly  overruled  in  the  Jurisdiction  where  rendered 
is  of  no  authority  elsewhere.  It  is  the  latest  declared  opin- 
ion which  must  be  accepted  as  authoritative. 

>^*  See  remarks  in  Brechbill  y.  Randall,  102  Ind.  528,  1  N.  B. 
362,  52  Am.  Rep.  095,  and  in  Golegrove  v.  Smith  (Cal.)  33  Pac.  115. 

>i>  Citizens*  Nat.  Bank  y.  Brown,  45  Ohio  St.  39,  11  N.  E.  799. 
4  Am.  8t  Rep.  528. 


•  • 
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{!e^s  Doubted  or  Criticised 

*'It  very  seriously  impairs  the  value  of  a  decision  as  a 
'••precedent  that  the  court  arrived  at  its  final  conclusion  with 
./much  hesitatioiiy  or  expressed  doubt  of  the  correctness  of 
•  its  judgment.  As  observed  in  one  of  the  cases,  where  "the 
views  expressed  were  not  altogether  satislactory  to  the 
court,  the  opinion  will  hardly  be  more  convincing  to  the 
profession  than  it  was  to  the  court."  ^^^  This  does  not 
very  often  happen.  But  not  infrequently  it  is  found  that 
the  same  judges  who  decided  a  case,  or  subsequent  judges, 
have  expressed  dissatisfaction  with  it.  Thus,  in  an  opinion 
of  the  United  States  Supreme  Court  it  is  said,  in  regard  to  a 
rule  of  the  common  law,  that  Lord  Mansfield  "exceedingly 
lamented  that  ever  so  inconvenient  and  ill-founded  a  rule 
should  have  been  established"  and  called  it  "absurd."  *^^ 
It  need  hardly  be  said  that  such  comment,  from  such  a 
source,  would  destroy  the  value  of  a  precedent.  But  the 
court's  disapproval  of  a  prior  decision  is  sometimes  mani- 
fested  in  a  reluctance  to  extend  its  doctrine  beyond  the 
very  narrowest  limits  consistent  with  its  continued  recogni- 
tion,  or  by  the  fact  that  the  court,  while  following  the  ear- 
lier  ruling,  does  so  with  expressions  of  dissatisfaction  or 
of  regret  at  the  necessity  of  so  doing.  This  also  seriously 
detracts  from  its  force  as  a  precedent.^^*  And  generally 
speaking,  where  a  decision  has  been  adversely  criticised, 
condemned  as  incorrect,  or  regretted  as  a  mistake,  by  the 
court  which  rendered  it  or  by  other  courts  of  co-ordinate 
authority,  it  sinks  very  low  in  the.scale  of  authority,  and 
cannot  be  redeemed  from  the  discredit  thus  cast  upon  it, 
unless  it  may  be  in  very  exceptional  instances,  where  it 
furnishes  very  strong  intrinsic  evidence  of  being  right.*^' 


220  People  of  State  of  Colorado  v.  Boylan  (C.  C.)  25  Fed.  694. 

221  Bond  V.  Dustin,  112  U.  S.  604,  5  Sup.  Ct.  296,  28  L.  Ed.  835. 

222  See  McClain  v.  Davis,  37  W.  Va.  330,  16  S.  B.  629,  18  L.  R. 
A.  634,  in  dissenting  opinion  of  Brannon,  J. 

228  lUustrations  of  this  rule  may  be  seen  in  the  following  cases: 
Mason  v.  A.  E.  Nelson  Cotton  Co.,  148  N.  C.  492,  62  S.  E.  625,  18 
L.  R.  A.  (N.  S.)  1221,  128  Am.  St.  Rep.  635;  Burrows  v.  Klunk. 
70  Md.  451,  17  Atl.  378,  3  L.  R.  A.  576,  14  Am.  St.  Rep.  371 ;   Hunt  v. 
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Often  the  courts  of  one  State  will  thus  doubt  or  disapprove 
the  decisions  of  another  State.  That  fact  will  prevent  their 
being  used  with  eff ect  in  the  State  where  such  criticism  has 
bcen  expressed ;  but  adverse  comment  upon  a  case,  made 
in  a  foreign  State,  does  not  always  impair  the  authority  of 
a  decision  in  the  State  where  it  was  rendered. 

Neither  can  a  case  be  very  confidently  relied  on  as  a 
precedent  if  its  doctrine  has  been  disapproved  or  con- 
dcmned  by  legal  text-writers  of  acknowledged  ability  and 
learning,  whose  works  are  considered  Standard  authorities 
on  the  subjects  to  which  they  relate.***  And  the  same  is 
true,  though  perhaps  in  less  degree,  where  a  decision  gives 
great  dissatisfaction  to  the  legal  profession  generally 
and  is  severely  criticised  by  them.  This,  for  example,  was 
the  reason  assigned  by  the  court  in  Rhode  Island  for  de- 
clining  to  follow  a  decision  made  by  Cockburn,  C.  J.  It 
was  pointed  out  that  the  ruling  in  question  was  much 
criticised,  and  led  to  a  vigorous  discussion  of  the  subject 
in  the  public  prints,  in  the  course  of  which  the  chief  jus- 
tice himself  issued  a  pamphlet  in  defense  of  his  decision, 
in  which,  however,  he  somewhat  qualified  the  apparent  doc- 
trine of  the  case  and  made  some  concessions.*^"  Other  in- 
stances  might  easily  be  cited  in  which  the  authority  of  a 
decision  has  been  shaken  by  the  criticism  of  the  bar;  but 

Fowler,  121  111.  269,  12  N.  B.  331;  Griflith  v.  Ventress,  91  Ala.  S66. 
8  South.  312,  11  L.  R.  A.  193,  24  Am.  St  Rep.  918;  Garland  v. 
JekyU,  2  Bing.  292 ;  The  Milan,  Lnshlngton,  388,  403 ;  In  re  Bart)er, 
1  Smale  k  G.  122.  In  the  case  last  cited,  it  was  remarked  of  the 
case  of  Jones  v.  Colbeck,  8  Ves.  38,  tliat  **that  case  has  the  Singular 
property  of  being  often  cited  as  authority,  always  considered  as  open 
to  objection,  and  never  foUowed." 

"♦Texas  &  P.  Ry.  Co.  v.  Hohn,  1  Tex.  Civ.  App.  36,  21  S.  W. 
942.  And  see  Wood  v.  State,  47  N.  J.  Law,  461,  1  Atl.  509,  where 
it  was  Said  of  a  decision  in  another  State:  "It  has  been  cited 
withont  commendation,  if  not  with  dissent,  by  such  authors  as 
Dr.  Wharton."  And  see  Town  of  Palatine  y.  Kreuger,  121  111.  72, 
12  N.  E.  75,  where  the  court  remarked  thät  it  was  "not  inclined 
to  follow"  a  certain  decision  from  another  State,  giving,  as  one 
reason,  that  "this  case  is  referred  to  in  Dillon  on  Municipal  Gor- 
Porations,  and  the  author  thinks  the  case  erroneously  decided." 

«» State  V.  Murphy,  16  R.  I.  528,  17  Atl.  99a 
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we  shall  mention  only  a  decision  of  the  Supreme  Court  of 
Pennsylvania,  as  to  which,  we  are  told,  "a  reargument  was 
applied  for  by  counsel  and  refused  by  the  Supreme  Court. 
Afterwards,  it  being  represented  to  the  court  by  certain 
eminent  members  of  the  Philadelphia  bar,  who  had  given 
the  subject  of  real-estate  titles  especial  attention,  that  the 
decision,  if  adhered  to,  threatened  the  generally  received 
understanding  of  the  profession  with  reference  to  the  rule 
in  Shelley's  Gase,  a  reargument  was  ordered."  **•  Criti- 
cism  or  disapproval  from  other  sources  may  also,  in  ex- 
ceptional  circumstances,  weaken  the  force  of  a  precedent. 
For  instance,  the  court  last  above  referred  to,  in  speaking 
of  one  of  its  own  early  decisions,  with  regard  to  the  man- 
ner of  settling  the  accounts  of  county  treasurers,  said :  "If 
this  case  was  ever  considered  as  a  correct  exposition  of  the 
law  touching  this  question,  it  has  been,  so  far  as  is  known, 
disregarded  by  the  legislature,  and,  as  we  have  been  inform- 
ed,  by  the  city  comptrollers,  county  auditors,  and  auditors 
general  ever  since,  with  one  exception  to  which  we  have  re- 
ferred." "^ 

But  it  is  to  be  observed  that  a  Single  decision  may  em- 
brace  several  points  of  law  or  be  capable  of  sevefal  ap- 
plications.  And  the  fact  that  it  has  been  criticised,  dis- 
approved,  or  even  overruled  as  to  one  of  such  points  or 
applications  does  not  necessarily  impair  its  weight  or  value 
as  to  the  remainder.  Thus,  speaking  of  an  English  case, 
the  court  in  Vermont  observes :  "Though  as  to  its  merits, 
this  case  has  been  doubted  and  rarely  followed,  it  does  not 
seem  to  have  been  criticised  on  this  point,  and  the  Su- 
preme Court  of  the  United  States  adopts  its  language  as 
one  of  the  principles  on  which  the  action  for  money  had 
and  received  is  maintainable."  *^* 

a 26  The  case  referred  to  is  Carroll  y.  Bums,  108  Pa.  886»  and 
the  quotation  is  from  an  editorial  note  appended  to  the  report  of 
the  case  in  tlie  18th  volnme  of  '*The  Reporter,"  p.  03. 

««t  City  of  Phüadelphia  v.  Martin,  12r>  Pa.  583,  17  Atl.  507. 

228  State  V.  Village  of  St.  Johnsbiiry,  50  Vt.  332,  10  Atl.  531. 
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CASES  APPPROVED  OR  ACQUIESCED  IN 

36.  The  force  of  a  decision,  as  a  precedent,  is  augmented 
by  the  fact  that  it  has  been  approved  or  f ollowed 
in  subsequent  cases,  that  it  has  not  been  criticised 
or  has  withstood  unfavorable  criticism,  or  that  it 
has  been  generally  acquiesced  in  by  the  legal  pro- 
fession. 

It  needs  no  argument  to  show  how  much  force  a  prece- 
icnt  gains  from  the  fact  of  its  being  approved  in  numerous 
subsequent  cases  of  the  same  nature.    Every  decision  in- 
creases  in  weight  in  proportion  as  it  is  thus  relied  on  and 
foUowed.     Buttressed  by  many  concurring  and  approving 
opinions,  it  may  become  a  rule  of  property,  or  a  leading 
C^Se,  or  otherwise  of  almost  impregnable  authority.    Much 
tbt  same  effect  is  produced  when  a  particular  decision  is 
found  to  be  in  harmony  with  a  number  of  independent 
nilings  on  the  same  point  by  various  other  courts.    Thus, 
in  the  federal  courts,  it  is  said  that  the  Obligation  to  follow 
the  decisions  of  the  other  courts  in  patent  cases  increases 
in  Proportion  to  the  number  of  courts  which  have  passed 
upon  the  question;    and  the  concordance  of  opinion  may 
have  been  so  general  as  to  become  of  Controlling  author- 
ity.***    Again,  even  without  express  approval   in  subse- 
quent cases,  the  absence  of  any  expressions  of  disapproval 
or  dissatisfaction  may  augment  the  force  of  a  precedent. 
Thus,  Judge  Deady,  speaking  of  a  former  decision  of  his 
own,  remarked:   "This  opinion  has  been  befqre  the  world 
for  more  than  two  years,  and  on  account  of  the  importance 
of  the  subject  has  attracted  some  attention,  but,  so  far 
as  I  am  aware,  it  has  received  no  unfavorable  criticism,  and 
time  and  reflection  have  fully  satisfied  me  of  the  correct- 
ness  of  the  ruHng."  ^'^     It  happens   occasionally  that   a 
decision  is  at  first  received  with  doubt  or  even  disapproba- 
tion,  but  that  t^me  and  experience  show  its  correctness,  and 

sa*  BriU  T.  Washington  Ry.  ft  Electric  Co.,  30  App.  D.  0.  255. 
ISO  Bx  parte  Koehler  (O.  O.)  30  Fed.  867. 
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convert  the  criticism  into  praise.  This  adds  much  to  its 
Prestige  and  authority.  Thus,  in  an  English  case,  it  was 
Said:  "It  is  true  that  Smith  v.  Clay  [Amb.  645]  was  at  first 
a  good  deal  cavilled  at  and  objected  to.  The  way,  how-* 
ever,  in  which  those  objections — objections  evidently  taken 
per  incuriam — ^have  yielded  to  further  inquiry  and  reflec- 
tion,  is  extremely  remarkable  and  instructive,  and  greatly 
adds  to  its  weicht  as  an  authority."  *'* 

General  acquiescence  in  a  decision,  on  the  part  of  the 
bar,  the  public  generally,  or  the  officers  to  whose  duties  or 
functions  it  relates,  is  testimony  to  its  correctness  and 
serves  to  strengthen  its  authority.  This  is  said  to  be  par- 
ticularly  the  case  with  decisions  involving  the  construction 
of  statutory  provisions  relating  to  mere  matters  of  pro- 
cedure  or  practice.*'*  Some  degree  of  importance  may  also 
be  attached  to  the  fact  that  the  decision  has  been  acqui- 
esced  in  by  the  parties  immediately  concerned  and  their 
counsel.  The  English  cases,  especially,  are  disposed  to 
attribute  considerable  weight  to  decisions  rendered  at  nisi 
prius,  or  on  preliminary  or  interlocutory  proceedings,  from 
the  fact  (where  it  exists)  that  the  parties  did  not  appeal 
as  they  might  have  done  if  dissatisfied  with  the  judgment, 
or  if  advised  by  counsel  that  they  might  obtain  a  reversal 
on  appeal;  and  especially  where  the  counsel  concerned  in 
the  case  was  known  to  be  a  lawyer  of  ability  and  one  char- 
acterized  by  reluctance  to  abandon,  in  the  face  of  an  un- 
favorable  judgment,  any  proposition  of  law  which  he  be- 
lieved  to  be  right  in  principle.*'*  Thus,  it  was  said,  in  ref- 
erence  to  a  decision  at  nisi  prius :  "Considering  what  able 
men  were  cofinsel  upon  that  occasion,  it  is  not  to  be  sup- 
posed  for  a  moment  that,  if  that  decision  could  have  been 
at  all  questioned,  it  would  not  have  been  carried  further. 
But  all  the  world  acquiesced  in  it;  the  parties  and  their 
counsel  acquiesced  in  it,  and  the  conduct  of  the  parties  is 

2S1  CampbeU  v.  Graham,  1  Riiss.  ft  M.  478. 

232  LoulsvUle  &  N.  R.  CJo.  v.  Daniel,  131  Ky.  689.  119  S.  W.  229 ; 
Edwards'  Adm*r  v.  Lam,  132  Ky.  32,  119  S.  W.  175. 

238  See  Dalmer  v.  Barnard,  7  Dum.  &  E.  252;  Brisbane  y.  Da- 
eres,  5  Taunt.  157;    Compton  y.  Gollinson,  2  Bro.  G.  G.  385. 
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a  great  matter  in  these  mercantile  transactions."  ••*     So 

again,  speaking  of  a  casc  cited  as  a  precedent :   "Certainly 

it  was  not  argued,  but  it  is  a  niost  positive  decision,  and 

the  counsel  was  certainly  a  most  experienced  advocate,  and 

not  disposed  to  abandon  tenable  points."  •'•     This  pre- 

snmption  in  favor  of  a  decision  is  particularly  strengthened 

if  there  have  been  numerous  Hke  cases,  none  of  which  was 

ever  appealed,  thus  showing  an  agreement  or  acquiescence 

of  the  legal  profession  in  general.    As  observed  in  an  Eng- 

lish  case,  "the  circumstance  of  no  writ  of  error  having  been 

brought  to  reverse  any  of  these  judgments  is  a  strong 

prool  of  the  universal  opinion  of  the  profession  upon  that 

sübject."  *'•    Finally,  it  increases  the  value  and  importance 

of  a  case  as  a  precedent  that  it  has  been  cited  with  approval 

by  a  text-writer  of  acknowledged  ability  and  learning.**' 


ARGUMENT  BY  COUNSEL  AND  CONSIDERATION 

BY  COURT 

37.  The  authority  of  a  precedent  is  greatly  increased  by 
the  f act  that  the  case  was  exhaustively  argued  by 
counsel  and  fully  and  maturely  considered  by  the 
court^  and,  on  the  other  hand,  it  is  diminished  by 
the  fact  that  the  case  was  submitted  without  ar- 
gumenta or  on  scanty  or  insufficient  argiunent,  or 
that  it  did  not  receive  the  attentive  consideration 
of  the  court. 

The  opinion  in  a  case  gains  in  weight  and  authority,  and 
faence  in  importance  as  a  precedent,  in  proportion  as  the 
point  at  issue  was  more  fully  discussed,  more.  completely 
considered  and  comprehended  by  the  court,  and  more  elab- 
orately  elucidated  in  its  judgment.  Since  it  is  the  office 
of  the  briefs  and  arguments  of  counsel  to  bring  to  the 

SS4  King  y.  Humphery,  1  McClel.  ft  Y.  191. 

sts  Brisbane  v.  Dacres,  5  Taunt.  163,  per  Mansfield,  G.  J. 

336  King  V.  Lynn,  2  Term,  733. 

sst  Monkton   y.  Attomey   General,  2  Russ.   ft  M.   105. 
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knowledge  of  thc  court  the  precise  questions  involved  in 
the  case  and  the  authorities  in  accordance  with  which  thcy 
are  to  be  decided,  and  since  the  arguments  at  the  bar  tcnd 
to  cxplain  and  develop  such  points  and  questions,  it  is  gen- 
erally  considered  that  an  opinion  in  a  case  which  was  well 
and  fully  argued  is  entitled  to  more  respect  and  authority 
than  one  which  received  little  or  no  such  attention.     "If 
a  decision,"  says  the  court  in  New  York,  "is  made  upon 
solemn  argument  and  mature  deliberation,  the  presump- 
tion  is  in  favor  of  its  correctness,  and  the  Community  have 
a  right  to  regard  it  as  a  just  declaration  or  exposition  of 
the  law."  *••     So  another  court  gives  as  a  reason  for  ap- 
proving  and  following  an  EngHsh  decision  that  "the  case 
was  thoroughly  argued  and  was  most  carefully  considered 
by  the  court."  ^'^     So  the  Supreme  Court  of  Rhode  Is- 
land, speaking  of  a  decision  made  in  New  York,  observes : 
"On  account  of  the  magnitude  of  the  interests  at  stake, 
thc  case  received  in  the  court  of  appeals,  from  both  counsel 
and  court,  an  elaborate  and  exhaustive  study  and  discus- 
sion.    There  is  no  reason  to  suppose  that  any  argument  or 
authority  of  any  value,  bearing  upon  the  subject,  can  have 
escaped  a  thorough  scrutiny  and  consideration.    The  con- 
clusion  of  so  able  and  learned  a  tribunal,  so  reached,  though 
not  binding  on  us  merely  as  authority,  is  >eminently  en- 
titled to  respect,  and  it  seems  to  us  to  be  correct."  **•    It 
is  permissible  also  to  take  into  consideration  the  fact  that 
the  counsel  who  prepared  and  argued  the  case  were  able 
and  eminent  lawyers,  because  the  presumption  is  that  their 
study  of  it  was  exhaustive,  and  consequently  that  the  court 
had  the  benefit  of  all  the  light  that  could  be  shed  upon  the 
subject  by  the  existing  authorities  and  by  sound  and  search- 
ing  legal  reasoning.^*^    And  moreover,  the  importance  of  a 
decision  is  augmented  by  the  fact  that  it  was  not  rendered 
until  after  a  reargument  or  reconsideration  of  the  case. 
Thus,  a  certain  English  case  is  said  to  be  "of  great  au- 

asspeople  v.  Mayor,  etc.,  of  City  of  Brooklyn,  9  Barb.  535. 
3t*  Glenn  y.  Howard,  65  Md.  40,  3  Atl.  895. 
240  Wood  7.  Hammond,  16  R.  I.  98,  17  Atl.  324. 
341  See  Lewis  y.  Campbell,  8  Taunt.  727. 
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thority,  because  it  was  twice  argued  at  the  bar,  and  Lord 
Chief  Justice  Willes  took  infinite  pains  to  trace  with  ac- 
curacy  those  things  which  arc  privileged  from  distress."  •** 
In  effect,  it  may  be  said  that  the  latter  consideration,  the 
attentive  consideration  of  the  court,  is  the  important  ele- 
ment  in  appraising  the  value  of  a  precedent.  Bat  this  is 
prepared  for,  and  in  a  vital  sense  insured,  by  the  thorough 
arg^ment  of  counsel.  If  the  one  precedes,  the  other  is 
practically  sure  to  follow.  It  is  for  this  reason  that  we 
find  the  two  phrases,  "solemn  argument"  and  "mature 
consideration,"  so  often  associated  in  the  remarks  which 
courts  have  made  in  criticism  of  decisions.  How  much 
stress  is  laid  upon  the  degree  of  care  with  which  the  opin- 
ion  of  the  court  was  studied,  may  appear  from  the  foUow- 
ing  quotations,  all  relating  to  the  value  of  particular  prec- 
cdents  cited.  "That  case  underwent  grave  consideration 
by  the  court,  which,  at  the  time,  was  filled  by  very  learned 
judges."  '*•  "That  case  was  decided  by  Lord  Chief  Justice 
Haie  and  the  other  judges  on  great  consideration."  *** 
"This  is  a  case  of  the  highest  authority,  especially  valuable 
for  the  clear  and  able  manner  in  which  the  argument  is  put 
in  the  judgment  of  Lord  Erskine,  who  did  not  deliver  his 
opinion  until  he  had  given  the  füllest  deliberation  to  the 
question,  and  taken  great  pains  to  satisfy  his  mind."  **' 
Also  it  is  to  be  noted  that  when  a  court  changes  its  opinion 
in  the  same  case,  the  later  decision  is  entitled  to  additional 
rcspect  from  the  fact  that  it  evidences  a  more  careful  and 
mature  deliberation  given  to  the  case,  and  therefore  is  more 
likely  to  be  satisfactory  in  the  thoroughness  and  soundness 
of  its  reasoning.  Thus  it  is  said  in  an  English  case :  "Lord 
B.'s  judgment  in  Lawson  v.  Lawson  [4  B.  P.  C.  21]  is  entitl- 
ed to  the  greater  weight,  because,  when  the  point  first  came 
before  him,  he  entertained  a  different  opinion."  **•    But  of 

842  Gorton  t.  Falkner,  4  Dum.  ft  E.  568.    And  see  Chicago,  K. 
4b  N.  Ry.  Co.  ▼.  Van  Oleaye^  52  Kan.  665,  33  Pac.  472. 
S4S  Williams  r.  Qermaine,  7  Barn.  &  C.  476. 
S4«  Liverpool  Waterworks  Co.  v.  Atkinson,  6  East,  51Z 
s«5  Charchman  r.  Ireland,  1  Russ.  &  M.  254. 
84«  WUkinson  y.  Atkinson,  1  Turn.  &  R.  257. 
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course  this  must  be  taken  subject  to  the  limitation  that  the 
change  of  opinion  shall  have  been  induced  solely  by  a  rear- 
gument  or  reconsideration  of  the  legal  aspccts  of  the  case. 
If  it  was  induced  by  political  or  any  other  extraneous  in- 
fluences, — a  rare  but  not  unknown  event, — ^the  opposite 
would  be  true. 

Conversely,  it  detracts  from  the  value  of  a  decision,  as  a 
precedent,  that  there  was  no  argument,  or  scant  argument, 
of  the  question  before  the  court,  or  that  it  was  not  ade- 
quately  considered.  Witness  the  following  remarks  by 
various  courts  upon  the  authority  of  various  precedents 
cited  to  them:  "It  is  to  be  observed  that  the  case  was  very 
shortly  argued,  and  that  it  does  not  appear  to  have  received 
all  that  consideration  from  the  court  which  it  deserved."  **^ 
"We  look  into  these  opinions  in  vain  for  the  evidence  of 
that  solemn  argument  and  mature  deliberation  which,  upon 
the  doctrine  of  stare  decisis,  should  give  to  the  case  the 
weight  of  authority  sufficient  to  foreclose  the  judgment 
of  all  other  tribunals  upon  the  same  question."  ***  "The 
question  does  not  seem  to  have  been  very  fully  argued, 
there  being  other  and  more  prominent  questions  in  the  case, 
and  the  court,  in  their  opinion,  dispose  of  the  matter  very 
summarily  and  without  much  consideration."  **•  "In  the 
few  cases  which  may  be  found  holding  the  other  way,  the 
question  does  not  seem  to  have  received  much  consideration 
from  the  courts  rendering  the  decision s,  and  the  absence  of 
argument  in  their  support  renders  unnecessary  any  special 
reference  to  them."  ^*®  "It  will  be  seen  from  the  opinions 
themselves  and  from  the  arguments  of  counsel  presented 
in  the  reports,  that  the  question  did  not  receive  any  very 
elaborate  consideration,  either  in  the  opinions  of  the  court 
or  in  the  arguments  of  counsel ;  and  the  question  was  evi- 


s«7  t)oe  V.  Hutton,  3  Bos.  ft  P.  650. 

t48people  V.  Mayor,  etc.,  of  City  of  Brooklyn,  9  Barb.  (N.  Y.) 
544. 

>«»  Blals  y.  MinneapollB  ft  St.  I/.  R.  Ck>.,  84  Minn.  67,  24  N.  W. 
558,  57  Am.  Rep.  36. 

«Bo  Hine  v.  Manhattan  B.  Co.,  132  N.  Y.  477,  30  N.  B.  Ö85,  15  L. 
R.  A.  591. 
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dently  not  fuUy  considcrcd."  •■*     "That  case  is  of  doubt- 

ful  soundnesSy  and  the  point  relevant  to  this  discussion 

seems  to  have  been  decided  without  much  consideration 

and  without  any  discussion  of  the  authorities."  *•*     "We 

have  some  difficulty  in  dealing  with  this  case,  seeing  that 

it  was  taken  by  Sir  Robert  Phillimore  in  Chambers,  where 

the  leamed  judge  had  not  the  advantage  of  having  the  au- 

thorities  on  the  point  cited  to  him."  *••    So,  "it  did  not  ap- 

pear  that  the  attention  of  the  court  had  been  directed  in 

that  case  to"  a  passage  in  Coke  upon  Littleton.***    So  the 

Supreme  Court  of  Rhode  Island,  speaking  of  one  of  its  own 

former  decisions,  has  said :   "The  case  was  a  petition  for 

an  opinion  an  a  case  stated,  and  was  doubtless  submitted 

without  füll   argument  or  presentation  of  authorities,  so 

that  the  court,     ♦     ♦     *     supposing  that  there  were  two 

lines  of  decisions  of  about  equal  authority  to  choose  be- 

tween,  naturally,  without  the  consideration  which  it  might 

otherwise  have  bestowed,  chose  that  line  of  decision  which 

was  in  accord  with  the  rule  in  bankruptcy.    The  case  is  not 

without  respectable  support,  but  we  have  no  doubt  that  we 

should  have  decided  the  case  differently  if  we  had  had  be- 

forc  US  when  we  decided  it  the  same  array  of  authorities 

which  we  have  before  us  now."  *•• 

For  similar  reasons,  if  the  decision  in  the  case  should 
turn  on  a  point  not  raised  or  argued  by  counsel,  it  is  con- 
sidered  less  valuable  as  an  authority,  and  more  easily  to  be 
disregarded,  than  where  the  reasoning  and  conclusions  of 
the  court  are  addressed  to  the  very  questions  raised  by  the 
Arguments  at  the  bar.  Thus,  according  to  the  court  in  New 
York,  where  an  appellant  submits  his  points  without  argu- 
roent,  and  fails  to  notice  an  objection  which  would  have 
been  fatal,  and  omits  to  present  any  argument  or  authorities 


'"Wabash,  St  L.  ft  P.  R.  Co.  v.  lUlnois,  118  U.  S.  557,  7  Sup. 
et  4,  30  L.  Bd.  244. 

'*>  State  ex  rel.  Mcintosh  y.  Greensdale,  106  Ind.  364,  6  N.  E.  826, 
55  Am.  Rep.  753. 

'^'The  Hope,  49  Law  Times  (N.  8.)  158. 

"*Doe  V.  Meyler,  2  Maule  &  S.  276. 

'>' Allen  T.  Danielsoll,  15  R.  I.  480,  8  Aü.  70& 
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upon  the  subject,  and  the  decision  is  based  upon  such  point, 
the  court  will  not  regard  itself  as  concluded  by  what  has 
been  stated  in  the  opinion,  when  a  case  involving  the  same 
question  shall  subsequently  come  before  it.^'* 


RANK  AND  REPUTATION  OF  COURT  OR  JUDGE 

38.  In  estimating  the  value  of  a  precedent,  much  importance 

is  attached  to  the  rank  and  Standing  of  Üie  court 
from  which  it  proceeds,  great  def erence  being  paid 
to  those  Courts  which  possess  an  acknowledged 
reputation  for  leaming  and  ability,  or  a  special 
and  intimate  familiarity  with  the  branch  of  the 
law  to  which  the  decision  in  question  relates. 

39.  The  authority  of  a  decision  may  be  greatly  increased. 

by  the  eminence  or  high  reputation  of  the  judge 
preparing  the  opinion,  or  by  his  expert  knowledge 
of  the  subject  involved.  On  the  other  band,  it  is 
diminished  if  the  opinion  contains  dear  evidence 
of  any  bias  or  prepossession  on  his  part. 

40.  The  opinions  of  nisi  prius  and  other  inferior  courts 

generally  rank  low  in  the  scale  of  authority;  but 
such  an  opinion  may  be  intrinsically  entitled  to 
much  respect  for  its  leaming  or  sound  reasoning» 
and  may  be  followed  by  superior  courts  in  the 
absence  of  other  precedents,  or  for  other  special 
reasons. 

Rank  or  Reputation  of  Court 

The  value  of  an  authority  depends,  to  a  very  considerable 
degree,  upon  the  rank  of  the  court  which  rendered  the 
decision.  The  judgments  of  the  inferior  courts,  whether 
of  the  same  or  another  State,  for  reasons  which  will  pres- 
ently  be  stated,  are  not  generally  regarded  as  possessing 
much  weight.  On  the  other  band,  the  decisions  of  the 
Supreme  Court  of  the  United  States,  even  in  cases  where 
they  are  not  technically  binding  on  the  State  courts,  are 

«5«  In  re  Lyman,  IGl  N.  Y.  119,  55  N.  B.  40S. 
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received  by  the  latter  with  the  very  greatest  respect.  And 
sOy  when  English  cases  are  cited  in  cur  courts,  their  au- 
thority  is  esteemcd  in  proportion  to  the  rank  of  the  court 
from  which  they  proceed,  much  greater  deference  being 
paid  to  the  rulings  of  the  court  of  last  resort  than  to  those 
of  a  nisi  prius  court.  Again,  among  the  appellate  State 
Courts  of  this  country,  there  are  some  which  have,  through- 
out  their  entire  history,  or  at  least  for  considerable  periods 
of  time,  deserved  and  obtained  a  very  high  reputation  for 
learning,  consistency,  and  sound  judgment.  Their  opin- 
ions  are  formidable  weapons  in  the  arena,  and  are  regarded 
by  all  Courts  with  peculiar  respect.  Thus,  it  has  been  ob- 
serv'ed  by  a  learned  judge  and  able  critic:  '*There  are 
Courts  of  the  states  which  have  long  preserved  their  char- 
acter  for  ability,  care,  and  labor,  and  in  regard  to  which  it 
is  sufficient  to  say  at  once  that  this  is  a  case  decided  by  the 
Supreme  Court  of  Massachusetts,  of  New  York,  of  Penn- 
sylvania, or  of  South  Carolina  in  her  best  days,  to  demand 
for  it  at  once  the  consideration  of  the  court."  **^  But  it 
is  unfortunately  true  that  the  reverse  of  this  proposition 
must  also  occasionally,  though  seldom,  be  taken  into  ac- 
count.  For  example,  in  an  opinion  of  the  Supreme  Court 
of  Montana,  it  was  said :  "It  is  true  there  is  one  case,  de- 
cided in  Texas  during  the  stormy  days  of  reconstruction, 
by  the  military  supreme  court,  in  which  an  accused  person 
was  denied  this  right ;  but  the  opinions  of  that  court  have 
ceased  to  be  quoted  as  authority,  and  are  said  to  be  de- 
cisions  only  of  the  cases  therein  tried.    The  opinion  does 


»»T  23  Am.  Law  Rct.  p.  172,  artlcle  by  Mr.  Justice  Miller  on  "The 
Use  and  Value  of  Authorltles.*'  We  may  add,  as  testlmony  to  the 
nme  poInt,  tbe  followlng  remarks  selected  at  random  from  the  re- 
portB:  The  Supreme  Court  of  Pennsylvania  is  "an  appellate  court  of 
nnqnestloned  ability.'*  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Maddry,  57 
Ark.  306,  21  S.  W.  472.  "The  Supreme  Court  of  New  Jersey,  which 
ranke  among  the  ablest  in  the  country."  Allen  y.  Intendant  &  Coun- 
dlmen  of  La  Fayette,  89  Ala.  641,  8  South.  30,  9  L.  R.  A.  497.  "The 
iame  doctrine  has  been  repeatedly  recognized  by  the  chancellor  and 
bjr  the  Judges  of  the  Supreme  Court  of  the  State  of  New  York,  who 
are  Justly  ranked  among  the  most  enllghtened  Jurlsts  of  this  or  of 
any  other  nation."     State  y.  EUis,  3  Conn.  190,  8  Am.  Dec.  175. 

Black  Jud.Pb.— 8 
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not  quote  a  singlc  authority  to  sustain  it,  and  does  not 
seem  to  us  to  be  well  founded  in  reason."  ^** 

Again,  the  authority  of  a  precedent  is  increased  by  the 
fact  that  the  decision  was  made  by  a  judge  (or  bench  of 
judges)  peculiarly  skilled  or  versed  in  that  branch  of  the 
law  which  the  case  involved.  Thus  the  English  reports 
will  abundantly  show  that  great  and  especial  respect  has 
been  shown  to  the  decisions  of  Lord  Talbot  and  those  of 
Lord  Kenyon  on  real-property  law,  to  those  of  Lord  Mans- 
field  on  all  questions  of  commercial  law,  to  those  of  Gibbs 
and  Denison  on  questions  of  pleading,  and  to  those  of 
Lord  Macclesfield  on  evidence.  So  it  is  observed  by  the 
same  learned  judge  above  quoted  that  "it  is  obvious  that,  in 
the  Courts  of  s  tat  es  where,  by  reason  of  great  eitles,  the 
commerce  is  extensive  and  the  moneyed  transactions  of 
great  value,  the  commercial  law  is  of  supreme  importance, 
and  the  decisions  are  of  commanding  weight.  So,  also, 
there  are  states  in  which  the  purity  of  the  separate  Juris- 
diction in  equity  has  been  preserved  far  beyond  that  of 
others,  and  this  adds  to  the  authority  of  their  decisions 
in  such  cases.  There  also  may  be,  and  there  probably 
are,  courts  in  which  the  land  laws  have  attained  a  uni- 
formity  of  administration  rendering  the  decisions  in  re- 
gard  to  land  titles  of  superior  value."  *"•  For  similar 
reasons,  the  courts  of  Louisiana  have  shown  special  defer- 
ence  to  and  reliance  on  the  decisions  of  the  high  courts  of 
France,  when  the  laws  of  that  country  have  furnished  the 
foundation,  or  the  analogy,  on  which  the  customary  or 
statutory  law  of  their  own  State  was  founded.^'* 

Bminence  of  Particular  Judge 

The  authority  of  a  great  name  adds  much  to  the  strength 
of  a  judicial  precedent.    If  the  rule  or  principle  announced 

t5«  Territory  v.  Hart,  7  Mont.  42,  14  Pac.  768;  Id.,  7  Mont  489, 
17  Pac.  718. 

86»  Mr.  Justice  Miller,  ut  supra,  in  23  Am.  Law  Rev.  p.  172. 

*«o  See,  for  instance,  Succession  of  Le  Blanc,  37  La.  Ann.  546; 
Bergamini  y.  Bastian,  35  La.  Ann.  60,  48  Am.  Rep.  216;  Bernard 
V.  Whitoey  Nat.  Bank,  43  La.  Ann.  50,  8  South.  702»  12  L.  R.  A.  302 ; 
Mullins  y.  Blaise,  37  La.  Ann.  92. 
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is  one  generally  accepted  or  approved,  it  may  impart  to  it 
almost  the  certainty  of  mathematical  demonstration.  If 
the  question  is  a  debatable  one,  it  may  easily  suffice  to  turn 
the  Scale.  It  may  even  protect  from  succcssful  impeach- 
ment  a  decision  which  lies  so  close  to  the  line  that  it  would 
be  open  to  grave  doubt  if  proceeding  from  a  less  eminent 
source.  As  remarked  by  Mr.  Justice  Miller:  "While  the 
raain  value  of  the  authority  of  adjudged  cases  is  in  the 
character  of  the  courts  which  decided  them,  it  often  oc- 
curs  that  this  value  is  very  much  enhanced  by  the  Standing 
of  the  judge  who  delivered  the  opinion.  If  he  be  a  man 
who  has  attained  high  reputation  as  a  Jurist,  as  a  judge, 
as  a  law-writer ;  if  he  be  one  of  those  members  of  the  legal 
profession  who  Stands  out  prominently  as  a  leading  man 
of  the  times  in  the  law,  or  in  any  particular  branch  of  it, 
this  character  in  the  man  from  whom  the  opinion  emanated 
is  often  of  more  value  than  the  character  of  the  particular 
court  which  may  have  made  the  decision."  ^•^     To  select 

»•123  Am.  Law  Rev.  p.  167.  Note  also,  by  way  of  Illustration, 
tlie  following  examples  seleoted  from  amoDg  the  vast  number  which 
miglit  be  found  in  the  reports:  '*That  sound  and  able  Judge,  Mr. 
Justice  Campbell  of  Michigan."  White  v.  Commissioners  of  Mult- 
nomah  Co.,  13  Cr.  317,  10  Pac.  484,  57  Am.  Rep.  20.  "It  is  true  that 
the  Claim  of  the  def endant  is  supported  by  a  dictum  of  Chief  Jus- 
tice Parsons;  but  notwithstanding  the  great  respect  which  even  a 
dictnm  of  that  eminent  judge  should  reeeive,  we  are  unable  to  as- 
sent  to  the  defendant's  contention."  Conunonwealth  y.  Wardwell, 
136  Mass.  164.  The  Supreme  Court  of  Indiana,  in  Hackney  v.  Welsh, 
107  Ind.  253,  8  N.  E.  141,  57  Asn.  Rep.  101,  speaks  of  Chief  Justice 
GibEon  of  Pennsylvania  as  "one  of  the  ablest  judges  that  ever  oc- 
cupied  the  bench."  So,  again,  *'the  great  reputation  of  Judge  Bal- 
lett for  erudition,  especially  in  questions  involving  mining  rights, 
glves  rise  to  mnch  diffidence  upon  our  part  in  attempting  to  crlticize 
his  decision  in  that  case.*'  Watervale  Min.  Co.  v.  Leach,  4  Ariz. 
34,  33  Pac.  418.  "We  are  content  to  adopt  the  language  of  that 
great  Jurist,  Chancellor  Johnston,  in  announcing  the  Judgment  of 
the  court  in  the  case  of  Bradley  v.  Lowry,  l  Speers,  Eq.  1  [39  Am. 
Dec  142]."  Gore  v.  Clarke,  37  S.  C.  537,  16  S.  E.  614,  20  L.  R.  A. 
465.  Without  intending  any  invidious  discrimination  against  other 
jarists  who  are  justly  held  in  honor,  or  attempting  to  call  the  roll 
of  the  great  men  whose  opinions  have  adorned  American  Jurispru- 
dence,  we  may  surely  add  to  the  foregoing  the  distinguished  names 
of  Marshall,  Story,  Harlan,  Brewer,  Kent,  Sharswood,  and  Cooley. 


,'• 
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a  few  illustrations  from  thc  multitude  which  might  bc 
cited,  we  may  mention  a  casc  in  which  the  Maryland  Court 
of  Appeals,  quoting  from  opinions  of  Chief  Justice  Parsons 
in  Massachusetts  and  Chancellor  Kent  in  New  York,  says : 
'*Both  of  these  great  jurists  cited  and  relied  upon  [a  case] 
decided  by  Lord  Chancellor  King,  assisted  by  the  master  of 
the  rolls  and  Chief  Baron  Reynolds,  and  quoted  with  ap- 
proval  by  Lord  Hardwicke.  These  assuredly  are  author- 
ities  of  great  weight.  We  think  that  they  ought  to  be  con- 
sidered  as  settling  the  law,  although  contrary  opinions  have 
been  declared  by  some  very  learned  courts."  *•*  So,  in  a 
case  in  Massachusetts,  criticising  an  English  decision,  it 
was  said:  "That  this  case  is  very  near  the  line  is  shown 
by  the  fact  that  such  eminent  judges  as  Blackbum  and 
Mellor  diflfered  from  the  final  decision  of  the  House  of 
Lords."  *•*  So  again,  in  England,  the  very  greatest  respect 
is  always  paid  to  the  rulings  and  decisions  of  Dr.  Lushing- 
ton  upon  matters  of  maritime  and  admiralty  law,  on  ac- 
count  of  his  minute  and  exhaustive  knowledge  of  the  sub- 
ject."* 

Bias  of  Judge 

Although  the  courts  steadily  refuse  to  adjudicate  ques- 
tions  of  a  political  nature,  it  will  sometimes  happen  that 
the  decision  in  a  case  may  turn  upon  the  political  aspects 
of  an  act  of  legislation,  or  the  balance  may  incline,  in  a 
doubtful  case,  according  to  the  political  prepossessions  of 
the  members  of  the  court.  So  also,  views  of  statecraft, 
opinions  in  political  economy,  specialized  modes  of  legal 
thinking,  or  other  personal  bias,  may  indirectly  and  un- 
consciously  warp  the  judgment  of  a  just  and  impartial 
judge  to  such  an  extent  as  to  make  his  decision  no  true 
exponent  of  the  law  but  a  merely  personal  opinion.  Crit- 
icism  of  decided  cases  on  this  ground  is  always  permissible, 
if  honest,  but  should  not  be  allowed  to  detract  from  the 
weight  of  the  decision  as  an  authority  unless  the  facts 


t9i  CombB  V.  Combs,  67  Md.  11,  8  Atl.  757,  1  Am.  St  Rep.  dStk 
s«3  Samuel  y.  Cheney,  135  Mass.  278,  46  Am.  Rep.  467. 
»•4  See,  for  Instance,  The  EUn,  49  Law  T.  N.  S.  87. 
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showing  the  bias  of  the  judge  are  notorious  and  their  in- 
fluence  upon  the  judgment  is  unmistakable. 

Decisions  of  Co-ordinate  Courts 

Dccisions  of  inferior  courts  are  not  imperatively  binding 
upon  courts  of  equal  rank  and  co-ordinate  Jurisdiction. 
They  do  not  possess  the  authority  of  decisions  proceeding 
from  the  court  of  last  resort.  But  they  may  be  respectcd 
for  their  reasoning,  and,  on  the  principle  of  comity,  they 
may  be  and  frequently  are  followed  for  the  sake  of  uni- 
fonnity  of  decision.  This  applies  as  between  the  various 
circuit,  district,  or  other  lower  courts  of  a  State,  and  also 
as  between  the  several  co-ordinate  courts  of  the  United 
States.**'  In  England,  the  traditional  respect  for  the  de- 
cision of  a  court  of  co-ordinate  Jurisdiction  has  been  carried 
much  further  than  in  this  country.  Thus,  in  a  case  before 
Jessel,  when  Master  of  the  Rolls,  he  said :  "So  strong  has 
been  my  view  [of  the  importance  of  adherence  to  prece- 
dents]  that  where  a  case  has  decided  a  principle,  al- 
though  I  myself  do  not  concur  in  it,  and  although  it  has 
been  only  the  decision  of  a  tribunal  of  co-ordinate  Jurisdic- 
tion, I  have  feit  bound  to  follow  it  where  it  is  of  respectable 
age  and  has  been  used  by  lawyers  as  settling  the  law,  leav^ 
ing  to  the  appellate  court  to  say  that  case  is  wrongly  de- 
cided, if  the  appellate  court  should  so  think.'*  ^'^  And  in 
a  comparatively  recent  case  it  was  held  by  the  Chancery 
Division  of  the  Supreme  Court  of  Judicature  that  they 
could  not  overrule  a  decision  by  the  former  Court  of  Chan- 
cery, that  being  a  court  of  co-ordinate  Jurisdiction.^*'  But 
cven  in  England,  this  rule  is  not  invariably  applied.  Thus, 
in  a  case  in  the  Court  of  Queen's  Bench,  Lord  Chief  Jus- 
tice Campbell  is  reported  to  have  said:  "We  have  been 
presscd  with  the  authority  of  Drew  v.  Collins,  6  Exch.  670. 
To  that  authority  we  have  paid  the  most  sincere  respect ; 
but,  after  a  very  careful  examination,  we  are  not  able  to 

>*>A8  to  the  former,  see  Chapter  VII;  as  to  the  latter,  lee  Chap- 
t»  VIII. 

»« In  re  Hallett's  Eatate,  13  Gh.  Diy.  606,  712. 

"7  Pledge  V.  Carr,  [1895]  1  Ch.  51. 
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assent  to  the  reasoning  on  which  it  rests.  As  it  is  only  the 
decision  of  a  court  of  co-ordinate  Jurisdiction,  we  do  not 
consider  ourselves  bound  by  it;  and  we  have  the  less  re- 
luctance  to  decide  according  to  our  own  opinion,  as,  the 
question  being  upon  the  record,  it  may  be  carried  to  the 
Exchequer  Chamber  and  the  House  of  Lords."  ^^^ 

Decisons  of  Inferior  Courts 

A  decision  made  by  an  inferior  court,  or  one  which  is 
subject  to  the  appellate  or  supervisory  Jurisdiction  of  a 
higher  court,  will  be  regarded  by  the  court  which  made 
it  as  a  precedent  for  its  own  future  action,  so  long  as  it 
remains  unreversed  by  the  upper  tribunal,  and  so  long  as 
that  court  has  not  rendered  any  decision  contrary  to  or 
conflicting  with  it ;  and,  in  the  same  circumstances,  it  may 
be  cited  and  relied  on  as  a  precedent  in  other  courts  of  the 
same  System  which  are  of  the  same  rank  or  of  an  inferior 
rank.*®*  But  in  the  higher  courts,  and  in  foreign  jurisdic- 
tions  the  decisions  of  the  inferior  courts  are  not  so  highly  es- 
teemed  as  those  which  proceed  from  the  appellate  tribu- 
nals.*^°  Aside  from  the  supposition  (not  always  well  found- 
ed)  that  these  courts  are  presided  over  by  judges  who  do  not 
possess  the  learning  of  the  superior  courts  and  that  there 
may  be  a  lack  of  thorough  and  exhaustive  consideration  in 
their  judgments,  there  are  special  reasons  which  account  for 
the  comparatively  low  regard  placed  upon  those  judgments. 
In  the  State  where  such  a  court  sits,  its  determinations  are 
not  binding  upon  the  appellate  court,  because  the  same  case 
or  a  similar  case  might  be  brought  before  it,  and  it  would 
then  of  course  be  at  liberty  and  under  an  Obligation  to  con- 

2« 8  Tetley  v.  Taylor,  1  El.  &  Bl.  521. 

2  69  In  Texas,  the  refusal  of  the  Supreme  Court  to  grant  a  wrlt 
of  error  to  review  a  decision  of  the  Court  of  CivU  Appeals  raises 
the  decision  to  the  dignlty  of  a  final  authority.  Gray  v.  Eleazer. 
43  Tex.  Civ.  App.  417,  94  S.  W.  911. 

270  See  Pike  v.  Daly,  54  N.  J.  Law,  4,  23  Atl.  7.  That  nlsl  prlus 
decisions  are  not  regarded  in  England  as  having  much  weight  or  en- 
titled  to  much  consideration,  see  Goodright  v.  Rieh,  7  Dum.  &  E. 
334;  Licltbarrow  v.  Mason,  2  Dum.  &  E.  73,  74;  Ball  v.  Herbert, 
3  Dum.  &  E.  261;  Fentum  v.  Pococls,  5  Taunt  195;  Parton  v.  Wil- 
Uams,  3  Bam.  &  Aid.  341;   Steel  y.  Houghton,  1  H.  Bl.  51,  63. 
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sidcr  the  questions  involved  unhampered  by  any  but  its 

own  previous  decisions.     Still  a  court  of  last  resort  will 

sometimes  yield  its  own  judgment  to  the  decisions  of  the 

inferior  Courts  of  the  same  System.    This  may  happen  when 

such  decisions  have  been  so  frequently  made,  in  the  same 

way,  and  by  different  courts,  as  to  have  become  a  rule  of 

property  relied  on  by  the  people  of  the  State  generally.    And 

even  a  Single  decision  of  an  inferior  court  may  acquire  such 

strength  from  the  lapse  of  time,  and  the  vesting  of  rights 

sndthe  making  of  contracts  under  it,  that,  having  stood  un- 

reversed  and  unquestioned  for  a  long  period,  the  superior 

courts  will  not  feel  justified  in  departing  from  it  and  lay- 

ing  down  a  different  doctrine.*^^    On  this  doctrine  we  find 

the  following  very  sensible  and  instructive  remarks  in  an 

opinion  of  Lord  Brougham  in  the  House  of  Lords :  "I  have 

heard  it  said  that  precedents  which  might  bind  a  court  be- 

low  arc  not  therefore  binding  on  a  court  of  error,  and  it  is 

suggested  that  some  points,  never  having  been  decided  by 

such  a  supreme  court,  may  now  be  determined  and  dis- 

posed  of  differently  from  their  determination  in  courts  sub- 

ject  to  our  review.    With  this  doctrine  I  am  unable  to  go 

along.    Admitting  in  its  füllest  extent  the  difference  be- 

tween  a  decision  or  a  precedent  in  a  court  whence  appeal 

lies  and  a  court  of  last  resort,  I  consider  it  as  clear  that  the 

highest  court  is  bound  to  view  with  the  utmost  respect  the 

practice  and  the  decisions  and  the  precedents  in  the  courts 

below,  as  evidence  of  the  law  which  we,  as  well  as  those 

courts,  administer,  and  only   to   overrule   their   decisions 

when  we  find  it  clear,  beyond  all  doubt,  that  they  have 

mistaken  the  law.    The  difference  is  this  between  them  and 

US,— between  the  supreme  court  and  a  court  from  which 

lies  an  appeal, — they  might  be  convinced  that  their  own 

"iPogh  V.  Golden  Valley  R.  Co.,  15  Ch.  Dir.  334;  Plummer  v. 
Plommer,  37  Miss.  185.  And  see  Heinz  v.  Lutz,  146  Pa.  592,  23  Atl. 
314,  where  Chief  Justice  Paxson  quoted  from  one  of  hls  own  previous 
decisions  glven  In  a  common  pleas  court,  saying  that  it  had  been 
"generally  accepted  as  law."  And  see  Peabody  v.  Landon,  61  Vt. 
318, 17  Äti.  781,  15  Am.  St.  Rep.  903,  where  the  Supreme  Court  of 
Vemont  decided  a  case  of  flrst  Impression  on  the  authority  of  de- 
cislonB  pievlously  made  in  the  inferior  courts  of  the  same  state. 
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former  decisions  were  erroneous,  and  yet  might  feel  bound 
by  their  own  precedents  (though  cases  are  not  wanting 
where  they  have  got  rid  of  those  precedents  and  overfuled 
them,  but  those  are  rare),  whereas  we  are  not  bound  at  all 
when  we  see  manifest  error  in  the  precedents  cited,  any 
more  than  when  we  see  manifest  error  in  the  particular  case 
at  bar  on  which  those  precedents  are  brought  to  bear.  But 
then  our  opinion  must  be  quite  clear  that  the  error  has  been 
committed,  eise  a  uniform  course  of  precedents  must,  gen- 
erally  speaking,  be  admitted  to  make  the  law  to  us,  as  well 
as  to  the  courts  below.  By  a  Single  precedent,  a  singlc 
decision,  we  might  not  be  governed,  while  they,  generally 
speaking,  would  be.  By  a  course  of  precedents,  a  course 
of  decisions,  and  the  long-prevailing  opinion  of  the  judges 
and  of  the  profession,  we,  as  well  as  they,  must  be  bound ; 
and  it  would  be  very  difficult  to  suppose  a  case  of  error  so 
clear,  so  manifest,  as  would  suffice  to  make  us  deviate  from 
a  course  long  and  generally  pursued  by  the  courts  be- 
low." "2 

In  the  courts  of  another  State,  or  of  another  System  or 
Jurisdiction,  decisions  of  inferior  courts  are  but  little  es- 
teemed,  for  the  reason  that  they  may  be  reversed  or  mod- 
ified  by  their  own  court  of  last  resort.*^'  But  considerable 
weight  is  sometimes  allowed  to  a  judgment  of  a  lower 
court  of  another  System,  when  its  reasoning  is  such  as  to 
commend  its  conclusions  to  the  mind  of  the  court' before 
which  it  is  cited ;  and  this  is  particularly  the  case  where  the 
decision  has  bc^n  approved  or  adopted  by  the  court  having 
appellate  Jurisdiction  over  the  court  which  rendered  it  and 
by  the  higher  courts  of  other  states.*^*     And  the  decision 

i^t  O'Connell  v.  Queen,  11  Clark  &  F.  155,  328. 

27 s  See  iUustrations  in  the  foHowing  cases,  contalning  comments 
on  the  decisions  of  inferior  courts  of  other  states:  Saveland  y.  Fl- 
delity  &  C.  Co.,  67  Wis.  174,  30  N.  W.  237,  58  Am.  Rep.  863;  Haek- 
ney  v.  Welsh,  107  Ind.  253,  8  N.  B.  141,  57  Am.  Rep.  101;  Kauff- 
man  v.  Peaooek,  115  Hl.  212,  3  N.  E.  749;  Supreme  Council  of  Ajneri- 
can  Legion  of  Honor  v.  Green,  71  Md.  263,  17  Atl.  1048,  17  Am.  St. 
Rep.  527;   Marx  v.  Croisan,  17  Or.  393,  21  Pac.  310. 

«74  German  Nat  Bank  v.  Bums,  12  Colo.  539,  21  Tac.  714,  13  Am. 
St  Rep.  247. 
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of  even  a  nisi  prius  court  in  another  State,  if  well  considered 
and  soundly  reasoned,  may  strongly  influence  an  appellate 
court,  in  the  absence  of  any  more  dircct  or  authoritative 
prcccdents.  In  Illustration,  we  may  refer  to  a  casc  in  which 
thc  Sapreme  Court  of  Pennsylvania,  being  called  on  to  con- 
strue  an  entirely  novel  Statute,  was  much  at  a  loss  for  prcc- 
cdents, but  rcferred  approvingly  to  a  recent  decision  of 
thc  Superior  Court  of  Cincinnati  and  to  judgments  in  the 
Courts  of  first  instance  in  Philadelphia,  and  really  based  its 
judgment  on  these  authorities.*^*  And  it  should  be  ob- 
scrved  that  the  American  courts,  in  thc  absence  of  binding 
prcccdents,  are  apt  to  be  much  more  strongly  influenced  by 
dccisions  of  the  inferior  courts  of  Great  Britain  than  by  de- 
cisions  of  courts  of  similar  rank  in  other  states.  Numerous 
instances  might  be  cited  in  which  cases  of  first  impression 
have  thus  been  ruled  in  accordance  with  the  doctrine  of  an 
English  case,  though  only  a  nisi  prius  decision,  where  its 
judgment  has  not  been  abrogated  by  Statute  or  reversed 
by  thc  higher  courts  of  that  country.^^* 

Finally,  it  must  be  noticed  that  the  pre-eminence  of  cer- 
tain  of  the  great  judges  gives  a  weight  to  all  their  rulings, 
cvcn  when  made  in  the  inferior  courts.  Thus,  in  England, 
great  respect  is  paid  to  any  decision  of  Coke  or  Mansfield, 
cvcn  though  made  at  nisi  prius,  and  in  this  country  a  sim- 
ilar authority  is  conceded  to  the  decisions  of  Marshall  and 
Story  on  circuit.  Also,  the  dccisions  of  tlie  inferior  federal 
courts  are  generally  more  respected  than  those  of  the  lower 
courts  of  another  State. 

"»Schott  V.  Harvey,  105  Pa.  222,  51  Am.  Rep.  201. 

"•See,  for  instance.  Conners  v.  BurUngton,  C.  R.  &  N.  R.  Co.. 
71  Iowa,  490,  32  N.  W.  465,  60  Am.  Rep.  814 ;  Hoppe  v.  Byers,  60 
M(L381. 
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OPINION  OF  THE  COURT 

41.  In  cases  where  a  former  decision  is  cited,  not  as  a  bind- 

ingprecfif^^n^",  hljt  as  persuasive  authority,  its  vän» 
;pends  greatly  upon  the  cHaiacter  of  the  opinion 
pronounced  in  the  case,  being  enhanced  by  sound, 
acute»  and  logical  reasoning,  by  internal  evidence 
that  the  case  received  the  careful  consideration  of 
the  courty  and  by  a  copious  citation  of  pertinent  au- 
thoritieSy  and  being  diminished  by  the  absence  of 
any  of  these  characteristics. 

42.  An  anonymous  opinion,  or  one  rendered  '^per  curiam," 

is  seldom  entitled  to  much  weight  or  consideration 
as  a  precedent,  unless  it  deals  with  some  familiär 
or  well-settled  principle  of  law, 

Criticism  of  Opinions 

As  between  a  higher  and  a  lower  court  of  the  same  Sys- 
tem, the  decision  of  the  former  is  binding  and  conclusive 
on  the  latter,  as  a  precedent,  in  all  cases  where  it  is  applica- 
ble, without  inquiry  into  the  soundness  of  the  views  ex- 
pressed or  the  correctness  of  the  decision  rendered.  But 
when  a  court  is  asked  to  reconsider  a  rule  formerly  estab- 
lished  by  its  own  decisions,  or  when  a  decision  of  one  court 
is  cited  as  an  authority  to  another  court  of  a  different  State 
or  System,  the  degree  of  respect  to  be  paid  to  the  precedent 
will  depend  largely  upon  the  care  and  thoroughness  with 
which  the  case  was  considered,  and  the  logical  correctness 
and  legal  soundness  of  the  reasoning  which  led  the  court 
to  its  conclusions.  To  test  a  decision  in  these  respects  we 
are  to  look  to  the  reported  opinion  of  the  court.  There  are 
numerous  particulars  in  which  criticisms  may  be  passed 
upon  such  opinions,  whereby  the  authority  of  the  decision 
may  be  impugned  in  the  respects  above  indicated. 

Defective  and  Illogical  Reasoning 

If  the  opinion  embraces  no  more  than  a  mere  Statement 
of  the  conclusions  reached  by  the  court,  or  a  direction  as 
to  the  disposition  to  be  made  of  the  case,  without  anything 
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to  indicate  thc  course  of  reasoning  which  induced  thc  deci- 
sion  to  be  made,  it  is  in  general  unsatisfactory  and  not  en- 
titled  to  much  weight  as  a  precedent.    For  in  that  case  we 
are  unable  to  judge  whcther  the  case  received  a  thought- 
ful  attention  and  thorough  investigation,  such  as  to  make 
thedecision  the  result  of  the  deliberate  and  reasoned  judg- 
ment  of  the  court.    But  there  are  exceptions  to  this  princi- 
ple.  For  instance,  in  those  cases  where  the  decision  turns 
upon  the  application  of  a  well-known  rule  of  law  to  a  par- 
ticular  State  of  facts,  the  mere  judgment  of  the  court  that 
such  rule  was  or  was  not  applicable,  without  argumentation, 
may  be  weighty  as  a  precedent  for  the  decision  of  a  future 
case  based  upon  the  same  or  similar  facts.*^'     If  the  rea- 
soning of  the  court  is  given  in  the  opinion,  but  is  found  to 
t€  faulty,  the  force  of  the  conclusion  reached,  as  a  prece- 
dent, is  weakened.    Faults  of  this  kind  may  include  viola- 
%s  of  th%ordinary  rules  of  logic,  as  where  a  conclusion  is 
'^äsed  upon  unfounded  assumptions  or  is  drawn  from  in- 
sufücient  premises,  or  may  consist  in  the  disregard  of  the 
principles  of  legal  dialectics,  as  where  a  rule  is  attempted  to 
be  supported  upon  a  false  analogy  or  a  misconception  of 
the  spirit  and  policy  of  the  law.    Courts  are  not  sparing  of 
their  criticism  of  opinions  on  this  point.    As,  for  instance, 
"raany  of  the  Statements  contained  in  that  opinion  are  of 
doubtful  soundness,  and  the  entire  opinion  is  so  inharmoni- 
ous  and  inconsistent  as  to  make  the  case  one  of  questionable 
authority."  •^^    "The  case  is  in  point,  but  rests  on  no  au- 
thority  and  very  poor  reasons."  ^'*    So  also,  note  the  lan- 

'^^See,  for  instance,  Baldwln  y.  Spriggs,  65  Md.  373,  5  Atl.  295, 
where  It  was  said:  "We  are  not  without  decisive  authority  in  our 
own  State.  The  unreported  case  of  Sedgwick  v.  Sedgwlck,  decided 
&t  Jone  term,  1844,  was  a  case  similar  to  the  one  at  bar.  And  the 
Couit  of  Appeals  decided  that  the  subsequent  marriage  and  birth 
ot  a  cUld  did  revoke  the  will,  and  they  afflrmed  the  decree  of  the 
orphans'  court  refusing  It  probate.  No  opinion  was  flled  in  that 
^^  although  a  large  amount  of  property  was  involved,  and  the 
*^^  was  argued  by  some  of  the  most  eminent  counsel  in  Maryland. 
Bnt  tliey  did  flatly  decide  the  question  by  a  decree,  declaring  the 
^  ^evoked  by  a  subsequent  marriage  and  the  birth  of  a  child." 

'"  Garmlre  v.  State,  104  Ind.  444,  4  N.  B.  54. 

"»HUes  V.  Hanover  Fire  Ins.  Co.,  65  Wis.  685,  27  N.  W.  848, 
W  Am.  Rep.  637. 
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guage  attributed  to  Chief  Justice  Willes  in  criticising  a  de- 
cision  of  Lord  Harcourt,  as  follows :  "I  shall  only  say  this 
much  of  it  at  present,  as  it  was  a  judg^ent  given  by  him 
without  any  reasons  and  directly  contrary  to  the  strongest 
reasons  that  he  himself  had  laid  down  but  about  a  week 
before  in  the  same  case,  it  is  a  case  that  has  no  weight  with 
me;  for  I  will  not  be  influenced  by  any  judgment  that  is 
founded  either  on  fear  or  favor."  *••  This  objcction  of  bad 
or  unsound  reasoning  is  particularly  liable  to  occur  where 
the  case  decided  was  one  of  first  impression.  "A  decision 
may  be  wrong  as  being  contrary  to  reason.  Where  there 
is  no  settled  law  to  declare  and  follow,  the  courts  may  make 
law  for  the  occasion.  In  so  doing,  it  is  their  duty  to  fol- 
low reason,  and,  so  far  as  they  fail  to  do  so,  their  decisions 
are  wrong  and  the  principles  involved  in  them  are  of  de- 
fective  authority.  Unreasonableness  is  one  of  the  vices  of 
a  precedent,  no  less  than  of  a  custom  and  of  certain  forms 
of  subordinate  legislation."  ^'^  Again,  where  the  courts  are 
at  variance  as  to  the  springing  of  a  liability  out  of  a  given 
State  of  facts,  and  those  courts  which  recognize  the  exist- 
ente of  the  liability  put  their  decisions  to  that  eflfect  on 
different  grounds,  "the  absolute  inability  of  the  various 
courts  to  center  upon  any  particular  principle  as  a  common 
ground  for  such  a  liability"  shows  that  it  ought  not  to  be 
recognized  either  in  reason  or  on  authority.***  Yet  such  is 
the  natural  conservatism  of  the  legal  mind,  and  so  great 
the  respect  for  precedent,  that  eminent  judges  have  often 
preferred  the  stability  of  a  rule  of  law  to  its  reasonableness. 
Thus,  Lord  Hardwicke  is  reported  to  have  said:  "When 
rules  are  laid  down  in  books,  though  they  may  not  have 
much  reason  in  them,  yet  it  is  sufficient  they  are  known;. 
and  I  shall  be  very  tender  in  setting  up  my  opinion  in  con- 
tradiction  to  them."  *•* 

Length  and  Character  of  Opinion 

More  respect  is  naturally  paid  to  an  opinion  in  which  the 
questions  of  law  involved  are  fully  and  amply  discussed^ 

sio  Welles  v.  Trabern,  Willes,  240. 

Sil  Salmond,  Jurlsprudence  (2d  Ed.)  p.  166. 

«•a  Osbome  v.  Cabell,  77  Va.  462. 

as3  Newcoman  ▼.  Bethlem  Hospital,  1  Ambl.  8. 
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and  in  which  the  conclusions  reached  are  supported  by  an 

exhaustive  examination  of  the  legal  principles  concerned, 

than  to  one  in  which  the  court  is  contented  with  a  hasty 

revicw  of  the  case  and  a  brief  Statement  of  its  views.    In 

the  lattcr  case,  thcre  is  always  ground  to  suspect  that  the 

qucstion  did  not  receive  that  careful  and  thorough  investi- 

gation  which  alone  can  produce  an  entirely  satisfactory 

precedent  for  the  determination  of  other   similar   cases. 

Hence  it  detracts  from  the  value  of  a  decision  as  an  au- 

thority  that  the  court  gave  no  reasons  for  its  decision,  mcre- 

ly  saying  "we  have  no  doubt"  that  such  and  such  is  the 

case."*    Where  the  question  is  a  doubtful  one,  on  which 

the  Courts  of  various  states  have  materially  diifered,  such 

a  decision  has  very  little  weight  when  placed  in  the  scale 

against  an   exhaustive  and  well-considered  opinion  from 

another  Jurisdiction,  as  witness,  for  example,  the  following 

remarks  of  the  court  in  Alabama,  in  a  case  in  which  it  de- 

dined  to  follow  a  precedent  from  another  State :  "The  pow- 

^  of  the  Courts  to  this  end  is  denied  in  Illinois  in  a  very 

nicager,  unreasoned,  and  unsupported  opinion  of  the  Su- 

prcmc  Court,  in  which  the  subject  is  dismissed  with  the 

^sscrtion  that  'the  court  had  no  power  to  make  or  enforcc 

-^Uch  an  order.' "  *•*    Yet  mere  diifuseness  adds  nothing  to 

the  strength  of  an  argument  in  law.    A  rambling  discussion 

may  show  that  the  court  faiied  to  grasp  the  precise  ques* 

tions  which  it  was  called    upon  to  solve ;  while  a  well-rea- 

soned  opinion,  confined  strictly  to  what  is  necessary  to  be 

decided,  gains  force  from  its  terseness.    It  should  also  be  re- 

marked  that  when  an  opinion  merely  recognizes  and  re- 

affirms  an  already  accepted  rule  or  principle  of  law,  it  is 

respected  as  a  cumulative  authority  on  that  point,  although 

thcre  may  be  no  review  of  the  reasoning  which  led  orig- 

inally  to  the  cstablishment  of  the  doctrine.    And  of  course 

it  should  not  be  forgotten  that  it  is  the  decision  and  not 

the  opinion  which  makes  the  precedent ;  and  an  important 

principle  may  be  extracted  from  the  mere  judgment  in  the 

»« In  re  Village  of  Ridgefield  Park,  54  N.  J.  Law,  288,  23  Atl.  674. 
MBAlftbama  O.  S.  Ry.  Co.  y.  Hül,  00  Ala.  71,  8  South.  00.  0  L. 
B.  A.  442,  24  Am.  St.  Rep.  764. 
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case,  though  the  grounds  or  reasons  for  it  were  not  set 
forth  at  length.  Thus,  the  Supreme  Court  of  the  United 
States  has  pointed  out  that  the  authority  of  one  of  its  de- 
cisions,  upholding  a  rule  of  an  inferior  court,  is  not  lessened 
by  its  Omission  to  give  the  grounds  for  its  decision,  as  this 
Omission  does  not  give  ground  for  an  inference  that  it  had 
doubts  as  to  the  validity  of  the  rule,  but  rather  that  it  re- 
garded  the  grounds  of  challenge  to  such  validity  as  un- 
founded.28« 

Citation  of  Authorities 

Since  the  great  majority  of  the  cases  now  Coming  before 
the  Courts  are  not  cases  wholly  of  first  impression,  but 
call  only  for  the  application  of  the  established  rules  of  law 
to  particular  states  of  fact,  the  character  and  applicability 
of  the  authorities  cited  in  an  opinion  is  an  important  point 
to  be  considered  in  judging  of  its  value  as  a  precedent.  If 
the  opinion  makes  no  reference  to  decisions  of  the  courts 
or  other  authorities,  where  such  authorities  could  have 
been  discovered  and  applied,  it  is  not  only  open  to  the 
criticism  that  the  court  could  not  have  given  the  question 
a  careful  examination,  but  it  also  loses  the  force  which  it 
might  have  acquired  by  the  support  of  pertinent  precedents, 
either  concurring  in  the  conclusions  reached  or  conducing 
thereto.  The  courts,  therefore,  are  apt  to  hold  in  very  light 
esteem  an  opinion  which  omits  to  notice  the  extant  deci- 
sions on  the  same  point  or  subject,^®^  unless  it  is  extraor- 
dinarily  persuasive  in  itself  as  a  piece  of  original  reasoning. 

28«Fidellty  &  Deposit  Co.  v.  ünlted  States,  üse  of  Smoot,  187 
ü.  S.  315,  23  Sup.  Ct.  120,  47  L.  Ed.  194. 

267  See,  for  Instance,  the  following  eriticisms:  "But  the  decision 
In  Crooks  y.  Allan  [5  Q.  B.  D.  38]  is  by  a  Single  Justice  and  no  cases 
are  cited  in  the  opinion."  Wamsutta  Mills  y.  Old  Colony  Steam- 
boat  Co.,  137  Mass.  471,  50  Am.  Rep.  325.  "No  authority,  however, 
is  cited  by  either  of  these  eminent  Jurists  In  support  of  the  proposi- 
tlon  adYaneed  by  them,  nor  does  either  discuss  it  on  princlple,  but 
seems  to  haYe  taken  it  to  be  conceded  as  a  matter  of  course."  Hirth 
V.  Graham,  50  Ohio  St  57,  33  X.  E.  90,  19  L.  R.  A.  721,  40  Am. 
St.  Rep.  641.  "We  have  no  access  to  the  füll  report  of  this  case,  and 
cannot  teil  by  what  authorities  it  was  supported."  Daughtery  v. 
American  Union  Tel.  Co.,  75  Ala.  168,  51  Am.  Rep.  435. 
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But  an  opinion  which  reviews  and  discusses  all  or  nearly 

all  of  the  decisions,  at  home  and  abroad,  on  the  question  at 

issue,  approving  some,  criticising  others,  and  distinguishing 

still  others,  and  giving  the  reasons  therefor,  and  which  thus 

shows  that  no  important  precedcnt  escaped  the  notice  and 

consideration  of  the  court,  is  invariably  treated  with  the 

greatest  respect,  and  very  often  accepted  as  conclusive.*'* 

For  a  well-reasoned  opinion  is  like  a  strong  wall ;   but  a 

wcll-reasoned  opinion  fortified  by  the  citation  of  well-con- 

sidered  and  applicable  authorities  is  like  a  strong  wall  made 

more  firm  by  the  support  of  buttresses.     On  the  other 

band,  if  the  opinion  shows  that  the  court  relied  on  the  au- 

tbority  of  decisions  which  are  found  to  be  themselves  ill- 

considered,  obsolete,  discredited,  or  overruled,  its  decision 

loses  force  in  proportion  as  it  depended  upon  such  unre- 

liable  sources.    And  the  same  is  true  if  the  decisions  relied 

on  can  be  shown  to  have  been  misunderstood  by  the  court 

citing  them.    If  the  court  bases  its  conclusions  wholly  or 

in  part  upon   what   it   supposes   to   have   been   the  doc- 

trine  of  a   former   case,   whereas    such   former   case,    in 

rcality  decided    no    such   thing,   then,    in   so   far   as   the 

judgment    was    influenced    by    the    mistaken    conception 

of  the  former  case,  it  is  without  value.     And  this  criti- 

cism  is  also  properly  to  be  made  where  the  cases  cited 

and  relied  on  presented  materially  diflferent  facts,  so  that 

they  constituted  no  true  precedent  for  the  decision  about 

to  be  made,  but  rather  misled  than  guided  the  court.^®* 

Still,  it  may  be  that  the  reasoning  of  the  judge  is  itself  so 

sound,  logical,  and  consistent,  that  the  opinion  may  be  en- 

titled  to  great  respect,  nothwithstanding  the  citation  of  in- 

appropriate  or  untrustworthy  cases.     And  in  particular, 

with  reference  to  reliance  placed  upon  overruled  cases,  it 

fflust  be  noticed  that  the  eflfect  is  diflferent  according  to 

*"S€e,  for  example,  Vlck  v.  Gower,  92  Tenn.  391,  21  S.  W.  677; 
Cardy  v.  Berton,  79  Cal.  420,  21  Pac.  858,  5  L.  R.  A.  189,  12  Am.  St. 
Rep.  157;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Maddry,  57  Ark.  306,  21 
8.  W.  472. 

>>*  Carr  y.  Eel  Riyer  &  E.  R.  Co.,  98  Cal.  366,  33  Pac.  213,  21  L. 
R.A.35i 
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whether  the  discredited  case  was  ruled  by  the  same  court 
or  proceeds  from  a  different  Jurisdiction.  Except  as  to  the 
construction  of  local  Statutes  and  some  other  such  matters, 
a  decision  from  another  State  is  not  conclusive  but  only 
persuasive  authority;  and  the  fact  that  it  has  been  ovcr- 
ruled  by  the  court  which  rendered  it  may  cast  a  heavy 
cloud  upon  it,  but  docfs  not  necessarily  destroy  its  persua- 
siveness.  Let  it  now  be  supposed  that  the  case  of  A.  v.  B., 
decided  in  New  York,  has  been  approved  and  followed  in  a 
•case  of  C.  v.  D.  in  Illinois,  and  that  afterwards  A.  v.  B. 
is  overruled  in  New  York.  It  will  not  necessarily  follow 
that  C.  V.  D.  must  be  rcgarded  as  discredited  in  Illinois. 
For  the  court  in  the  latter  State  is  perfectly  at  liberty  to 
consider  whether  the  original  decision  or  that  which  over- 
ruled it  is  the  more  worthy  of  respect  and  adherence ;  and 
if  it  should  be  of  opinion  that  A.  v.  B.  was  rightly  decided, 
and  that  the  decision  which  overruled  it  was  wrong,  it  will 
be  justified  in  adhering  to  its  own  former  decision. 

While  no  court  is  bound  to  notice  or  refer  to  all  the  de- 
cisions  which  may  have  been  made  on  the  general  subject 
to  which  its  decisions  relates,  yet,  as  it  gains  force  by  refer- 
ring  to  pertinent  and  well-reasoned  concurring  authorities, 
so  also  it  loses  force  if  it  overlooks  contrary  decisions  made 
at  home  or  abroad.  If  there  are,  in  the  same  state  or  Sys- 
tem, previous  authorities  which  are  inconsistent  with  the 
conclusion  at  which  the  court  arrives,  it  is  a  safe  inference 
that  no  exhaustive  search  was  made  for  illumination  upon 
the  question  at  issue;  and  in  this  case  the  force  of  the  au- 
thority is  further  diminished  by  the  reflection  that  the  au- 
thorities, if  they  had  been  discovered  and  referred  to,  would 
have  put  the  court  to  the  necessity  of  either  overruling  its 
previous  decisions  or  eise  deciding  the  case  at  bar  in  a 
different  manner.***  If  a  particular  decision  is  opposed 
to  the  preponderance  of  authority  in  other  jurisdictions, 

>••  A  decision  is  not  of  high  authority  when  it  is  found  that  It 
was  contrary  to  a  prior  decision  of  the  same  court,  which  earlier 
case  was  unknown  to  counsel  by  whom  the  later  case  was  argned 
and  not  notieed  by  the  court  itself.  Smith  t.  Doe,  2  Brod.  &  B.  473, 
503. 
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but  is  consciously  so,  it  may  be  respected  for  thc  vigor  or 
acumen  of  its  reasoning,  and  may  even  be  influential  in 
bringing  about  a  change  of  opinion.  But  if  it  is  rendered 
without  any  referencc  to  thc  fact  of  such  a  body  of  oppos- 
ing  authorities,  and  without  anything  to  show  that  the 
court  was  even  aware  of  their  existence,  it.  is  entitled  to  no 
respcct.  For  it  is  possible  that  if  the  court  had  been  di- 
rected  to  the  authorities  contravening  its  own  view,  and 
had  carefuUy  considered  them,  it  might  have  been  influ- 
enced  to  an  entirely  different  conclusion.  But  of  course 
this  remark  does  not  apply  to  a  case  where  the  court  mere- 
ly  follows  a  settled  line  of  precedents  in  its  own  State,  or 
decides  a  question  of  purely  local  law. 

If  it  should  be  found  that  the  court  had  taken  its  author- 
ities at  second  hand,  by  relying  upon  the  Statement  of  them 
made  in  text-books  or  digests,  and  that  they  are  really  in- 
applicable or  erroneous,  the  opinion  will  lose  force,  not 
only  by  reason  of  the  citation  of  worthless  cases,  but  also 
for  the  evidence  of  a  lack  of  care  and  thoroughness  which 
such  a  method  of  proceeding  would  disclose.  Reliance 
placed  upon  the  opinions  of  text-writers  or  commentators, 
where  such  opinions  are  private  and  personal  and  not 
founded  upon  the  authorities,  will  naturally  add  no  force  to 
the  opinion,  even  if  it  does  not  detract  theref rom. 

Anonymous  and  Per  Curiam  Decisions 

An  anonymous  opinion  (that  is,  one  not  professing  to 
have  been  written  by  any  particular  judge,  but  to  be  pro- 
mulgated  by  the  whole  court,  or  "per  curiam")  is  not  en- 
titled to  the  highest  respect  as  a  precedent.  Such  per 
curiam  opinions  are  very  seldom  given  forth  in  any  case 
which  is  considered  by  the  court  to  possess  inherent  dif- 
ficulty  or  great  importance.  Hence  they  indicate  that, 
while  the  court  gave  sufficient  attention  to  the  case  to  de- 
cidc  the  rights  of  the  parties  with  justice  and  to  its  own 
satisfaction,  it  did  not  consider  that  the  case  demanded  an 
exhaustive  discussion  of  legal  principles  ör  a  detailed  ex- 
amination  of  the  authorities.  Moreover,  the  natural  in- 
clination  of  a  judge  writing  a  per  curiam  opinion  is  to  de« 
vote  to  it  less  care  and  elaboration  than  would  be  demand- 
Black  Jud.Pb. — ^9 
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ed  of  him  by  an  opinion  bearing  his  own  name.  Still,  such 
an  opinion  is  as  much  a  judgment  of  the  whole  court  as 
any  other.  And  it  may  frequently  be  used  with  effect  as 
showing  that  the  principle  of  law  which  it  applied  to  the 
facts  of  the  case,  and  in  support  of  which  it  is  cited,  was 
deemed  by  the  court  to  be  so  piain  or  so  well  settled  as  to 
require  no  discussion  or  elucidation.  Thus,  in  Pennsyl- 
vania, it  is  judicially  laid  down  that  a  per  curiam  opinion 
is  the  opinion  of  the  court  in  a  case  in  which  the  judges  are 
all  of  one  mind,  and  which  is  so  clear  that  it  is  thought  un- 
necessary  to  elaborate  it  by  an  extended  discussion.  Such 
an  opinion  is  not  entitled  to  less  weight,  as  an  authority 
upon  the  questions  involved,  than  any  other.^*^ 

Dissenting  Opinions 

These  may  or  may  not  detract  from  the  force  of  a  deci- 
sion  as  a  binding  precedent,  as  will  be  explained  in  the  next 
section.  It  is  important  here  to  consider  the  effect  of  a 
case  in  which  one  or  more  dissenting  opinions  were  filed, 
when  it  is  cited  as  a  persuasive  authority  in  another  State. 
In  these  circumstances,  the  value  of  such  an  opinion  will 
depend  very  largely  upon  the  number  of  judges  who  dis- 
sented,  upon  their  personal  reputation  for  learning  and 
ability,  and  upon  the  force  and  character  of  the  dissenting 
opinion  as  compared  with  that  of  the  majority.  It  will 
often  happen  that  a  dissenting  opinion  is  so  well-reasoned, 
so  well  sustained  by  authorities,  and  so  much  more  in 
harmony  with  the  spirit  and  reason  of  the  law,  as  to  dc- 
stroy,  almost  wholly,  the  value  of  the  majority  opinion  as 
a  precedent.  And  in  extreme  cases  it  may  even  come  to 
pass  that  the  dissenting  opinion  will  be  cited  and  respected 
as  an  authority,  while  the  majority  opinion  is  discredited.*** 


2»i  Glarke  v.  Western  Assur.  Co.,  146  Pa.  561,  23  Atl.  248,  15  L. 
R.  A.  127,  28  Am.  St  Rep.  821.  And  see  Letzkus  v.  Butler,  69  Pa. 
277 ;   Dowllng  v.  Salliotte,  83  Mich.  131,  47  N.  W.  225. 

202  "The  nearest  case  is  Barefield  v.  State,  14  Ala.  603,  and  of  that 
case  we  remark  that  the  reasonlng  of  the  dissenting  Judge  is  to  us 
more  satisfactory  than  that  of  the  prevalling  opinion.*'  People  v. 
Markham,  64  Gal.  157,  30  Pac.  620,  49  Am.  Rep.  700.  "The  dissent- 
ing opinion  of  Ruffin,  J.,  is  in  our  opinion  a  complete  r^ly  to  this 
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UNANIMITY  AND  DISSENT;   ABSENGE  OF  JUDG- 
ES;  CONCURRENCE  IN  RESULT 

43.  It  detracts  from  the  force  of  a  precedent  that  the  judg- 
ment  was  given  by  a  divided  court,  or  that  one  or 
more  of  the  judges  dissented  from  the  conclusions 
reached  by  the  majority ;  that  some  of  the  judges, 
on  account  of  absence  or  for  other  cause,  took  no 
part  in  the  decision  of  the  case;  or  that  the  judges, 
or  some  of  them,  while  concurring  in  the  general 
result,  differed  as  to  the  reasons  on  which  the  judg- 
ment  should  be  founded. 

Unanimity  and  Dissent 

An  opinion  concurred  in  by  the  wholc  bench  is  naturally 
of  higher  rank  and  value  than  one  from  which  one  or  more 
of  the  judges  dissent.'**  But  the  exact  degree  in  which  the 
force  of  a  precedent  is  diminished  by  the  want  of  unanimity 
among  the  judges  depends  upon  various  circumstances,  and 
primarily  upon  the  question  whether  it  is  cited  in  a  subse- 
quent  case  as  an  absolutely  binding  authority,  as  one  which 
should  be  respected  on  the  principle  of  stare  decisis,  or  as 
possessing  only  persuasive  authority. 

In  the  first  place,  as  respects  the  lower  courts  of  the  same 
State  or  System,  a  decision  accompanied  by  a  dissenting 
opinion  is  as  conclusive  as  any  other.     As  the  majority 

Position/'  and,  after  quoting  from  tbls  opinion,  "this  argument  seems 
to  \a  imanswerable.  It  at  least  never  has  been  answered  in  any 
case  we  have  seen."  Brooks  v.  Black,  68  Miss.  161,  8  Soutb.  332, 
11  L.  R.  A.  176,  24  Am.  St.  Rep.  259.  "As  to  thls  partlcular  mat- 
ter, I  most  confess  that,  notwlthstanding  my  very  high  respect  for 
the  yery  able  court  rendering  these  decisions  [New  York]  I  am  more 
impressed  witb  the  reasonlng  of  Edwards,  J.,  in  the  dissenting  opin- 
ion in  Hiill  T.  Camley,  11  N.  T.  510,  than  I  am  with  the  reasonlng 
in  the  opinion  of  the  majority."  Cone  y.  Ivlnson,  4  Wyo.  203,  33 
PacSl. 

*»«Bentley  v.  Qoodwln,  38  Barb.  (N.  Y.)  640;  Jones  v.  Sparrow, 
5  Dnm.  &  E.  257;  Chicago,  K.  &  N.  Ry.  Co.  v.  Van  Cleave,  52  Kan. 
665,  33  Pac.  472;  EfQnger  ▼.  Kenney,  115  U.  S.  566,  6  Sup.  Ct.  179, 
29  L.  Ed.  495. 
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rules,  such  a  decision  is  the  decision  of  the  court,  not  mere- 
ly  the  opinion  of  the  majority  judges,  and  therefore  settles 
the  law  conclusively  for  all  those  courts  which  are  subject 
to  its  appellate  Jurisdiction.  No  nisi  prius  judge  would  be 
entitled  to  disregard  such  a  precedent  merely  because  it  was 
given  by  a  divided  court,  nor  because  his  personal  opinion 
of  the  law  coincided  with  the  views  expressed  by  the  mi- 
nority  of  the  judges. 

As  respects  the  court  which  rendered  the  decision,  and 
when  it  is  cited  and  relied  on,  on  the  principle  of  stare  de- 
cisis,  a  similar  rule  is  to  be  observed.  That  is  to  say,  the 
decision  cannot  be  disregarded  or  treated  as  if  it  had  not 
been  made,  merely  because  the  judgment  was  given  by  a 
divided  court.  Notwithstanding  that  fact,  it  is  the  decision 
of  the  court,  and  must  stand  as  a  precedent  until  it  is  over- 
ruied.***  As  remarked  by  the  New  York  Court  of  Appeals : 
'*The  doctrine  of  the  Story  Gase,  although  pronounced  by  a 
divided  court,  must  be  considered  as  stare  decisis  upon  all 
questions  involved  therein,  and  as  establishing  the  law,  as 
well  for  this  court  as  for  the  people  of  the  State,  whenever 
similar  questions  may  be  litigated."  *"'  Yet  it  is  undeniable 
that  such  a  decision  is  more  open  to  attack  and  more  easily 
overruled  than  a  unanimous  opinion,  both  because  the  fact 
of  dissent  weakens  the  precedent  and  because,  if  the  dis- 
senting  judges  remain  on  the  bench,  they  will  naturally 
retain  their  opinion  and  be  ready  to  vote  for  a  reversal  of 
the  decision.  Hence  it  is  an  accepted  principle  that  an 
appellate  court  may  overrule  its  own  former  decision  when 
it  was  rendered  by  a  divided  court,  on  a  more  or  less  doubt- 
ful  question,  and  when  the  court,  at  a  subsequent  time,  and 
on  a  more  critical  examination  of  the  matter  and  mature 
deliberation,  is  thoroughly  satisfied  that  the  original  deci- 
sion was  unsound  in  law.***  But  this  is  not  often  done  in 
the  same  controversy.    A  very  salutary  rule  laid  down  by 

2»4  Felge  V.  Michigan  Cent  R.  Co.,  62  Mich.  1,  28  N.  W.  685; 
Lewis  y.  Riggs,  9  Tex.  164. 

29»  Lahr  v.  Metropolitan  B.  Ry.  Co.,  104  N.  Y.  268,  287,  10  N.  E. 
528,  530.    And  see  Barnes  y.  Outario  Bank,  19  N.  Y.  165. 

2»«  Hopkins  y.  McCann,  19  111.  113;  Gilbert  v.  State,  116  Oa.  819, 
43  8.  E.  47 ;   Hin  y.  State,  112  Ga.  32,  400,  37  S.  E.  441. 
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the  court  in  Michigan  is  that  a  decision  by  a  majority  of  the 
court  must  be  regarded  as  conclusive,  and  that  a  change  in 
the  composition  of  the  court  will  not  Warrant  a  re-opening 
of  the  controversy,  unless  the  court  itself  orders  a  reargu- 
ment.*''  And  even  in  subsequent  independent  cases,  the 
mere  fact  of  disagreement  among  the  judges  who  gave  the 
former  decision  is  not  per  se  ground  for  overruling  it.  It 
lays  it  opcn  to  attack,  as  we  have  said,  and  fumishes  oppor- 
tunity  for  an  argument  against  the  correctness  of  the  deci- 
sion, but  the  question  whether  it  shall  be  overruled  depends 
cntirely  on  the  view  which  the  court  may  afterwards  take 
of  its  legal  soundness,  and  that  view  may  be  influenced  by 
the  ratio  between  the  majority  and  minority  judges  in  the 
former  decision,  the  general  professional  opinion  as  to  its 
correctness,  the  fact  of  its  having  been  followed  (or  not 
folbwed)  in'other  like  cases,  the  way  the  decision  is  re- 
garded in  other  states,  and  numerous  other  considerations. 
Thus,  in  Massachusetts,  it  is  said  that  the  doctrine  of  stare 
decisis  should  be  applied  to  a  decision  concurred  in  by  four 
out  of  five  justices,  where  the  question  was  carefully  con- 
sidercd  and  arg^ed,  where  therc  has  been  no  change  in  the 
trend  of  judicial  opinion  unfavorable  to  the  decision  or  the 
grounds  of  it,  and  where  it  has  been  favorably  received 
by  the  legal  profession.^**  On  the  other  band,  where  the 
decision  was  rendered  by  a  bare  majority  of  the  court,  and 
has  not  been  followed  in  any  other  case,  and  the  court  is 
afterwards  of  opinion  that  the  construction  which  it  put 
upon  a  Statute  was  erroneous  and  contrary  to  public  policy, 
the  decision  may  be  overruled.**' 

But  it  is  otherwise  where  the  decision  is  cited  as  a  per- 
suasive  authority  in  a  court  of  another  State  or  Jurisdiction, 
Here  the  fact  of  dissenf  is  always  taken  into  account  as  af- 
fecting  the  value  of  the  precedent,  and  undoubtedly  and 


»'  McCutcheon  v.  Homer,  43  Mich.  483,  5  N.  W.  668,  38  Am.  Rep. 
212. 

'^«  L.  D.  WUlcutt  &  Sons  Co.  t.  Driscoll,  200  Mass.  110,  85  N.  B. 
»7,  23  L.  R.  A.  (N.  S.)  1236. 

<**  Postal  Tel.  Cable  Co.  v.  TarmvUle  &  P.  R.  Co.,  96  Ya.  661, 
22aB.  468. 
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invariably  withdraws  from  it  some  of  the  force  which  it 
might  otherwise  possess.'^®  And,  as  pointed  out  in  the 
preceding  section,  it  may  even  happen  that  a  court  of  an- 
other  State  will  reject  entirely  the  opinion  of  the  majority, 
and  accept  that  of  the  dissenting  judge  ar  judges  as  a  cor- 
rect  exposition  of  the  law. 

It  should  also  be  noticed  that  if  the  dissent  extends  only 
to  some  particular  point  or  points,  it  has  no  effect  upon 
those  other  points,  material  to  the  issue,  upon  which  the 
court  is  not  divided.  It  may  even  tend  to  strengthen  the 
opinion  as  to  those  points,  by  showing  that  füll  and  careful 
deliberation  was  given  to  the  entire  case.  Thus  it  has  been 
stated  by  the  Supreme  Court  of  the  United  States,  in  refer- 
ence  to  one  of  its  decisions,  that  where  three  of  the  judges, 
who  were  in  the  minority  on  the  general  question  in  the 
case,  concurred  in  an  opinion  given  by  one  of  the  four  ma- 
jority judges  in  relation  to  another  question,  the  principles 
established  therein  may  be  considered  as  no  longer  open  to 
controversy,  but  as  the  settled  law  of  the  court.*®^ 

Judges  Absent  or  Not  Participating^  in  Opinion 

It  sometimes  happens  that  one  or  more  of  the  judges  of 
an  appellate  court  will  refrain  from  joining  in  the  decision 
of  a  case  or  in  the  opinion,  either  because  they  were  not 
present  at  the  argument,  or  because  they  considered  them- 
selves  disqualified  from  passing  judgment  on  the  case,  by 
reason  of  having  been  formerly  of  counsel  in  the  litigation 
or  as  being  personally  interested  in  the  result.  This  cir- 
cumstance  should  not  ordinarily  weaken  the  force  of  the 
decision  as  an  authority.  Even  though  the  judgment 
should  thus  be  rendered  by  a  bare  majority  of  the  court, 
it  still  Stands  as  the  decision  of  the  court,  not  of  the  individ- 
ual  judges.  The  case  is  different  from  that  of  a  dissent. 
For  it  cannot  be  known  whether  the  judges  who  abstained 
from  participating  in  the  decision  would  have  entertained  a 

»00  See,  for  instance,  Wallace  v.  Central  Vt.  R.  Co.,  138  N.  Y. 
302,  33  N.  E.  1069;  Peeler  v.  Peeler,  68  Miss.  141,  8  South.  302; 
Schultze  V.  Alamo  Ice  &  Brewlng  Co.,  2  Tez.  CIy.  App.  236,  21  S. 
W.  160. 

toi  Boyle  v.  Zacharie,  6  Pet.  348,  8  L.  Ed.  423. 
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differcnt  opinion  from  that  of  the  rest,  or  would  havc  con- 
curred  in  the  conclusions  reachcd  by  them.'®*  But  there 
are  some  rare  instances  in  which  there  are  both  dissenting 
opinions  given  and  an  abstention  on  the  part  of  others  of 
the  judges  from  any  participation  in  the  decision.  When 
this  combination  occurs,  the  judgment  may  actually  be  cast 
by  a  minority  of  the  court;  and  although  such  a  judgment 
is  as  binding  on  the  parties  concerned,  and  on  the  inferior 
Courts  of  the  same  System,  as  a  uanimous  opinion  would 
have  been,  yet  it  is  generally  regarded  as  of  less  weight  and 
value  as  a  precedenL***  For  example,  the  celebrated  "Chi- 
cago Lake  Front  Gase"  was  decided  on  the  opinion  of  four 
out  of  the  nine  judges  who  compose  the  Supreme  Court  of 
the  United  States,  less  than  a  majority.  The  reason  was 
that  two  of  the  judges,  on  account  of  interest,  took  no  part 
in  the  decision  of  the  cause,  and  three  dissented.*** 

Judges  Concurring  in  Result  Only 

If  all  or  a  majority  of  the  judges  concur  in  the  result 
(as,  that  a  new  trial  should  be  granted,  that  the  judgment 
of  the  court  below  should  be  affirmed,  that  the  writ  prayed 

tos  In  Delaware,  where  the  report  of  a  case  decided  by  the  Court 
of  Errors  and  Appeals  does  not  show  that  one  of  the  Judges  ex- 
preesed  any  opinion,  the  Superlor  Court  ¥^11  presume  that  he  con- 
curred  on  the  grounds  on  whlch  the  wrlter  of  the  opinion  based 
tlie  decision,  althongh  Its  members  may  know  that  he  afterwards 
eDtertalned  dlfferent  Tlews.  State  ▼.  Green,  1  PennewlU,  63,  89 
Atl590. 

*osin  Virginia,  it  is  roled  that  where,  In  the  absence  of  two 
justlces  of  a  beneh  of  five,  a  case  is  decided  on  the  wrltten  opinion 
of  two  justlces,  and  the  concurrence  of  the  thlrd  In  the  result  only, 
and  It  Is  probable  thaf  the  latter  assents  on  other  grounds,  the  prin- 
ciple  on  which  such  wrltten  opinion  is  based  is  not  a  precedent  un- 
der  the  rule  of  stare  decisis.  Whltlng  v.  Town  of  West  Point,  88 
Va.  905,  14  S.  E.  698,  15  L.  R.  A.  860,  29  Am.  St.  Rep.  750.  And 
we  Ghesapeake  &  W.  R.  Co.  v.  Washington,  C.  &  St.  L.  R.  Co.,  99 
Va.  715,  40  S.  E.  20.  In  West  Virginia,  under  the  Constitution,  a 
decision  Is  not  binding  authority  in  any  other  case  unless  concurred 
in  by  at  least  three  Judges.  See  Rmff  v.  Thompson,  31  W.  Va.  16, 
6  S.  E.  352.  As  to  a  similar  constltutlonal  Provision  in  California, 
»ee  Luco  v.  De  Toro,  88  Cal.  26,  25  Pac.  983,  11  L.  R.  A.  543. 

so«  Illinois  Cent  R.  Co.  y.  IllinoiB,  146  IT.  S.  387,  13  Sup.  Ct  110, 
36  L.  Ed.  1018. 
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should  issue)  but  differ  as  to  the  reasons  which  lead  them 
to  this  conclusion,  the  case  is  not  an  authority  except  upon 
the  general  result.'®*  For  if  one  judge  announces  certain 
rules,  principles,  or  doctrines  of  law  as  the  reasons  which 
incline  him  to  the  decision  to  be  made,  and  another  is  in- 
duced  to  the  same  end  by  a  different  view  of  the  rules,  prin- 
ciples,  or  doctrines,  it  cannot  be  said  that  any  one  of  the 
rules  considered,  or  any  one  of  the  Steps  in  the  reasoning, 
has  received  the  assent  of  the  court,  but  only  that  it  is  sup- 
ported  by  the  opinion  of  the  particular  judge.*® •  There  is 
always,  however,  in  the  case  some  ultimate  element  of  de- 
cision, the  "general  result,"  which  commands  the  assent 
of  the  court  as  a  whole  or  at  least  of  the  majority  of  the 
judges.  And  so  far  as  this  goes,  it  will  constitute  a  prece- 
dent  for  a  similar  disposition  of  a  siinilar  case  arising  in 
the  f uture.  Thus,  in  a  case  in  New  York  it  was  said :  "It 
is  urged  in  favor  of  a  reversal  that  the  judges  of  this  court 
were  not  unanimous  in  pronouncing  the  former  decision,  and 
that  those  who  concurred  in  the'result  were  inharmonious 
in  the  reasoning  which  brought  them  to  the  same  conclu- 
sion.  However  this  may  be,  the  precise  question  then 
passed  upon  was  the  very  one  now  before  us.  There  was 
but  one  point  then  before  the  court,  and  there  is  but  one 
now.     *    *     *    The  modes  of  reasoning  among  the  judges 

lOB  City  of  Dubuque  v.  lUlnois  Cent.  R.  Co.,  39  Iowa,  56;  Mapes  v. 
Bums,  72  Mo.  App.  411;  State  ex  rel.  People's  Bank  of  Greenirllle 
V.  Goodwin,  81  S.  C.  419,  62  S.  E.  1100. 

toe  A  remarkable  instance  of  this  is  found  in  the  case  of  Downes  ▼. 
Bldwell,  182  U.  S.  244,  21  Sup.  Ct.  770,  45  L.  Ed.  1088.  This  was 
the  first  of  the  decisions  dealing  with  the  political  Status  of  the 
"insular  possessions"  of  the  United  States,  acquired  at  the  dose  of 
the  Spanish  War.  The  Judgment  of  the  court  was  announced  by 
Mr.  Justice  Brown,  who  filed  an  opinion.  A  separate  opinion  was 
flled  by  Mr.  Justice  White,  who  concurred  "in  the  result,"  but  for 
"reasons  different  from,  if  not  in  conflict  with,  those  expressed  in 
that  opinion.'*  Messrs.  Justices  Shiras  and  McKenna  concurred  with 
Mr.  Justice  White.  Another  opinion  was  flled  by  Mr.  Justice  Gray, 
"agreeing  in  substance,"  but  not  in  all  details,  with  the  opinion  of 
Mr.  Justice  White.  Finally,  the  Chief  Justice  and  Mr.  Justice  Har- 
lan flled  separate  dissenting  opinions,  with  whom  concurred  Mr. 
Justice  Brewer  and  Mr.  Justice  Peckham. 
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may  have  been  di£Ferent,  but  their  conclusion  was  united 
and  Single."  *^^  It  may  also  sometimes  happen  that  the 
opinion  of  the  court  (that  is,  of  the  majori ty)  will  bc  writ- 
ten  by  a  judge  who  dissents  from  it  or  who  concurs  only 
in  the  general  result.  In  this  case  the  authority  of  the  de- 
cision  is  diminished  by  the  consideration  that  the  personal 
views  of  the  author  of  the  opinion  will  almost  invariably 
interfere  with  his  füll  and  forcible  Statement  of  the  opin- 
ions  of  the  rest  of  the  judges. 


EFFECT  OF  PENDING  APPEAL  OR  REHEARING 

44.  A  decision  from  ^^ich  an  appeal  is  pending  in  a  higher 
court  should  be  f  oUowedy  on  the  principle  of  stare 
dedsis,  until  it  is  reversed.  But  the  grant  of  a  re* 
hearing  in  an  appellate  court  suspends  all  the  f  orce 
of  the  original  decision  as  an  authority,  until  the 
final  conclusion  is  announced. 

Where,  for  example,  a  particular  conclusion  of  law  upon 
a  given  State  of  facts  has  been  adjudged  and  announced 
by  the  court  of  last  resort  in  a  State,  all  the  inferior  courts 
of  the  State  are  imperatively  bound  to  follow  the  decision 
as  a  precedent,  and  they  are  not  released  from  this  Obliga- 
tion by  the  fact  that  an  appeal  has  been  taken  to  the  Su- 
preme  Court  of  the  United  States.  For  the  decision  is  the 
law  of  the  State  until  it  is  reversed ;  and  it  cannot  be  pre- 
sumed  that  it  will  be  changed  as  the  result  of  the  appeal^ 
but  on  the  contrary  it  must  be  presumed  to  be  correct  until 
the  appeal  is  determined.***  On  a  similar  principle,  where 
a  suit  is  brought  in  a  federal  circuit  court,  involving  the 
validity  of  municipal  bonds,  and  is  decided  by  the  judge 
holding  the  court,  and  the  case  is  taken  to  the  Supreme 
Court  of  the  United  States  on  writ  of  error,  and  is  there 
pending,  and  a  subsequent  suit,  involving  the  same  bonds, 

"'  Oakley  v.  Aspinwall,  13  X.  Y .  500. 

«•«Bochester  &  G.  V.  R.  R,  V.  Clarke  Nat.  Bank,  60  Barb.  (X. 

1)231 
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is  heard  by  one  of  thc  other  judges  holding  the  circuit  court, 
the  former  judgment  should  be  followed,  notwithstanding  a 
difference  of  judicial  opinion,  until  thc  Supreme  Court  has 
passed  on  the  questions  involved.***  But  the  case  is  alto- 
gether  different  where  an  appellate  court  grants  a  rehear- 
ing  in  a  case  which  it  has  once  decided.  The  effect  of  this 
is  to  reopen  the  argumenta  to  take  the  case  again  sub  judice, 
and  to  deprivc  the  original  decision  of  all  force  or  effect 
as  a  precedent,  until  it  shall  be  seen  whether  it  may  be 
reversed  or  modified  by  the  conclusion  finally  announced 
in  the  case.'^®  But  when  a  rehearing  is  granted  on  one 
ground  only,  and  denied  on  another,  the  decision  as  to  the 
latter  point  remains  binding  as  a  precedent**^ 


REPORTS  OF  CASES 

45.  It  is  the  decision  in  the  case,  and  not  the  opinion  of  the 

court  nor  the  report  of  it,  that  makes  the  prece- 
dent.  Hence  an  unreported  case  may  be  cited  as 
an  authority  if  the  actual  decision  can  be  shown 
from  original  sources. 

46.  If  a  report  is  relied  on  as  evidence  of  the  decision,  it  is 

essential,  to  give  the  case  the  highest  measiure  of 
authority,  that  the  report  should  be  sufEciently 
complete  and  accurate  to  show  clearly  and  indubi- 
tably  the  precise  nature  of  the  questions  involved 
and  the  rulings  of  the  court  upon  them.  The  val- 
ue  of  a  precedent  may  be  materially  weakened  or 
even  destroyed  by  the  fact  that  the  report  of  it  is 
meager,  obscure,  or  imperfecta  or  that  two  or  more 
reports  of  the  same  case  differ  as  to  the  facta  in- 
volved or  the  principles  laid  down  by  the  court. 

«••  Norton  ▼.  Brownaville  Taxlng  Dlstrlct  (C.  C.)  36  Fed.  99. 

«10  Ex  parte  Whltley,  144  Cal.  167,  77  Pac.  879.  And  see  Thomas 
V,  Davis,  1  Dick.  804,  where  it  was  said  of  a  case  cited  as  a  prece- 
dent that  it  "is  no  authority,  bein;?  now  sub  Judice." 

«11  Mayo  V.  Board  of  Confrs  of  Town  of  Washington,  122  N.  0.  5, 
29  S.  E.  343,  40  L.  R.  A.  163. 
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47.  The  decisions  of  the  higher  courts  are  commonly  pub- 
lished  in  volumes  issued  under  authority  and  pre- 
pared  by  reporters  designated  by  the  court.  But  it 
adds  nothing  to  the  weig^t  of  a  precedent  that  it 
has  been  thus  offidally  reported,  nor  is  its  effect  de- 
stroyed  by  its  Omission  from  such  of&cial  reports, 
provided  a  complete,  accurate,  and  skillfully  pre- 
pared  report  of  it  can  be  found  dsewhere.  But 
rcports  of  cases  in  'the  newspaper  press  are  not 
received  or  heard  in  the  courts,  unless  under  very 
rare  and  exceptional  circumstances. 

The  precedent  in  any  given  case  is  made  by  the  decision 
of  the  court  in  that  case.  The  evidence  of  the  decision  is 
the  report  of  the  case.  It  is  tnie  that  in  a  strict  sense  the 
written  opinion  of  the  court,  if  any  was  filed,  is  the  best 
evidence  of  the  decision  made.  But  the  original  opinions, 
or  authenticated  transcripts  of  them,  are  now  very  seldom 
cited  in  cur  courts.  Hence  in  a  general  sense  we  may  say 
that  it  is  by  the  reports  that  precedents  are  brought  to  the 
knowledge  of  the  profession  and  made  available  for  the 
purposes  of  litigation.  Still  it  is  important  to  remember 
that  it  is  the  ruling  of  the  court — ^the  disposition  which  was 
made  of  the  case — which  establishes  the  precedent,  and 
not  the  report.  Hence,  even  though  a  given  case  should 
never  be  reported  at  all,  and  even  though  there  should  be 
no  written  opinion  of  the  court,  still  the  fact  that  such  a 
case  was  decided  in  such  a  manner  is  a  precedent  for  a 
similar  disposition  of  a  similar  case.  It  may  be  difficult, 
in  that  event,  to  prove  the  fact  of  the  former  ruling.  But 
it  is  not  unusuäl  for  counsel  to  refer  the  court  to  its  own 
mlings  made  in  cases  alleged  to  be  similar  to  the  case  on 
trial,  where  such  rulings  rest  only  in  the  recollection  of  the 
court  and  counsel.  Courts  have  also  been  known  to  decide 
cases  before  them  on  the  authority  of  an  unreported  but 
{■«nembered  prior  decision.  And  in  the  English  courts, 
jnstances  are  on  record  where  a  manuscript  report  of  a  case, 
Jn  the  possession  of  the  judge  or  of  counsel,  has  been  pro- 
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duced,  cited,  and  relied  on.***  In  some  of  the  states,  it 
is  the  rule  or  custom  that  only  those  decisions  of  the  court 
of  last  resort  shall  be  included  in  the  oflicial  series  of  re- 
ports  as  are  specially  designated  for  that  purpose  by  the 
judges.  None  the  less,  all  the  decisions  are  precedents,  and 
may  be  cited  and  relied  upon,  unless  some  rule  of  court  re- 
stricts  the  sources  of  information  which  may  be  referred 
to  in  briefs  and  on  arguments. 

Those  volumes  of  reports  which  are  prepared  by  the  re* 
porters  appointed  'by  the  courts,  and  published  under  author- 
ity,  are  commonly  styled  "official,"  and  some  of  the  courts 
of  last  resort  prefer  that  their  own  decisions  should  be  cited 
to  them  only  from  the  official  volumes.  But  there  are  many 
other  reports  of  the  decisions  of  most  of  the  courts  of  last 
resort,  some  found  in  regulär  though  unofficial  series,  others 
in  legal' Journals  and  professional  periodicals  of  various  sorts. 
In  the  United  States,  in  f act,  there  is  at  least  one  such  System 
of  law  reports  which  includes  prompt,  füll,  and  accurate  tran- 
scripts  of  the  decisions  of  the  various  federal  courts  and  of 
the  courts  of  last  resort  in  all  the  several  states.  There  are 
also  excellent  series  of  selected  cases,  now  current,  as  well 
as  series  of  reports  dealing  exclusively  with  the  decisions  upon 
some  major  branch  of  the  law,  such  as  railroads,  corporations, 
bankruptcy,  insurance,  mining,  etc.'***     It  is  therefore  usu- 


tisThns,  in  Ck)rder  v.  Morgan,  18  Yes.  344,  a  manuscript  report 
of  a  case  was  cited  at  the  bar  and  was  referred  to  in  the  opinlon 
as  being  *'an  authority  precisely  applicable."  So  in  Preston  y.  Fun- 
neil, Willes,  166,  the  Chief  Justice,  speaking  of  a  case  cited  to  hlm 
from  Salkeld's  Reports,  said:  "But  I  have  a  f ulier  manuscript  [note 
of  the  case]  than  the  report  in  Salkeld.*' 

1 12a  The  National  Reporter  System,  published  by  the  West  Pub- 
lishing (Company,  of  St.  Paul,  Minnesota,  includes  two  periodicals 
devoted  to  the  decisions  of  the  various  courts  of  the  United  States, 
called  respectively  the  "Supreme  Court  Reporter"  and  the  "Federal 
Reporter,"  and  seven  other  weekly  issues,  each  devoted  to  a  group 
of  States,  and  bearing  such  geographica!  titles  as  the  ''Atlantic  Re- 
porter," "Pacific  Reporter,"  etc.  These  contain  very  prompt  re- 
ports of  all  the  decisions  of  the  courts  of  last  resort  in  all  the 
States,  while  the  "New  York  Supplement"  contains  the  decisions  of 
the  intermediate  and  inferior  courts  of  a  Single  State.  Thus  the 
entire  body  of  current  American  case-law  is  made  readlly  available 
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ally  possible  to  find  several  entircly  independent  reports  of 
any  novel  or  specially  important  decision.  They  should,  and 
■commonly  do,  agrec  textually  in  setting  f  orth  the  opinion  of 
the  court,  while  differing  in  the  reporter's  headnotcs  or  syl- 
labi,'and  sometimes  in  the  comparative  fullness  or  brevity  of 
the  Statement  of  the  f  acts.  But  bearing  in  mind  that  the  de- 
•dsion  establishes  the  precedent,  and  the  report  only  evidences 
it,  it  will  be  perceived  that  nothing  is'added  to  the  weight  of 
a  precedent  by  the  fact  that  the  account  of  the  case  is  found 
in  an  "official"  report.  The  question  is  always'as  to  the  ac- 
<:uracy,  completeness,  and  reliability  of  the  report,  and  the 
^kill,  judgment,  and  leaming  of  the  reporter.  There  is,  in 
fact,  no  sanctity  in  an  official  report.  It  is  always  impeach- 
able.  It  is  no  more  than  prima  facie  evidence  of  the  deci- 
sion in  the  cause,  and  if  it  is  suspected  of  inaccuracy,  recourse 
may  always  be  had  to  the  original  opinion  on  file  in  the  case, 
which  is  Üie  best  and  final  authority.  Instances  are  not  want- 
ing  in  which  courts  have  thus  recurred  to  their  filed  opinions, 
to  determine  the  exact  scope  of  a  precedent,  and  have  found 
them  to  contradict  the  testimony  of  the  official  report,  even, 
at  timcs,  commenting  on  the  fact  that  a  better  report,  or  an 
«ntirely  accurate  report,  of  the  particular  case  was  to  be  found 
in  some  unofficial  series  or  coUection  of  cases.*****    And  in 


in  smaii  compass.  As  these  reports  are  fonnded  on  unimpeachable 
wurces  of  informatlon,  and  are  prepared  by  hlghly  trained  special- 
Iflts,  after  a  uniform  System,  they  are  enürely  trustworthy.  Tbe 
series  of  selected  cases  referred  to  In  the  tezt  are  the  well-known 
"American  Declslons/'  *' American  Reports,"  "American  State  Re- 
ports," and  "Lawyers*  Reports  Annotated."  All  the  cltations  of  au- 
thoritles  in  this  volume,  as  well  as  in  my  other  works,  contaln  par- 
^lel  references  to  the  various  reporters  and  series  of  cases  above 
mentloned. 

iisbgee,  for  example,  Goodman  v.  Jamieson,  72  Mise.  Rep.  32, 
1^  N.  Y.  Snpp.  114,  containing  comments  on  the  incorrect  report 
of  a  certain  preTious  decision  in  the  46th  volume  of  the  "MlsceU 
^aneous  Reporter,"  an  official  report  in  New  York,  and  the  State- 
ment that  the  case  was  "correcüy  reported"  in  the  92d  volume  of 
t^  New  York  Supplement,  an  unofficial  periodical  mentioned  in  the 
P^^edlng  note.  See,  also,  Howell  v.  Gruver  (Kan.)  97  Pac.  467,  as 
^  an  error  in  the  official  report  of  the  case  of  McDonough  t.  ümt- 
^en,  53  Kan.  120,  35  Pac.  1117. 
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Massachusetts  it  is  officially  declared  that  the  law  stated  in 
trials  beforc  the  füll  bench  and  carefully  reported,  though 
not  contained  in  the  regulär  reports,  has  the  same  force  of 
legal  precedent  as  the  decisions  of  the  füll  court  on  a  bill  of 
exceptions.'** 

When  written  opinions  were  not  filed,  and  the  report  of 
the  decision  had  to  be  made  from  hearing  the  argument  and 
the  deliverances  of  the  judges,  much  depended  upon  the 
opportunities  which  the  particular  reporter  enjoyed  to  gain 
a  füll  knowledge  of  the  case  and  of  the  judgment.  But  at 
present,  when  practically  all  the  reports  are  founded  on 
printed  records  and  arguments  and  the  written  opinions  of 
the  court s,  at  least  in  the  United  States,  this  question  is  of 
little  importance;  and  the  value  of  the  particular  report  will 
principally  depend  upon  its  completeness  and  the  judgment 
of  the  reporter  in  stating  the  facts  and  pleadings  and  in  mak- 
ing  the  syllabi  or  headnotes. 

Since  the  exact  value  of  a  given  precedent,  and  its  exact 
scope,  can  be  ascertained  only  by  a  complete  understanding 
of  the  precise  question  or  questions  presented  to  the  court, 
and  of  the  rulings  made  thereon  and  the  reasons  by  which 
they  were  supported,  it  is  evident  that  the  worth  of  a 
report,  as  evidence  of  the  precedent,  will  greatly  depend 
upon  its  completeness.  Scanty,  incomplete,  or  partial  re- 
ports of  cases  are  therefore  discredited  in  the  courts,  not 
because  the  precedents  which  they  established  may  not  be 
entitled  to  respect  and  authority,  but  because  from  the  na- 
ture  of  the  evidence,  it  is  not  possible  adequately  to  de- 
termine  what  the  precedent  precisely  was.'^*  This  prin- 
ciple  is  of  sufficient  importance  to  be  illustrated  by  quota- 
tions  from  some  particular  opinions  in  which  criticisms  of 
this  sort  have  been  advanced.  Thus,  for  instance:  "The 
report  is  miserably  meager  in  its  Statement  of  facts.    We 


»1«  Commonwealth  v.  Anthes,  5  Gray,  277. 

si«  See  Fonereau  v.  Fonereau,  3  Atk.  318 ;  Carslake  ▼.  Mapledor- 
am,  2  Dum.  &  E.  475;  Farmers'  &  Mechanics'  Bank  y.  Bntchers* 
&  Drovers*  Bank,  14  N.  Y.  623,  630;  Good title  v.  Alker,  1  Burr.  143; 
Ex  parte  Growe,  1  Mont.  &  Mac.  281;  Ballard  v.  Tomllnson,  50  Law 
T.  (N.  S.)  230. 
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are  wholly  unable  to  say  what  weight  attaches  to  thc  de- 
cision  of  the  case,  because  we  are  in  possession  neither  of 
the  facts  necessary  to  enable  us  to  comprehend  the  consid- 
cration  of  the  case  nor  of  the  opinion  of  the  court  showing 
by  what  process  it  arrived  at  its  conclusion."  ■*'  "The  first 
of  these  cases  is  so  meagerly  reported  that  it  is  difficult  to 
dctermine  upon  what  precise  grounds  it  was  decided."  •*• 
"The  case  is  meagerly  reported ;  the  opinion  is  also  with- 
out  argument."  '^^  "The  condition  of  the  policy  was  not 
given  in  that  case,  and,  as  reported,  it  is  of  very  little  value 
in  this  connection,  for  the  reason  that  we  are  left  in  con- 
sidcrable  doubt  as  to  what  the  case  really  was."  '^*  So,  in  a 
case  before  the  Maryland  Court  of  Appeals:  "We  have 
been  referred  to  the  case  of  British  American  Ins.  Co.  v. 
Joseph  [9  L.  C.  448],  decided  in  the  court  of  appeals  for 
Lower  Canada,  which  has  been  supposed  to  decide  that  a 
fire  insurance  Covers  the  risk  of  spontaneous  combustion ; 
and,  citing  that  case  only,  Mr.  May,  in  his  work  on  Fire 
Insurance,  comes  to  the  same  conclusion.  The  Lower 
Canada  case  is  certainly  very  imperfectly  reported.  The 
report  is  in  French,  and  the  court  gave  no  opinion.  It  is 
by  no  means  clear  from  the  few  facts  that  are  stated  that 
the  spontaneous  combustion  did  not  originate  in  a  heap  of 
uninsurcd  coal.*'  *^^ 

Criticisms  of  this  kind  are  not  very  often  found  to  be 
applicable  to  modern  reports  of  cases,  at  least  when  found 
in  books  of  authority  or  in  professional  Journals.  And  in 
America  it  is  now  the  general  custom  of  the  judges  to  in- 
corporate  in  their  opinions  a  detailed  recital  of  the  facts  in- 
volved  in  the  case  and  on  which  the  judgment  must  depend, 
either  by  way  of  introduction  to  the  discussion  of  questions 
of  law,  or  in  groups  as  the  various  points  are  taken  up  for 

•"Hemingway  ▼.  State,  68  Miss.  371,  8  South.  317. 

•"  Nelson  v.  Van  GazeUe  Mfg.  Co.,  45  N.  J.  Eq.  594,  17  Atl.  943. 

•"  Vlck  V.  Shinn,  49  Ark.  70,  4  S.  W.  60.  4  Am.  St  Rep.  26. 

•"Wrlght  v.   Susquehanna  Mut.  Fire  Ins.  Ck).,  110  Pa.  29,  20 

Aü,  71«. 

'"Providence  Washington  Ins.  Co.  ▼.  Adler,  65  Md.  162,  4  Atl. 
121,  57  Am.  Rep.  314. 
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considcration.  Also  they  make  a  practica  of  noticing  in  de- 
tail at  least  the  more  important  of  the  precedents  cited  by 
counsel.  Hence  it  is  now  seldom  necessary  for  a  reporter  to 
prepare  an  independent  Statement  of  the  facts  or  a  summary 
of  the  briefs  of  counsel.  Still  less  is  it  necessary  or  usual  to 
quote  or  epitomize  the  oral  argument.  But  it  was  very  dif- 
ferent  in  the  earlier  history  of  the  English  law,  and  many 
of  the  cases  in  the  older  volumes  of  the  English  reports  are 
open  to  the  objection  of  insufficient  reporting,  and  are  an  un- 
safe  reliance,  for  the  reason  that  the  arguments  of  counsel 
and  the  oral  decisions  of  the  courts  are  so  imperfectly  nar- 
rated  that  it  is  difficult  to  ascertain  the  precise  nature  of  the 
Problem  before  the  court  for  adjudication.'^^  The  same  Ob- 
servation applies  to  that  form  of  report  which  attempts  mere- 
ly  to  give  a  Synopsis  of  the  decision,  without  the  füll  opinion 
of  the  court,  or  a  bare  statement  of  the  rule  of  law  supposed 
to  be  established  or  applied.  Since  the  language  of  the 
judges,  and  indeed  the  decision  itself ,  is  always  to  be  restricted 
to  the  very  needs  of 'the  case  before  them,  and  cannot  be  re- 
lied  on  as  a  precedent  except  in  so  far  as  the  decision  was 
necessary  to  the  determination  of  that  case,  it  is  very  evident 
that  such  epitomes  may  embrace  too  broad  a  generalization  or 
lay  down  a  rule  of  law  in  terms  much  wider  than  the  facts 
of  the  case  would  Warrant. 

It  is  principally  for  this  reason  that  reports  of  cases  in 
the  newspaper  press  are  not  regarded  as  of  high  authority 
or  worthy  of  much  reliance.  They  cannot  be  expected  to 
recount  all  the  features  of  the  case  with  the  accuracy  and 
detail  of  a  professional  report,  and  moreover,  they  are  sel- 
dom, if  ever,  made  by  trained  and  skilled  reporters.  In 
England  it  is  a  practically  invariable  rule  that  newspaper 
reports  of  cases  cannot  be  cited  at  all  in  the  courts.    Thus, 

«20  See,  for  instance  Davis  v.  Sladden,  17  Or.  259,  21  Pac.  141, 
vhere  it  is  sald:  "Lord  Northampton's  Gase,  12  Coke,  134  (deeided 
in  the  star  Chamber  in  1613)  seems  to  give  some  sanetion  to  the  ap- 
peUant*8  daim;  but  that  case  has  not  been  generally  foUowed,  either 
in  England  or  in  this  country.  More  than  that,  the  book  contaüüng 
it  is  one  of  qnestionable  authority."  Much  valuable  leaming  on 
the  character  and  reliability  of  the  older  reporters  is  coUected  In 
the  work  of  John  William  Wallace  on  **The  Reporters." 


§§  45-47)  BXPORT8  OF  0ABS8  145 

Lrord  St.  Leonards  is  reported  once  to  havc  said :  "Every 
man  is  and  must  be  left  at  liberty  to  go  into  court  and  re- 
port  what  he  pleases.  The  newspaper  press  has,  and  will 
continue  to  have,  that  privilege.  No  judge  could  properly 
refuse  to  hear  a  case  quoted  by  the  bar,  but  a  judge  would 
not,  upon  a  law  point,  allow  a  newspaper  report  to  be  quot- 
ed, nor  would  he  act  upon  an  important  decision  quoted 
from  a  report  hastily  published,  without  further  examina- 
tion."*"  In  America,  while  a  court  would  not  refuse  to 
listen  to  such  a  report,  if  no  other  report  of  the  case  could 
be  discovered,  yet  it  would  not  be  admitted  to  possess  au- 
thority  or  to  furnish  fully  satisfactory  evidence  of  the  prec- 
cdent  established  by  the  case  reported.*** 

If  the  same  case  is  reported  by  several  reporters,  or  in 
scveral  series  of  reports,  and  if  the  reports  differ,  in  respect 
either  to  the  Statement  of  the  case  or.the  rulings  made  by 
the  court,  the  authority  of  that  case  as  a  precedent  is  dim- 
inished,  by  reason  of  the  conflicting  evidence  as  to  the 
Points  decided.  In  such  circumstances,  it  is  sometimes  pos- 
sible  to  discriminate  between  the  different  reporters,  con- 
ceding  a  higher  degree  of  authority  to  one  than  to  another, 
and  sometimes  the  intrinsic  evidence  will  show  that  one 
of  the  reports  is  more  complete  or  more  credible  than  the 
others.  But  unless  such  a  distinction  can  reasonably  be 
made,  the  authority  of  the  case  suffers. 

*>i  Daniä,  History  of  the  Law  Reports,  p.  101. 

's^Townsend,  In  bis  edition  of  Ram  on  Legal  Jüdgment,  p.  173, 
Bays:  "The  writer  once  clted  a  decision  of  Judge  Nelson  from  a 
newspaper  report.  and  the  court  [New  York  Ck)urt  of  Appeals]  not 
onl7  listened  to  it,  but  referred  to  it  in  the  opinion,  and  stated  a 
ooncnrrence  with  'the  vlews  ascribed  to  Mr.  Justice  Nelson.'" 
SteTens  t.  Hauser,  39  N.  T.  305. 

Black  Jxtd.Pr. — 10 
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PRECEDENTS    OBSOLETE    OR    LOCALLY    INAP- 

PLICABLE 

48,  Precedents  may  become  obsolete,  and  they  are  not  to  be 

inflexibly  foUowed  by  the  courts  when  the  reasons 
on  which  they  were  founded  have  ceased  to  exist, 
in  consequence  of  changed  conditions  in  the  social 
or  economic  world,  but  should  rather  be  modified 
or  adapted  to  present  exigencies,  or  disregarded  al- 
together. 

49.  Precedents  founded  upon  the  conditions  prevailing  in 

the  State  or  country  where  made — whether  geo- 
graphic,  climatic,  social,  economic,  or  political- — 
cannot  be  followed  in  another  State  or  country 
where  they  are  entirely  inapplicable  because  of  dif- 
ferent  local  conditions,  but  new  rules  must  be 
f  ramed  to  suit  the  conditions. 

The  doctrine  of  stare  decisis  is  balanced  by  the  principle, 
not  less  venerable,  that  when  the  reason  for  a  rule  of  law 
ceases  the  rule  itself  also  ceases  to  be  obligatory.  The 
fundamental  reason  for  every  judicial  decision  must  be  the 
effectuation  of  justice  as  between  man  jtnd  man,  and  its 
worth  and  value  as  a  precedent  must  ultimately  be  meas- 
ured  by  the  degree  in  which  it  accomplishes  this  object. 
Now  the  principles  of  justice  are  immutable,  but  its  deter- 
mination  and  appHcation  to  the  special  case  may  depend 
very  greatly  upon  the  wants  and  habits  of  the  particular 
Community  at  the  particular  time,  or  upon  the  existing 
State  of  Society,  or  stage  of  civilization,  as  characterized  by 
a  very  numerous  and  varied  set  of  conditions.  When  these 
change,  the  law  must  change  with  them.  This  is  effected 
directly  through  the  enactment  of  new  laws  by  the  legisla- 
tive bodies,  and  indirectly  through  the  action  of  the  courts, 
in  moulding  and  shaping  ancient  rules  to  meet  new  exigen- 
cies.  For  the  law  is  a  progressive  science,.  and  fulfiUs  its 
functions  only  as  it  keeps  pace  with  the  spread  of  knowl- 
edge  and  the  evolution  of  socifety.    In  this  way  precedents, 
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once  of  the  highest  authority,  may  come  to  be  utterly  dis- 
regarded,  because  outgrown.  Where  the  decisions  in  ap- 
cient  cases  depended  upon  the  existence  of  a  State  of  Socie- 
ty which  is  now  obsolete,  or  upon  views  of  public  policy  or 
the  policy  of  the  law  which  have  now  given  place  to  entire- 
ly  different  opinions,  their  authority  should  be  held  to  have 
cvaporated,  and  it  is  not  incumbent  on  the  courts  to  sub- 
mit  to  their  doctrines.*^* 

The  books  are  füll  of  instances  in  which  this  principle 
has  bcen  recognized.    Thus :  "It  is  one  of  the  noblest  prop- 

"sln  re  Hunt,  81  Me.  275,  17  Atl.  68;  Jennings  v.  State,  13  Kan. 
80;  Caplefl  v.  State,  3  Okl.  Cr.  72,  104  Pac.  403,  26  K  R.  A.  (N.  S.) 
1083.  "While  the  rule  of  stare  dedsls  is  the  great  safety  of  rights 
BQbJcct  to  Judicial  decision,  maxlms  and  regulatlons  fltted  to  a  for- 
mer State  of  Society  and  govemment  are  not  to  be  preserred  and 
foroed  into  an  nnnatural  applicatlon,  when  and  where  the  very 
conditions  necessary  to  them  when  established  have  long  since  passed 
away.*'  Paris  ▼.  State,  3  Ohio  St.  167.  See,  also,  Klghtly  ▼.  Birch. 
2  Manie  &  S.  533,  where  Lord  Ellenhorongh  overruled  an  early  case, 
sajlng  that  it  had  had  its  day  and  that  it  was  time  it  should  cease. 
Attention  is  also  dlrected  to  an  interesing  editorial  in  '*The  Out- 
look," of  December  17,  1910,  from  which  we  quote  as  follows:  "The 
prlndple  is  that,  in  a  democratic  Community,  law  is  not  a  flxed 
and  determlnate  tradition,  but  a  mobile  and  growing  science  of  so- 
cial relatlons.  •  •  •  The  common  law  is  not  an  inflexible  rule  es- 
tablished by  ancient  authority,  to  which  all  modern  courts  must  con- 
fonn.  Tbat  is  not  its  origin  nor  its  end.  The  common  law  is  a  crea- 
tion  of  the  courts,  and  the  modern  Judges  are  to  carry  on  that  pro- 
ceas  of  creation  by  adapting  to  modern  conditions  the  prlnclples  of 
sodal  Justice,  as  their  predecessors  on  the  bench  adapted  to  previ- 
<nu  conditions  the  prlnciples  of  social  Justice.  •  •  •  Law  ought 
to  be  nooblle  and  to  a  eertain  extent  fluctuating.  It  ought  to  be  pre- 
aninently,  in  a  democracy,  a  progressive  science.  From  the  tradi- 
tions  of  the  past  we  are  to  gain  wisdom  to  guido  us  in  the  future, 
bnt  we  do  not  gain  wisdom  to  guido  us  in  the  future  if  we  Impose 
these  traditions  on  the  present  without  regard  to  changed  circum- 
stances.  The  essential  rights  of  person  and  property  are  always  the 
same,  bat  the  measures  for  the  protection  of  those  rights  are  not 
always  the  same.  •  •  •  To  ascertain  by  a  study  of  the  books 
wbatarethe  precedents  which  courts  have  set  by  their  decisions  in 
times  past,  and  then  apply  them  to  times  present,  without  any 
recognition  of  the  dianged  conditions,  is  not  the  function  of  law 
courts  in  modern  dvilization.  Their  function  is  to  deduce  from  the 
experlence  of  the  past  the  fundamental  principles  of  social  Justice 
and  apply  them  to  the  conditions  of  modern  times." 
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erties  of  the  common  law  that,  instead  of  moulding  the  hab- 
its,  the  manners,  and  the  transactions  of  mankind  to  inflex- 
ible rules,  it  adapts  itself  to  the  business  and  circumstances 
of  the  times,  and  keeps  pace  with  the  improvements  of 
the  age."  "*  So,  by  Lord  Chancellor  Cottenham:  "I  think 
it  the  duty  of  this  court  to  adapt  its  practice  and  course  of 
proceeding  to  the  existing  State  of  Society,  and  not,  by  too 
strict  an  adherence  to  forms  and  rules  established  under 
different  circumstances,  to  decline  to  administer  justice 
and  to  enforce  rights  for  which  there  is  no  other  reme- 
dy/'"»  So  also,  by  Chief  Justice  Willes:  "When  the  na- 
ture  of  things  changes,  the  rules  of  law  must  change  too. 
When  it  was  holden  that  deer  were  not  distrainable,  it  was 
because  they  were  kept  principally  for  pleasure,  and  not 
for  profit,  and  were  not  sold  and  turned  into  money  as 
they  are  now.  *  *  *  The  rules  concerning  personal  es- 
tates,  which  were  laid  down  when  personal  estates  were  but 
small  in  proportion  to  lands,  are  quite  varied,  both  in  courts 
of  law  and  equity,  now  that  personal  estates  are  so  much 
increased,  and  become  so  considerable  a  part  of  the  prop- 
erty  of  this  kingdom."  •'•  So  it  has  been  said  by  the  Su- 
preme  Court  of  Connecticut :  "It  is  a  well-settled  rule  that 
the  law  varies  with  the  varying  reasons  on  which  it  is 
founded.  This  is  expressed  in  the  maxim,  'cessante  ratione 
cessat  ipsa  lex.'  This  means  that  no  law  can  survive  the 
reasons  on  which  it  is  founded.  It  needs  no  Statute  to 
change  it;  it  abrogates  itself,  If  the  reasons  on  which  a 
law  rests  are  overborne  by  opposing. reasons  which,  in  the 
progress  of  society,  gain  a  Controlling  force,  the  old  law, 
though  still  good  as  an  abstract  principle,  and  good  in  its 
application  to  some  circumstances,  must  cease  to  apply 
as  a  Controlling  principle  to  the  new  circumstances."  '"^ 

Many  examples  of  the  application  of  this  principle  might 
be  cited,  but  a  few  will  suffice  for  purposes  of  illustration. 
Thus,  the  court  in  Virginia,  with  reference  to  the  right  of 

«24  Lyle  T.  Richards,  9  Serg.  &  R.  (Pa.)  351. 

stft  Wallworth  v.  Holt,  4  Mylne  &  C.  035. 

««•  Davles  v.  Powell,  Willes,  51. 

»T  Beardsley  t.  Glty  of  Hartford,  60  Oonn.  529,  47  Am.  R«m  677. 
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lateral  support  of  buildings,  observes :  "The  doctrinc  con- 
tended  for  by  the  appellees»  whether  heretofore  maintained 
as  resting  on  an  absolute  rule  of  law,  or  on  the  ordinary 
principles  of  prescription,  is  at  variance  with  reason  and 
oQght  to  be  rejected.  It  may  have  been  adapted  to  the  age 
in  which  it  was  first  announced  in  England,  but  is  unsuited 
to  the  building  of  cities  and  towns  in  a  progressive  country 
like  ours  at  the  present  day."  **•  So,  by  another  court  in 
relation  to  another  subject :  "It  is  urged  that  a  corporation 
cannot  be  indicted  for  keeping  a  disorderly  house.  Some 
of  the  earlier  cases  held  that  trespass  or  case  would  not  lie 
against  a  corporation  for  a  private  nuisance,  but  that  doc- 
trinc has  long  since  been  exploded.  In  early  days,  when 
corporate  bodies  were  few,  it  was  a  matter  of  comparative- 
Iv  small  consequence  whether  such  an  action  could  be  main- 
tained. In  these  days,  however,  when  the  great  concems 
of  business  are  carried  on  chiefly  through  these  artificial 
persons,  it  would  be  most  oppressive  to  hold  that  they  were 
not  amenable  to  answer  for  such  wrongs  as  subject  natural 
persons  to  prosecution."  ■*•  And  indeed,  it  may  be  stated 
§:enerally  that  old  decisions  should  not  be  foUowed  when 
they  have  become  inapplicable  by  reason  of  business  evo- 
lution.***  And  ancient  decisions  which  are  contrary  to  the 
law  as  now  generally  understood  and  practically  applied 
by  persons  engaged  in  the  particular  business  involved,  as, 
commerce  or  navigation,  are  of  small  value  as  precedents, 
and  if  inconsistent  with  the  general  rules  of  law  as  settled 
by  the  concurrence  of  the  courts  of  other  states  and  Sys- 
tems, they  may  and  should  be  overruled."^  Much  also 
depends  on  the  changing  social  conditions  and  usages  of 
the  people.  Thus,  the  court  in  Massachusetts,  speaking 
of  the  rule  that  an  act  originally  a  trespass  will  cease  to  be 
such  if  condoned  by  a  subsequent  contract  or  license,  says : 

*"  Tmutall  V.  Cbrlstian,  80  Va.  1,  56  Am.  Rep.  581. 

"•  State  y.  Passaic  County  Agr.  See.,  54  N.  J.  Law,  260,  23  Atl. 


"•Cid  Dominion  Gopper,  Mining  ft  Smeltlng  Ck>.  r.  Blgelow,  203 
Man.  150,  89  N.  B.  193. 

»1  Barker  r.  Baltimore  &  O.  B.  Co.,  22  Ohio  St.  45,  61,  10  Am. 
Bq^.  726. 
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**The  law  will  readily  imply  a  licensc  for  acts  in  accord- 
ance  with  the  general  habits  of  the  Community ;  and  the  ob- 
jection  stated  in  the  Year  Books  that  'under  that  color,  my 
enemy  might  be  in  my  house  and  kill  me/  scarcely  retains 
its  old  force."  ••'  So  again,  it  was  formerly  held  in  Massa- 
chusetts that  probable  cause  for  a  criminal  prosecution 
could  not  be  made  out,  in  an  action  for  having  instigated  it 
maliciously,  by  showing  that  the  defendant  acted  on  the  ad- 
vice  of  a  justice  of  the  peace,  the  ground  of  the  decision 
being  that  such  magistrates  were  not  learned  in  the  law.*** 
But  thirty  years  later,  the  court  refused  to  follow  that  de- 
cision, saying:  "It  is  a  question  whether  the  judicial  Sys- 
tem of  the  Commonwealth  has  not,  since  the  time  of  that 
decision,  been  so  changed  and  improved  in  respect  to  the 
learning,  capacity,  and  standing  in  the  Community  of  the 
magistrates  now  intrusted  with  the  power  of  issuing  War- 
rants in  criminal  cases,  that  the  conclusion  then  reached 
ought  to  be  now  reconsidered."  ***  So  again,  the  Supreme 
Court  of  Kansas  has  refused  to  admit  that  "such  inde- 
scribable  myths  as  the  English  vendor's  lien  constitute  a 
part  of  the  law  of  the  State.*'  '*°  Nor  should  we  overlook 
a  very  able  opinion  of  the  Supreme  Court  of  Alabama,  in 
which  was  discussed  the  medico-legal  test  of  insanity  in 
criminal  cases,  and  the  rule  laid  down  in  the  leading  English 
case,'"*  that  the  test  was  the  capacity  to  distinguish  be- 
tween  right  and  wrong,  or  to  know  the  nature  and  quality 
of  the  act  in  question.  Said  the  court :  "In  view  of  these 
conflicting  decisions,  and  of  the  new  light  thrown  on  the 
disease  of  insanity  by  the  discoveries  of  modern  psycholog- 
ical  medicine,  the  courts  of  the  country  may  well  hesitate 
before  blindly  following  in  the  unsteady  footsteps  found 
upon  the  old  sandstones  of  our  common-law  jurisprudence 
a  Century  ago."  ''^ 

»82Hawk8  V.  Locke,  139  Mass.  205,  1  N.  B.  543,  52  Am.  Rep.  702. 
•»»  Olmstead  v.  Partridge,  16  Gray  (Mass.)  381. 

584  Monaghan  y.  Cox,  155  Mass.  487,  30  N.  £.  467,  31  Am.  St  Rep. 
555. 

585  Simpson  v.  Mundee,  3  Kan.  173;    Bunting  y.  Speek,  41  Kan. 
424,  21  Pac.  288,  3  L.  R.  A.  690. 

s86.McNaghten*s  Gase,  10  Glark  &  Fln.  200. 

>8T  Parsons  y.  State,  81  Ala.  577,  2  South.  854,  60  Am.  Rep.  193. 
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Biit  extreme  radicalism  in  the  development  of  the  law  is 
no  less  to  be  reprobated  than  hide-bound  conservatism.  It 
is  not  for  the  courts  to  fabricate  new  laws,  under  the  guise 
of  judicial  decisions,  in  accordance  with  temporary  fluctua- 
tions  in  populär  feeling,  or  with  their  own  notions  of  the 
wants  and  habits  of  the  Community.  The  guardianship  of 
the  public  welfare  is  intrusted  to  the  legislature,  not  the 
courts.  The  latter  have  to  do  with  it  only  in  so  far  as 
that  they  are  bound  to  administer  the  existing  laws  justly 
and  impartially.  As  was  very  prudently  remarked  by  the 
Court  in  Colorado,  "If,  since  that  opinion  was  written,  the 
circumstances  and  conditions  have  so  changed  as  to  justify 
a  return  to  the  common-law  rule  on  the  subject,  the  legis- 
lature should  so  declare.  Until  such  legislative  declaration 
is  made,  we  shall  apply  the  doctrine  of  stare  decisis."  "• 
And  as  to  matters  resting  entirely  on  the  basis  of  the  com- 
mon law,  the  courts  should  be  very  sure,  before  attempting 
a  change,  that  there  has  been  such  a  real,  permanent,  and 
fundamental  change  of  conditions  as  to  make  the  early  prec- 
edents  wholly  inapplicable  and  obsolete.  In  such  a  case, 
and  with  regard  to  a  doctrine  of  the  common  law,  it  was 
dryly  remarked  by  the  Supreme  Court  of  California :  "It 
is  Said  that  this  rule  was  a  legal  fiction,  and  that,  in  the 
course  of  modern  legislation  and  judicial  decisions,  it  has 
been  exploded.  But  it  is  no  more  a  fiction  than  any  other 
general  principle  of  law,  and  we  have  seen  no  authentic 
account  of  the  explosion."  '*• 

Precedents  which  are  of  unquestioned  authority  in  the 
State  or  country  where  made  may  be  entirely  inapplicable 
clsewhere,  and  in  that  case  possess  no  obligatory  force. 
For  the  rules  which  they  establish  may  be  appropriate,  and 
Jndeed  necessary,  to  the  particular  conditions  locally  pre- 
vailing;  but  when  the  rule  or  doctrine  is  attempted  to  be 
transplanted  into  another  Jurisdiction,  it  may  be  found  that 
^n  entirely  different  set  of  conditions  are  there  to  be  con- 
sWered,  and  that  they  are  of  such  a  nature  that  the  appli- 

"«Nuckolls  V.  Gaut,  12  Colo.  361,  21  Pac.  41. 
''» Sesler  v.  Montgomery,  78  Cal.  486,  21  Pac.  185,  3  L.  R.  A.  Q5S. 
^  Am.  St  Rep.  76. 
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cation  to  them  of  the  rule  or  doctrine  would  result  in  hard- 
ship,  injustice,  or  legal  absurdity.  In  this  event,  the  rea- 
son  of  the  rule  has  ceased,  and  therefore,  in  accordancc  with 
the  maxim  already  quoted,  the  rule  itself  ceases  to  be  effec- 
tive.  These  conditions  may  be  of  a  physical  nature,  such 
as  those  which  depend  upon  climate  or  the  geographica! 
features  of  the  country,  or  they  may  arise  out  of  the  social, 
political,  or  economic  circumstances  of  the  people.  In  this 
way,  numerous  important  and  well-settled  rules  of  the  Eng- 
lish  common  law  (and  the  precedents  establishing  them) 
have  been  found  inapplicable  to  the  conditions  prevailing 
in  America,  and  therefore  have  been  rejected  by  our  courts 
and  new  rules  created  in  their  place.  This  has  been  the 
case  with  the  common-law  doctrine  of  riparian  rights,  when 
applied  to  the  needs  and  customs  of  the  people  in  the  arid 
regions  of  the  west,  with  the  common-law  rule  as  to  the 
navigability  of  waters,  when  applied  to  our  great  fresh- 
water  rivers  and  lakes,  with  the  strict  English  rules  regard- 
ing  waste,  when  applied  to  the  Clearing  and  cultivation  of 
our  new  lands,  and  with  the  doctrine  of  markets  overt, 
These  and  numerous  other  illustrations  will  be  fuUy  dis- 
cussed  and  explained  in  a  later  chapter  of  this  work.**® 


ABSENGE  OF  PRECEDENT;    DECISION  ON  PRIN- 

CIPLE 

50.  If  no  precedent  can  be  found  to  Support  the  mainte- 

nance  of  a  particular  action,  the  award  of  particu- 
lar  relief ,  or  the  imposition  of  a  particular  liability 
or  penalty,  that  fact  is  strong  (but  not  conclusive) 
evidence  that  the  law  does  not  sanction  it,  and 
should  be  influential  in  deciding  the  courts  to  rule 
against  it. 

51.  But  this  principle  applies  only  where  the  case  at  bar  is 

only  new  "in  the  instance,"  that  is,  where  the  par- 
ticular application  is  novel,  but  the  facts  and  cir- 
cumstances of  the  case  are  such  as  may  be  pre- 

•40  Infra,  Chapter  XI,  p.  444. 
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sumed  to  have  arisen  often  in  the  past,  and  might 
at  any  time  have  been  brought  before  tfae  courts  if 
the  particular  contention  had  been  deemed  tenable. 

52.  Bttt  if  the  novelty  of  the  case  is  due  to  the  f act  that  the 

circumstances  on  which  it  is  founded  are  the  prod- 
uct  of  recent  evolution  in  trade  and  commerce,  in 
industrial  or  business  Organization,  in  sociology, 
economics,  or  science,  or  in  the  manners  and  cus- 
toms  of  the  people,  the  absence  of  any  precedent, 
being  thus  accounted  for,  is  no  argument  against 
its  maintenance.  On  the  contrary,  in  such  cases, 
the  law,  as  delivered  by  the  courts,  has  an  expan- 
sive property  which  enables  it  to  frame  new  rules 
to  meet  new  exigencies. 

53.  In  passing  upon  a  case  of  the  latter  kind,  and  in  the  ab- 

sence of  direct  precedent,  the  courts  will  decide 
"upon  principle/'  This  means  that  they  will  base 
their  decision  upon  legal  analogies,  upon  the  spirit 
and  reason  of  the  law,  upon  their  views  of  the  re- 
guirements  of  sound  public  policy  and  of  general 
public  convenience,  and,  ultimately,  upon  the  prin- 
ciples  of  natural  justice,  as  determined  by  the  ele- 
ments  of  honesty,  faimess,  and  good  sense. 

Absence  of  Precedent;  Cases  New  in  the  Instance 

The  absence  of  any  precedent  for  a  particular  action  or 

demand  may  be  due  to  the  fact  that  the  point  in  question 

^  never  before  been  raised,  having  been  considered  too 

phin  for  argument,  or  the  particular  claim  never  before 

advanced,  having  been  considered  untenable.    To  this  ef- 

/ecf  are  the  following  remarks  of  an  English  judge:  "It  is 

arfmitted  by  every  judge  and  by  every  counsel  that  has 

spoken  upon  the  subject  that  there  is  a  total  silence  of  our 

law  books,  during  the  whole  period  of  our  ascertained  law 

of  England,  upon  this  precise  point,  although  circumstances 

similar  to  the  present  must  have  existed  many  times ;   and 

this  to  mc  is  a  strong  convincing  proof  that,  tili  these  days 

of  novelty,  no  such  idea  was  ever  entertained  upon  this 

question,  and  I  verily  believe  that  no  man  now  living  ever 
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before  heard  of  such  a  claim  being  advanced."  '^^  Where 
this  occurs,  and  where  there  is  nothing  novel  in  the  facts 
and  circumstances  of  the  case,  but  they  arc  such  as  may 
presumptively  have  arisen  often  in  the  past,  and  might  have 
been  brought  before  the  courts  for  adjudication,  the  fact 
that  no  decision  can  be  cited  sustaining  the  action,  award- 
ing  the  relief  asked,  or  recognizing  the  liability  claimed, 
is  streng  evidence  against  its  propriety  or  legality,  not  in- 
deed  absolutely  conclusive,  but  to  be  very  seriously  con- 
sidered  by  the  courts.***  Thus,  it  was  remarked  by  the 
court  in  Ohio:  "It  is  a  fact  entitled  to  some  weight  that 
among  the  multitude  of  adjudged  cases  relating  to  corpora- 
tions,  from  the  Year  Books  to  the  present  day,  not  one  can 
be  found  that  decides  the  principle  as  it  is  contended  for  by 
the  plaintiff.  Although  it  forms  no  objection  to  an  action 
that  such  an  one  has  never  before  been  brought,  yet  the  fact 
affords  strong  presumptive  evidence  that  the  law  is  against 
it."  '*•  So  in  another  State :  "We  are  quite  certain  that 
no  precedent  exists  sustaining  the  issuance  of  a  fi.  fa.  on  a 
judgment  against  a  sovereign  state  in  her  own  courts, 
though  rendered  with  her  own  consent."  •**  So  the  court 
in  California,  in  holding  that  a  parent  is  not  liable  in  dam- 
ages  for  the  torts  of  his  child,  when  committed  without  the 
parent's  knowledge  or  sanction  and  not  in  the  course  of 
his  employment  of  the  child,  said :  " We  have  been  cited  to 
no  case  controlled  by  the  principles  of  the  common  law  that 
holds  that  the  action  under  such  circumstances  can  be 
maintained." '**  It  was  said  by  a  federal  judge:  "I  have 
been  referred  to  no  precedent,  nor  have  I  been  able  to  find 
any,  where  a  court  of  equity  in  such  a  case  as  the  present 

841  Mirehouse  y.  RenneU,  8  Bing.  542,  per  Parke,  J. 

»4ä  Western  Union  Tel.  Co.  v.  Schrlver.  141  Fed.  538,  72  C.  C.  A. 
596,  4  L.  R.  A.  (N.  S.)  678 ;  Webb  v.  Ronie,  W.  &  O.  R.  Co.,  49  N.  Y. 
420,  10  Am.  Rep.  389;  Baltimore  Belt  R.  Co.  v.  Baltzeil,  75  Md. 
94,  23  Atl.  74;  Crispe  v.  Perritt,  Wllles,  471;  Ashby  v.  White,  2 
Ld.  Raym.  944;   Co.  Litt.  81b. 

84<  Ort  V.  Bank  of  United  States.  1  Ohio,  36,  44,  13  Am.  Dec.  588. 

S44  Carter  v.  State,  42  La.  Ann.  927,  8  South.  836,  21  Am.  St  Rep. 
404. 

«46  Hagerty  v.  Powers,  66  Cal.  368,  5  Pae.  622,  56  Am.  Rep.  101. 
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has  gninted  the  relief  the  plaintiff  seeks.     But  in  several 

analogous  cases  such  redress  has  been  denied  and  the  ag- 

grieved  party  tumed  over  to  his  legal  remedies."  •*•     So 

anothcr  judge  remarked  that  arguments  from  inconvenience 

"are  inducements  which  would  be  very  powerfui  werc  I 

passing  upon  the  question  as  a  legislator.    As  a  judge  I  am 

bound  by  precedent.    No  case  can  be  cited  in  which  a  policy 

has  been  set  aside  during  the  life  of  the  assured  on  the 

ground  of  a  forfeiture  occurring  after  the  making  of  the 

contract."  **^    Again,  the  Supreme  Court  of  Pennsylvania, 

in  holding  that  a  real  estate  agent  has  no  lien  for  his  ex- 

penses  on  papers  placed  in  his  hands  to  enable  him  to  ef- 

fect  a  sale  of  the  property,  said :  "Nor  has  the  able  counsel 

for  defendants  cited  a  precedent  where  such  claim  of  lien 

was  sustained.    The  claim  appears  novel."  '**     In  a  case 

in  New  York  an  action  was  brought  for  damages  to  a  dwell- 

ing  house  and  its  inmates  by  a  private  nuisance,  and  it  ap- 

pcared  that  the  plaintiff  lived  in  the  house  and  supported 

the  family,  but  the  title  and  possession  of  the  premises 

wcre  in  his  wife.     He  recovered  judgment  below,  which 

was  rcversed  on  appeal,  the  appellate  court  saying :  "The 

case  in  its  legal  aspects  is  novel.    ♦    ♦    ♦    We  find  no 

precedent  for   such  an   action  by  a   person   so   situated. 

*  *   *    The  principle  upon  which  the  judgment  proceeds, 

if  sustained,  will  greatly  extend  the  class  of  actionable  nui- 

sances.    ♦     ♦     *     He  cannot  have  an   action,   because   it 

would  lead  to  such  a  multiplicity  of  suits  as  to  be  itself  an 

intolcrable  evil."»" 

But  it  does  not  follow  that  because  an  action  is  unprec- 

edented  it  is  unwarranted  in  law.    The  fact  raises  a  strong 

presumption  against  it,  it  is  true,  but  the  presumption  is 

not  conclusive.    If  the  case  clearly  falls  within  a  recogniz- 

ed  nile  of  law,  the  fact  that  it  is  one  of  first  impression  does 

not  justify  throwing  it  out  of  court.    "It  may  be  true,"  said 

• 

"«Torpedo  Co.  v.  Borough  of  Clarendon  (C.  C.)  19  Fed.  231. 

»"  Connecticut  Mutual  Life  Ins.  Co.  v.  Bear  (C.  C.)  26  Fed.  582. 

«« Arthur  V.  Sylvester,  105  Pa.  233. 

t4»Kavanagh  v.  Barber,  131  N.  T.  211,  80  N.  E.  235,  15  L.  R.  A. 
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an  English  judge,  "that  a  similar  action  in  specie  is  not  to 
be  found  in  any  law  book ;  and  I  admit  that  if  the  case  were 
ncw  in  principle,  it  would  be  necessary  to  apply  to  the  leg- 
islature^  and  not  to  a  court  of  law.  But  where  the  case  is 
only  one  new  in  the  instance,  and  the  question  is  upon  the 
application  of  a  principle  recognized  in  the  law  to  such  new 
case,  it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  a  case  which  may  arise  two  centuries 
hence  as  it  was  two  centuries  ago."  '"•  And  an  even  strong- 
er  Statement  has  been  made  in  the  following  terms:  "Un- 
less  it  be  shown  by  authority  that  an  action  does  not  He, 
we  must  presume  that  it  does,  upon  the  common  principle 
of  justice  that  where  the  law  gives  a  right,  it  also  gives  a 
remedy."  *** 

Cases  Novel  as  to  Facts  or  Conditions 

The  novelty  of  a  case,  and  the  fact  that  no  precedent  can 
be  found  to  fit  it,  may  be  due  to  the  circumstance  that  the 
subject-matter  is  whoUy  new.  The  advance  of  civilization 
is  marked  by  an  increasing  complexity  of  social  and  indus- 
trial  Organization,  the  evolution  of  new  forms  and  methods 
of  business,  the  spread  of  knowledge,  the  introduction  of 
new  inventions  and  discoveries,  and  their  application  to 
daily  life.  And  thus  new  problems  are  constantly  presented 
to  the  Courts, — new  because  they  involve  rights,  relations, 
or  subjects  not  previously  known  in  litigation.  The  law 
must  keep  pace  with  the  evolution  of  society.  The  fram- 
ing  of  new  laws  to  cover  new  subjects  is  a  legislative  func- 
tion.  But  in  advance  of  legislation,  and  often  concurrently 
with  it,  the  courts  are  called  upon  to  administer  justice  in 
cases  resting  upon  entirely  novel  facts  or  conditions. 
Here,  of  course,  the  absence  of  a  precedent  is  no  argument 
against  the  right  or  liability  asserted.  On  the  contrary,  it 
is  the  duty  of  the  courts  to  deduce  new  principles  from  the 
analogies  of  the  law  or  to  frame  new  rules  to  meet  the 
exigencies  of  the  case.  Thus  they  are  constantly  making 
additions  to  the  common  or  unwritten  law.    The  doctrine 

860  Deane  t.  Clayton,  7  Tannt.  615,  per  Park,  J. 
SSI  Berkley  v.  Presgrave,  1  EaiBt,  229. 
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which  ascribes  this  power  anVl  duty  to  the  courts  is  not  a 

modern  invention.    It  is  but  a  continuation  of  the  process 

by  which  the  very  foundations  of  the  common  law  were 

laid  and  which  has  been  in  action  ever  since.    It  is  reported 

of  Lord  EUesmere  that  he  once  said:    "Every  precedent 

must  have  a  beginning.    Why  may  we  not  make  precedents 

as  well  as  those  who  went  before  us?"    And  in  another 

English  case,  in  which  counsel  urged  that  there  was  no 

precedent  to  be  found  in  the  books  sustaining  the  action  in 

question,  the  Chief  Justice  (Anderson)  replied :  "What  of 

that?    Shall  we  not  give  judgment  because  it  is  not  ad- 

judged  in  the  books  before?    We  will  give  judgment  ac- 

cording  to  reason ;  and  if  there  be  no  reason  in  the  books, 

I  will  not  regard  them."  ■"    So  again,  it  was  said  by  Lord 

Mansfield:   ''It  has  been  properly  said  that,  as  the  times 

alter,  new  customs  and  new  manners  arise ;  these  occasion 

exceptions,  and  justice  and  convenience  require  different 

applications  of  these  exceptions  within  the  principle  of  the 

general  rule."  •••    And  the  same  doctrine  has  often  been 

asscrted  by  the  courts  in  America.    Thus,  in  Alabama,  it  is 

said:  "The  inquiry  must  not  be  unduly  obstructed  by  the 

doctrine  of  stare  decisis,  for  the  life  of  the  common-law 

System  and  the  hope  of  its  permanency  consist  largely  in 

its  power  of  adaptation  to  new  scientific  discoveries  and 

the  requirements  of  an  ever-advancing  civilization.    There 

is  inherent  in  it  the  vital  principle  of  juridical  evolution, 

which  preserves  itself  by  a  constant  struggle  for  approx- 

imation  to  the  highest  practical  wisdom."  ••*     So  by  the 

court  in  Pennsylvania:   "This  has  sometimes  been  called 

the  expansive  property  of  the  common  law.     If  the  great 

inass  of  legal  principles  which  has  descended  to  us  under 

the  name  of  the  common  law  is  composed  only  of  iron-clad 

niles,  it  would  be  whoUy  unsuited  to  the  present  age  and 

gtneration,  and  the  g^eat  changes  which  have  taken  place, 

*'^Aiumymoii8,  Gouldsboroagh,  96. 

'"Corbett  t.  Poelnltz,  1  Dom.  ft  B.  6.  And  see  AUison  r.  Me- 
2'°^  15  Ohio,  726,  45  Am.  Dec.  605;  Pasley  y.  Freeman,  8  Dom.  & 
^J^i  Wilson  T.  McMath,  3  Barn.  &  Aid.  2i6n. 

'^^fttaons  T.  State,  81  Ala.  577,  2  Sooth.  854,  60  Am.  Rep.  103. 
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not  only  in  the  volume  of  business,  but  in  the  mode  of  con- 
ducting  it.  W^  are  constantly  applying  the  accepted  prin- 
ciples  of  the  common  law  to  new  phases  and  modes  of  doing 
business.  This  is  a  necessity,  alike  dictated  by  common 
$ense  and  the  necessities  of  trade."  "'^  So  it  has  been  said 
of  the  federal  courts  that  "if  a  case  js^resented  not  covered_ 
by  any  law,  written  or  unwritten,  their  powers  are  ade- 
quate,  and  it  is  their  duty  to  adopt  such  rule  of  decision  as 
right  and  justice  in  the  particular  case  seem  to  demand., 
It  is  true  that  in  such  a  case  the  decision  makes  the  law,  and 
not  the  law  the  decision ;  but  this  is  the  way  the  common 
law  itself  was  made  and  the  process  is  still  going  on.  A 
case  of  first  impression,  rightly  decided  to-day,  centuries 
hence  will  be  common  law,  though  not  a  part  of  that  body 
of  law  now  called  by  that  name."  •"•  So,  in  reference  to 
new  phases  of  an  old  and  familiär  subject,  Lord  Redesdale 
is  reported  to  have  observed:  "Cases  cannot  always  be 
found  to  serve  as  direct  authority  for  subsequent  cases ;  but 
if  a  case  arises,  of  fraud  or  presumption  of  fraud,  to  which 
even  no  principle  already  established  can  be  applied,  a  new 
principle  must  be  established  to  meet  the  fraud,  as  the 
principles  on  which  former  cases  have  been  decided  have 
been  from  time  to  time  established  as  fraud  contrived  new 
devices;  for  the  possibility  will  always  exist  that  human 
ingenuity  in  contriving  fraud  will  go  beyond  any  cases 
which  have  before  occurred."  '^^  And  this  principle  has 
even  been  carried  so  far  by  the  Supreme  Court  pf  Pennsyl- 
vania as  to  create  a  new  criminal  offense,  without  the  aid 
of  either  Statute  or  precedent,  although  of  course  the  court 
only  professed  to  recognize  it  as  a  part  of  the  existing  com- 
mon law.  It  was  said :  "It  may  be  conceded  that  there  is 
no  Statute  which  meets  this  case,  and  if  the  crime  charged 
is  not  an  offense  at  common  law,  the  judgment  must  be  re- 
versed.  What  is  a  common-law  offense?  We  endeavored 
to  answer  this  question  in  Commonwealth  v.  McHale,  97 

S6B  Commonwealth  y.  Hess,  148  Pa.  98,  23  Atl.  977,  17  L.  B.  A. 
176,  33  Am.  St.  Rep.  810. 

8B«  Murray  v.  Chicago  &  N.  W.  Ry.  Co.,  92  Fed.  868,  85  0.  0.  A.  62. 
«»T  Webb  V.  Rorke,  2  Seh.  &  Lef.  666. 
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Pa.397  [39  Am.  Rep.  808],  in  which  wc  held  that  offenses 
agamst  thc  purity  and  faimess  of  clections  were  crimes  at 
common  law  and  indictablc  as  such.  We  there  said :  *We 
are  of  opinion  that  all  such  crimes  as  cspecially  affect  pub- 
lic society  are  indictable  at  common  law.  The  test  is  not 
whether  precedents  can  be  found  in  the  books,  but  whether 
they  injuriously  affect  the  public  policy  and  cconomy.' 
Testcd  by  this  rule,  wc  havc  no  doubt  that  the  solicitation 
to  commit  murder,  accompanied  by  the  offer  of  money  for 
that  purpose,  is  an  offense  at  common  law."  ■■• 

Decision  of  New  Gase  "On  Principle" 

Whcn  no  direct  precedent  can  be  found  to  govern  thc 
decision  of  the  case  at  bar,  or  when  the  decisions  upon  the 
same  point  in  other  jurisdictions  are  in  irreconcilable  con- 
flict,  it  is  a  very  common  remark  of  the  judges  that  they 
are  thus  left  free,  or  that  it  is  their  duty,  to  decide  the  case 
"on  principle"  or  "on  general  principles."  •■•  This  State- 
ment, as  observed  by  a  leamed  and  discerning  writer,  "is 
a  sure  indication  of  the  impending  establishment  of  an  orig- 
inal precedent.  ..It  implies  *  *  *  that  if  there  is  no 
authority,  and  if  therefore  the  question  is  one  of  pure  fact, 
Ttls  liis  [the  judge's]  duty,  if  possible,  to  decide  it  upon 
)rinciple,  that  is  to  say,  to  formulate  some  general  rule  and 


bacTuponit^  ttiereby^  creating  law  for  the  future.  It  may 
be,liowever,  that  the  question  is  one  which  does  not  admit 
of  being  answered  either  on  authority  or  on  principle,  and 
in  such  a  case  a  specific  or  individual  answer  is  alone  pos- 
sible, no  rule  of  law  being  either  applied  or  created."  ••* 
In  view  of  the  importance  of  this  subject,  it  is  necessary 
to  obtain  a  definite  idea  of  the  meaning  of  the  term  "prin- 
ciple," as  used  by  the  courts  in  this  connection.    Theoretic- 

>»  Commonwealth  v.  Randolph,  146  Pa.  83,  23  Atl.  388,  28  Am. 
?t  Rep.  782. 

"•See,  for  example  Eaton  v.  Jaques,  Dougl.  438;  Joneä  v. 
Rwidall,  Cowp.  37;  Stookdale  v.  Onwhyn,  5  Barn.  &  C.  173 ;  Webb 
T.  Korke,  2  Seh.  &  Lef.  666;  Pitt  v.  Pitt,  1  Tum.  &  R.  184;  Kenneil 
V.  Abbott,  4  Ves.  802;  Quinn  y.  Chicago,  B.  &  Q.  R.  Co.,  63  Iowa,  510, 
19  N.  W.  336;  McClintock  v.  South  Penn.  Oil  Co.,  146  Pa.  144,  23 
Atl.  211,  28  Am.  St.  Rep.  785. 

"•  Salmond,  Jnrlsprudence  (2d  Ed.)  p.  174. 
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ally,  of  course,  it  is  contrasted  with  "precedent"  or  "au- 
thority,"  and  the  implication  is  that  the  court,  finding  no 
precedent  on  which  to  base  its  ruling,  will  revert  to  those 
common-law  principles  which  are  supposed  to  furnish  a 
guide  or  Standard  for  the  Solution  of  all  possible  questions. 

^  In  actual  practica,  however,  an  analysis  of  cases  in  which 
this  method  has  been  pursued  shows  that  it  consists  in  an 
endeavor  by  the  court,  lacking  a  direct  precedent,  to  find 
some  justification  or  support  for  its  rulings  in  the  analogies 

I  of  the  law,  in  its  spirit  and  reason,  in  the  opinions  of  jurists 
which  possess  persuasive  value,  in  considerations  of  public 
policy  or  general  convenience,  and,  finally,  in  the  fundamcn- 

\  tal  maxims  of  morality  and  justice.  The  process  of  de- 
ciding  a  case  "on  principle,"  therefofe,  consists  in  the  Steps 
enumerated  in  the  following  paragraphs,  although  of  course 
it  must  be  understood  that  they  are  not  all  invariably  fol- 
lowed  in  any  given  case,  or  necessarily  in  the  same  se- 
quence. 

First,  the  court  will  search  the  repositories  of  the  com- 
mon or  unwritten  law  for  rules  and  principles  which,  al- 
though they  may  never  have  been  applied  to  precisely  the 
same  combination  of  facts  which  are  presently  before  it, 
are  yet  capable  of  being  extended  to  cover  the  new  com- 
bination by  the  process  of  analogy,  the  reason  of  the  exist- 
ing  rule  being  discovered  to.  be  the  same  as  that  discernible 
in  the  case  before  the  court ''^ 

sei  Compare  the  following  remarks  of  Parke,  J.,  tn  Mirehouse 
y.  RenneU,  8  Bing.  515:  "The  preclse  facts  stated  have  not,  so  far 
as  we  can  leam,  been  adjudlcated  upon  In  any  court,  nor  Is  there 
to  be  found  any  oplnion  upon  theni  of  any  of  our  judges  or  of  those 
andent  text-wrlters  to  whom  we  look  up  as  authorltles.  The  case 
therefore  Is  in  some  sense  new,  as  many  others  are  which  conttnu- 
ally  occur;  but  we  have  no  rlght  to  conslder  It,  becaose  It  is 
new,  as  one  ior  which  the  law  has  not  provided  at  all,  and  becaose 
it  has  not  yet  been  declded,  to  declde  it  for  ourselves  according 
to  onr  own  Judgment  of  what  is  Just  and  expedlent.  Our  common- 
law  System  consists  in  applying  to  new  combinations  of  circum- 
stances  those  rules  of  law  which  we  derlye  from  legal  principles 
and  judicial  precedents;  and  for  the  sake  of  attalning  uniformltyt 
oonsistency,  and  certainty,  we  must  apply  those  rules,  where  they 
are  not  plainly  unreasonable  and  inconyenient,  to  all  cases  which 
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Even  if  no  very  direct  or  striking  analogies  can  be  found, 
still  a  study  of  the  books  may  disclose  the  fact  that  the 
Courts  have  always  pursued  a  certain  policy,  or  maintained 
accrtain  attitude,  towards  transactions  of  the  same  general 
kinci  with  that  involved  in  the  case  at  bar,  or  relations  or 
cJaims  such  as  those  now  before  the  court.    This  tradition- 
ary  predisposition  is  taken  as  manifesting  the  "spirit  of 
tfie  law/*  and  may  properly  form  the  basis  of  a  decision  in 
a  novel  case.     In  this  light  we  are  to  understand  the  re- 
mark  of  the  judge  writing  the  opinion  in  an  early  case  in 
Virginia,  where  it  was  said ;   "I  have  cited  no  cases  in  Sup- 
port of  this  opinion  because,  finding  them,  like  the  Swiss 
troops,  fighting  on  both  sides,  I  have  laid  them  aside  and 
gone  upon  what  seems  to  me  the  true  spirit  of  the  law."  ••* 
To  a  very  great  extent  this  spirit  of  the  law  has  found  ex- 
pression  in  the  ancient  and  familiär  maxims ;  and  instantes 
are  not  wanting  to  show  that  recourse  may  be  had  in  a 
novel  case  to  the  fundamental  and  well-recognized  maxims 
of  the  common  law  and  of  equity  and  the  decisions  based 
thereon.*'* 

Particularly  in  cases  where  the  court  has  no  previous 
decision  of  its  own  to  serve  as  a  precedent,  and  the  decisions 
in  other  states,  though  numerous,  are  in  conflict,  an  en- 
deavor  will  be  made  to  ascertain  what  is  the  preponderance 
of  authority  or  the  general  trend  of  judicial  opinion;  and 
if  it  can  be  seen  that  there  is  a  definite  rule  which  is  sup- 

ftrise;  and  we  are  not  at  liberty  to  reject  them  and  abandon  all 
analogy  to  them,  in  those  to  which  they  have  not  yet  been  judi- 
daUy  applied,  becanse  we  thlnk  that  the  rules  are  not  as  convenient 
and  reasonable  as  we  ourselves  could  have  devised.  It  appears  to 
me  to  be  of  great  importance  to  keep  this  prlnciple  of  decision 
Bteadily  in  view,  not  merely  for  the  determination  of  the  par- 
ttcolar  case,  bot  for  the  interests  of  law  as  a  science.  I  propose, 
tlierefore,  to  inquire,  by  reference  to  those  sonrces  from  which 
we  Qsually  derlve  them,  what  the  rules  and  maxims  of  the  common 
law  npon  this  subject  are,  and  it  will  be  found  that  there  is  little 
<ttfllcnlty  in  the  inquiry,  and  none,  as  it  seems  to  me,  in  their  ap- 
plication  to  the  f acts  under  oonsideration." 
»»Watkins  y.  Orouch,  5  Leigb,  522,  530. 

>*>8ee  Firebrass  v.  Pennant,  2  Wils.  254;    Demandray  ▼.  Met- 
«M,  Prec.  Ch.  419. 

Black  Jüd.Pb, — ^11 
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ported  by  the  better  and  stronger  authorities,  or  that  the 
course  of  jurisprudence  is  plainly  in  progress  towards  a 
certain  end,  this  will  be  taken  as  expressing  the  "principle" 
on  which  the  instant  case  is  to  be  decided.  "In  this  State/' 
says  the  court  in  New  Jersy,  "we  have  adopted  no  rule  upon 
this  subject  broad  enough  to  cover  the  present  motion, 
but  the  drift  of  judicial  opinion  is  in  favor  of  the  lien/'  '•* 
In  determining  the  balance  of  authority,  or  the  direc- 
tion  in  which  judicial  opinion  is  moving,  courts  will  often 
refer  to  text-books  of  recognized  merit,  and  be  influenced 
by  the  Statements  of  their  authors,  as  showing  the  con- 
clusions  reached  by  specialists  in  the  particular  subject. 
Sometimes,  however,  they  will  not  be  found  in  any  better 
agreement  than  the  decisions  upon  which  they  comment. 
How  this  may  happen,  and  what  must  be  done  in  such  a 
case,  is  shown  by  the  following  extract  from  an  opinion  of 
the  court  in  West  Virginia:  "Finding  this  contrariety  of 
opinion  in  the  courts  of  last  resort,  we  naturally  recur  to 
the  text-writers  to  ascertain  how  the  scale  ought  to  be 
adjusted  and  what  held  to  be  the  better  opinion.  But  in- 
stead  of  resolving  our  doubts,  we  find  the  conflict  renewed 
with  an  energy  almost  acrimonious  in  its  vigor.  *  *  * 
Amidst  this  great  contrariety  of  opinion,  we  must  draw  our 
conclusions  in  conformity  with  the  spirit  of  our  own  deci- 
sions, and  according  to  the  dictates  of  a  sound  adherence  to 
general  principles."  '•'^ 

If  neither  precedent  nor  pertinent  analogy  can  be  found 
in  the  decisions  of  other  states  or  of  the  federal  courts,  ref- 
erencc  may  be  made  to  foreign  Systems  of  law.  And  if  it 
shall  be  found  that  they  have  resolved  the  particular  prob- 
lem  in  a  manner  which  commends  itself  to  the  court's  sense 
of  justice  and  of  sound  legal  reason,  they  may  form  a 
proper  basis  for  the  decision  to  be  made.  Thus  it  was  said 
in  an  important  English  case:  "The  Roman  law  forms  no 
rule  binding  in  itself  upon  the  subjects  of  these  realms; 
but  in  deciding  a  case  upon  principle,  where  no  direct  au- 

■ 

se«  PhUlips  V.  Mackay,  54  N.  J.  Law,  319,  28  Atl.  941. 
8«BLawson  v.  Conaway,  37  W.  Va.  159,  16  S.  E.  564,  18  L.  R. 
A.  627,  38  Am.  St.  Rep.  17. 
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thority  can  be  citc'd  from  our  books,  it  aflfords  no  small 
evidence  of  the  soundness  of  the  conclusion  at  which  we 
havc  arrivcd,  if  it  proves  to  be  supported  by  that  law,  the 
fruit  of  the  researches  of  the  most  learned  men,  the  col- 
lective  wisdom  of  ages,  and  the  groundwork  of  the  munici- 
pal  law  of  most  of  the  countries  in  Europc."  ••• 

The  want  of  a  precedent  may  sometimes  be  supplied  by 
a  settled  conviction,  in  the  mind  of  the  court,  as  to  the  rc- 
quircments  of  a  sound  and  salutary  public  policy.'*^  This 
is  particularly  the  case  where  the  rights  or  interests  of  the 
public  are  directly  concerned,  or  where  the  effects  of  the 
decision  to  be  made  may  extend  far  beyond  the  aflPairs  of 
theparties  immediately  before  the  court,  and  lay  the  found- 
ation  for  customs  or  practices  which  may  have  an  impor- 
tant  influence  upon  the  general  welfare  or  the  moral  de- 
velopment  of  the  Community  in  general. 

In  the  absence  of  direct  precedents,  and  where  the  court 
is  at  liberty  to  decide  the  case  "on  principle,"  the  argument 
from  inconveniencc  will  be  allowed  much  weight.  Having 
in  mind  the  effectuation  of  justice,  and  at  the  same  time 
the  establishment  of  a  rule  for  the  future  which  shall  be 
fair  and  reasonable,  workable,  and  likely  to  simplify  the 
relations  of  parties  and  clarify  their  business  transactions, 
the  court  will  incline  to  that  decision  which  is  in  accordance 
with  general  public  convenience,  rather  than  that  which 
would  introduce   inconvenience   or  public   mischief.**® 

But  wanting  all  other  Standards  of  decision,  the  court 
must  ultimately  fall  back  upon  the  fundamental  principles 
of  justice,  morality,  and  good  sense.  After  all,  the  supreme 
function  of  a  court  is  to  deal  out  justice.  And  in  the  rare 
instances  where  a  common-law  judge  finds  himself  abso- 
lutely  unbound  by  precedent  or  tradition,  he  is  clothed 

"•Acton  V.  BlundeU,  12  Mees.  &  W.  324,  353. 

""  Yolo  County  v.  Barney,  79  Cal.  375,  21  Pac.  833,  12  Am.  St 
Rep.  152;  Gulls  v.  Western  Union  Tel.  Co.,  61  Vt.  461,  17  Atl. 
736,  4  L.  R.  A.  611,  16  Am.  St.  Rep.  917;  Steib  v,  Whitehead,  111 
HL  247. 

>••  King  y.  St  Cathanne*8  Hall,  4  Durn.  &  E.  243 ;  Sadgrove  v. 
Klrby,  6  Dmm.  &  B.  486;  Deane  ▼.  Clayton,  7  Taunt.  527;  May 
▼.  Brown,  3  Barn.  &  G.  113, 131;  Steel  v.  Houghton,  1  H.  Bl.  61. 
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with  the  privilege  and  the  duty  of  a  chancellor,  and  his 
conscience  must  be  his  guide.  Of  course  this  does  not 
mean  the  arbitrary  or  whimsical  notions  of  the  particular 
judge,  but  a  rule  of  right  educed  from,  or  supported  by,  the 
common  and  universal  conception  of  fair  play  and  moral 
responsibility,  of  honest  dealing  and  integrity,  and  of  plain 
common  sense.  In  the  expressive  language  of  Chief  Jus- 
tice Bleckley,  "good  sense,  good  morality,  and  good  law 
are  one  and  the  same,  so  long  as  they  are  not  sundered 
violently  by  legislation  or  ignorantly  by  judicial  error."  ••• 
The  same  matter  has  been  stated  somewhat  more  philo- 
sophically  and  not  less  convincingly  by  a  recent  text-writer, 
in  the  following  terms :  " Whence  do  the  courts  derive  those 
new  principles  by  which  they  Supplement  the  existing  law? 
They  are  in  truth  nothing  eise  than  the  principles  of  nat- 
ural justice,  practical  expediency,  and  common  sense. 
Judges  are  appointed  to  administer  justice, — ^justice  ac- 
cording  to  law,  so  far  as  the  law  extends,  but  so  far  as 
there  is  no  law,  then  justice  according  to  nature.  When 
the  civil  law  is  deficient,  the  law  of  nature  takes  its  place, 
and  in  so  doing  puts  on  its  character  also.  But  the  rules 
of  natural  justice  are  not  always  such  that  any  man  may 
know  them,  and  the  light  of  nature  is  often  but  an  un- 
certain  guide.  Instead  of  trusting  to  their  own  unguided 
instincts  in  formulating  the  rules  of  right  and  reason,  the 
courts  are  therefore  wisely  in  the  habit  of  seeking  guidance 
and  assistance  elsewhere.  In  establishing  new  principles, 
they  willingly  submit  themselves  to  various  persuasive 
influences  which,  though  destitute  of  legal  authority,  have 
a  good  Claim  to  respect  and  consideration."  '^*  Nor  is  it 
only  in  absolutely  novel  cases  that  the  courts  may  thus  re- 
cur  to  the  principles  of  natural  justice,  but  also  in  instances 
where  the  precedents  have  become  conflicting  and  uncer- 
tain.  "It  is  when  the  law  has  been  rendered  uncertain  by 
the  conflict  of  decisions  that  it  becomes  emphatically  the 
duty  of  judges  to  recur  to  those  first  principles  of  justice 

•••  Hull  Y.  Myers,  90  Ga.  674, 16  S.  B.  653. 

sTo  Sahnond,  Jurlsprudence  (2d  Ed.)  p.  175.     And  see  Crlspe  t. 
Perritt,  Willes,  473 ;   Barker  y.  Loinax,  Willes,  662. 
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which  lie  at  the  foundation  of  positive  law,  and  by  the 
application  of  which  its  cxisting  uncertainty  may,  generally 
spcaking,  bc  effectually  rcmovcd.  The  law  (in  the  beauti- 
fnl  language  of  Lord  Mansfield)  'works  itself  pure'  by  the 
fresh  streams  which  it  draws  from  its  original  fountains  of 
cquity  and  reason/'  •'* 

8T2  Soydam  ▼.  Jenkins,  8  Sandf.  (N.  T.)  614,  626,  per  I>aer,  J. 
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NATURE   OF  DICTA 

54.  A  dictum  is  an  expression  of  opinion  in  regard  to  some 
point  or  rule  of  law,  made  by  a  judge  in  the  course 
of  a  judicial  opinion,  but^not  necessary  to  the  de- 
termination  of  the  case  before  the  court.  It  may 
either  be  put  forth  as  the  personal  opinion  of  the 
judge  who  delivers  the  judgment  of  the  court,  or 
introduced  by  way  of  Illustration,  argument,  or 
analogy,  but  not  bearing  directly  upon  the  ques- 
tion  at  issue,  or  it  may  be  a  Statement  of  legal  prin- 
ciples  over  and  above  what  is  necessary  to  the 
decision  of  the  controverted  questions  in  the  case. 

Dicta  in  General 

In  the  common  speech  of  lawyers,  all  such  extra-judicial 
expressions  of  legal  opinion  as  those  above  described  are 
referrcd  to  as  "dicta"  or  "obiter  dicta,"  these  two  terms 
being  used  interchangeably.*     In  strict  propriety  of  lan- 

1  See  Florida  0.  R.  Co.  v.  Schutte,  103  U.  S.  118,  26  L.  Ed.  327; 
In  re  Woodruff  (D.  C.)  96  Fed.  317;  Hart  v.  Stribling,  25  Fla.  4:«. 
6  South.  455;  Buchner  v.  Chicago,  M.  &  N.  W.  Ry.  Co.,  60  Wis. 
264,  19  N.  W.  56;  Rush  v.  French,  1  Ariz.  99,  25  Pac.  816;  State 
ex  rel.  Nourse  v.  Clarke,  3  Nev.  572.  A  dictum  is  an  opinion  ex- 
pressed by  the  court,  whlch,  not  being  necessarily  involved  in  the 
case,  lacks  the  force  of  an  adjudication.  In  order  to  make  an 
opinion  a  decision,  there  must  have  been  an  application  of  the 
Judicial  mind  to  the  preclse  question  necessary  to  be  determined 
to  fix  the  rights  of  the  parties;  and  hence  a  court  will  not  be  bonnd 
by  any  part  of  an  opinion  (of  its  own  or  of  a  court  which  it  was 
bound  to  foUow)  whlch  was  not  needful  to  the  ascertainment  of 
the  question  between  the  parties.    In  re  Woodruff,  supra. 
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guage,  however,  there  are  several  kinds  of  dicta,  not  diflfer- 
ing  in  their  lack  of  authoritative  force,  but  differing  in 
their  naturc  or  in  respect  to  thc  manner  of  their  introduc- 
tion  into  judicial  opinions. 

Obiter  Dicta 

An  "obiter  dictum"  is  a  remark  made  or  opinion  ex- 
pressed by  a  judge,  in  his  decision  upon  a  cause,  "by  the 
my"  that  is,  incidentally  or  collaterally,  and  not  directly 
upon  the  question  before  the  court ;  or  it  is  any  Statement 
of  law  enunciated  by  the  judge  or  court  merely  by  way  of 
Illustration,   argument,   analogy,   or   Suggestion.^      "Dicta 
are  opinions  of  a  judge  which  do  not  embody  the  resolution 
or  determination  of  the  court,  and,  made  without  argument 
or  füll  consideration  of  the  point,  are  not  the  professed  de- 
liberate  determinations  of  the  judge  himself ;   obiter  dicta 
are  opinions  uttered  by  the  way,  not  upon  the  point  or 
question  pending,  as  if  tuming  aside  for  the  timc  from  the 
main  topic  of  the  case  to  collateral  subjects."  •    For  exam- 
ple,  if  a  case  involves  a  question  as  to  the  law  relating  to 
married  women,  and  the  judge  who  delivers  the  opinion, 
arguing  in  support  of  the  conclusion  reached  by  the  court, 
draws  an  analogy  from  the  law  of  the  contracts  of  infants, 
his  statementon  that  point  is  obiter  dictum,  and  the  opin- 
ion cannot  be  regarded  as  an  authority  upon  the  point  re- 
lerred  to.    As  remarked  by  the  court  in  Florida,  quoting 
Irom  an  old  book,  "an  obiter  dictum,  in  the  language  of 
the  law,  is  a  gratuitous  opinion,  an  individual  impertinence, 
which,  whether  it  be  wise  or  foolish,  right  or  wrong,  bindeth 
none,  not  even  the  lips  that  utter  it."  * 

^icta  Proprio 

Dicta  of  another  class  are  found  in  the  books  which, 
though  they  have  not  hitherto  borne  a  special  name,  might 

*  Carr  t.  Carr,  6  Ind.  App.  377,  33  N.  B.  805.  And  see  Lucas  v. 
Board  of  Com'rs  of  Tippecanoe  County,  44  Ind.  524.  It  Is  to  be 
obeened  that  some  of  the  courts  ose  the  term  "Judicial  dicta"  to  dee- 
toate  dicta  made  by  a  court  or  Judge  in.  the  course  of  a  Judicial 
dedslon  or  opinion.  See  Ck>mmonwealth  v.  Paine,  207  Pa.  45,  56 
AÜ,  317. 

*  Bohrbach  v.  Germania  Fire  Ins.  Co.,  62  N.  Y.  47, 58, 20  Am.  Rep.  451. 

*  Hart  Y.  Stribllng.  25  Fla.  435,  6  South.  455. 
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properly  be  called  "dicta  propria,"  that  is,  personal  or  in- 
dividual  dicta,  the  private  views  of  the  judge  who  delivers 
the  opinion,  not  necessarily  concurred  in  by  the  whole 
court,  and  not  essential  to  the  disposition  of  the  case  at  bar. 
Dicta  of  this  kind  most  commonly  occur  in  the  case  of  an 
opinion  written  by  a  judge  who,  though  he  concurs  in  the 
general  decision  as  to  the  rules  of  law  which  must  govem 
the  case,  is  not  wilHng  to  accede  to  all  the  reasoning  which 
has  led  the  court  to  the  conclusion  reached.  But  there  are 
also  numerous  examples  of  such  dicta  delivered  by  a  judge 
who  speaks  for  the  court  on  the  general  lines  of  the  deci- 
sion, but  incidentally  steps  outside  the  record  to  express  his 
individual  views  as  to  some  point  or  question. 

Gratis  Dicta 

A  third  kind  of  dicta  are  those  which  embody  Statements 
of  legal  principle  more  broad  or  general  than  is  necessary 
for  the  determination  of  the  case  before  the  court,  or,  after 
the  specific  questions  involved  have  been  decided,  add  su- 
perfluous  expressions  of  opinion  on  points  or  questions  not 
in  the  record,  or  lay  down  rules  for  similar  or  analogous 
cases.  These  are  properly  called  "gratis  dicta,"  because 
they  make  judicial  assertions  of  law  over  and  above  what 
is  needed  for  the  particular  case.*  It  must  be  remembered 
that  the  question  presented  to  an  appellate  court  is  always 
specific — whether  a  new  trial  should  be  granted  or  refused, 
whether  the  judgment  of  the  court  below  should  be  af- 
firmed  or  reversed,  whether  or  not  the  writ  of  mandamus 
should  issue,  etc.  This  question  is  the  one  to  which  the 
decision  and  opinion  of  the  court  should  be  directed,  and, 

B  '*An  extra-Judiclal  opinion  glven  in  or  ont  of  court  is  no  more 
than  the  prolatum  or  saying  of  him  who  gives  it,  nor  can  It  be  taken 
for  his  opinion,  unless  everything  spoken  at  pleasure  must  pass 
as  the  speaker*8  opinion.  An  opinion  glven  in  court,  If  not  neces- 
sary to  the  Judgment  glTen  of  record,  but  that  might  have  been 
as  well  glven  If  no  such  or  a  contrary  opinion  had  been  broached, 
is  not  a  Judicial  opinion,  nor  more  than  a  gratis  dictum."  Bole 
V.  Horton,  Vaughn,  360,  382.  And  see  Hart  v.  Strlbling,  25  Fla.  433, 
6  South.  455;  Munlclpal  Ck)urt  of  Providence  v.  Bostwlck,  31  R.  I. 
550,  78  Atl.  53;  Scottish  Union  &  National  Ins.  Co.  y.  Wade  (Tex. 
Clv.  App.)  127  S.  W.  1186. 
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ordin»ily,  when  this  question  has  been  decidcd,  anything 
that  foDows  is  merely  gratis  dictum,  because  unnecessary 
to  the  decision  of  the  case.    A  perfect  example  of  a  gratis 
dictum  is  found  in  the  important  case  of  Pennoyer  v.  Neff,' 
in  the  Supreme  Court  of  the  United  States.    In  this  case, 
the  question  was  as  to  the  validity  and  effect  of  a  judg- 
ment  rendered  in  a  State  court  against  a  non-resident  of  the 
State,  upon  a  constructive  service  of  process  and  the  attach- 
ment of  certain  property  of  his  within  the  Jurisdiction.    It 
was  held  that  such  a  judgment,  being  otherwise  regulär, 
would  bind  the  property  attached,  but  not  the  person  of 
the  defendant  nor  any  other  property  belonging  to  him, 
though  found  within  the  State.    When  this  conclusion  was 
rcachcd,  the  case  before  the  court  was  disposed  of.     But 
Mr.  Justice  Field,  who  wrote  the  opinion,  added :  "To  pre- 
vent  any  nüsapplication   of  the  views   expressed   in   this 
opinion,  it  is  proper  to  observe  that  we  do  not  mean  to  as- 
sert,  by  anything  we  have  said,  that  a  State  may  not  author- 
izc  proceedings  to  determine  the  Status  of  one  of  its  Citizens 
towards  a  non-resident,  which  would  be  binding  within  the 
State,  though  made  without  service  of  process  or  personal 
notice  to  the  non-resident.    The  Jurisdiction  which  every 
State  possesses  to  determine  the  civil  Status  and  capacities 
of  all  its  inhabitants  involves  authority  to  prescribe  the 
conditions  on  which  proceedings  affecting  them   may  be 
commenced  and  carried  on  within  its  territory.    The  State, 
for  example,  has  absolute  right  to  prescribe  the  conditions 
upon  which  the  marriage  relation  between  its  own  Citizens 
shall  be  created,  and  the  causes  for  which  it  may  be  dis- 
solved."    This,  it  will  be  seen,  was  purely  gratis  dictum; 
and  it  is  none  the  less  so  because  the  Statement  thus  made 
has  been  universally  accepted  as  a  valuable  contribution  to 
the  case-law  on  the  subject  of  the  validity  of  decrees  of  di- 
^orce,  and  has  come  to  be  relied  on  as  having  practically 
the  effect  of  a  direct  decision.    Another  form  of  gratis  dic- 
tum lurks  under  the  word  "semble,"  so  frequently  found 
*n  the  reports.    This  term  is  often  used  to  preface  a  State- 
ment by  the  court  upon  a  point  of  law  which  is  not  directly 

•Ö5U.  8.  714,  24  K  Ed.  666. 
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decided,  when  such  Statement  is  intended  as  an  intimation 
of  what  the  decision  would  be  if  the  point  were  necessary 
to  be  passed  upon.  It  is  also  used  to  introduce  a  Sugges- 
tion by  the  reporter,  or  his  understanding  of  the  point  de- 
cided when  it  is  not  free  from  obscurity. 

MisceUaneous  Examples 

In  a  case  in  the  federal  courts,  the  question  at  issue  was 
as  to  the  right  of  the  complainant  railroad  Company  to  the 
use  of  a  bridge  owned  by  the  defendant  railroad  Company, 
under  a  contract  between  the  parties,  which  right  was  de- 
nied  by  the  defendant  on  the  ground  that  the  contract  was 
ultra  vires  on  its  part.  The  supreme  court,  on  appeal,  de- 
cided that  the  contract  was  valid,  first  because  it  was  one 
which  the  defendant  had  power  to  make  at  common  law, 
and  second  because  it  was  expressly  authorized  by  an  act 
of  Congress.  This  being  sufficient  to  dispose  of  the  appeal, 
a  further  Statement  in  the  opinion  that  the  act  made  it  the 
duty  of  the  defendant  to  permit  the  complainant  to  run  its 
trains  over  the  bridge  was  dictum  only,  not  being  necessary 
to  the  determination  of  any  issue  before  the  court/  Again, 
the  fact  that  an  appellate  court,  in  the  course  of  its  argu- 
menta has  stated  in  several  cases  that  the  writ  of  mandamus 
should  not  issue  where  there  is  a  serious  question  in  regard 
to  the  title  to  an  office,  that  being  the  matter  in  dispute,  is 
not  equivalent  to  a  decision  that,  where  there  is  no  serious 
question  in  regard  thereto,  mandamus  will  lie."  So  where, 
in  a  garnishment  procceding,  the  court  had  no  Jurisdiction 
of  the  res,  any  errors  in  the  proceedings  leading  up  to  the 
discharge  of  the  garnishee  would  be  immaterial,  and  there- 
fore  any  discussion  of  such  errors  by  the  court  above,  or 
any  consideration  of  the  Service  upon  the  garnishee,  would 
be  merely  dictum.*  But  on  the  other  hand,  where  the 
question  before  an  appellate  court  was  whether  a  Provi- 
sion in  a  Statute  applicable  only  to  a  particular  county,  and 

7  Mason  City  &  Ft.  D.  R.  Co.  v.  Union  Pac.  R.  Co.  (C.  C.)  124  Fed. 
409. 

s  People  ex  rei.  McLaughlin  y.  Board  of  Police  Com'rs  of  City  of 
Yonkers,  174  N.  Y.  450,  67  N.  E.  78,  05  Am.  St.  Rep.  596. 

»  Bristol  V.  Brent,  36  Utah,  108,  103  Pac.  1076. 


§  S5)      AKOUMSNT  AS  AFFECTING  NATURB  OF  DEOISION        17 1 

relating  to  the  taxation  of  the  stock  of  corporations  of  that 
county,  had  bcen  repealed  by  a  general  Statute  relating  to 
the  valuation  and  assessment  of  property  in  the  State,  a 
constniction  of  the  form  er  Statute,  entcred  upon  by  the 
court  for  the  purpose  of  ascertaining  whether  there  was 
any  conflict  between  the  acts  such  as  to  work  a  repeal, 
was  necessary  to  the  determination  of  the  precise  question 
bcfore  it,  and  therefore  not  obiter  dictum.**  So  where  a 
Petition  drawn  uiider  a  Statute  is  involved  on  an  appeal, 
in  which  an  Interpretation  of  the  Statute  becomes  neces- 
sary, an  explanation  of  what  is  necessary  to  bring  the  Pe- 
tition within  the  Statute  as  thus  expounded,  and  a  State- 
ment of  the  reason  why  the  petition  is  held  defective,  are 
gemiane  to  the  decision  of  the  point  involved  and  not 
dicta.*^  So  the  Statement  of  the  court  on  an  appeal,  where 
the  controversy  is  whether  a  party  instituting  condemna- 
tion  proceedings  can  dismiss  before  the  filing  of  the  award, 
that,  under  the  Statute,  it  cannot  dismiss  after  such  filing," 
is  not  a  mere  dictum,  although  an  answer  to  that  question 
was  not  cxpressly  required  by  the  decision.** 


ARGUMENT  AND  CONSIDERATION  AS  AF- 
FECTING  NATURE  OF  DECISION 

55.  The  true  distinction  between  a  decision  and  a  dictum 
does  not  depend  upon  the  question  whether  the 
point  was  argued  by  counsel  and  deliberately  con- 
sidered  by  the  court,  but  upon  the  question  wheth- 
er the  Solution  of  the  particular  point  was  neces- 
sary to  the  determination  of  the  issues  involved  in 
^the  case  and  essential  to  the  disposition  which  the 
court  ma3e  of  itr — 

"City  of  Baltimore  v.  Allegany  C3ounty  Com'rs,  d9  Md.  1,  67  Atl. 
632, 

"Commonwealth  v.  Loulsville  Property  Ck).,  139  Ky.  689,  132  S. 
W.  413. 

"Sprague  v.  Northern  Pac.  Ry.  Co.,  122  Wls.  509,  100  N.  W. 
842, 106  Am.  St.  Rep.  997. 
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The  reason  often  assigned  for  not  conceding  to  dicta  the 
weight  and  effcct  of  precedents  is  that  they  arc  expressions 
of  opinion  upon  some  matter  which  may  not  have  been 
argued  at  the  bar  or  duly  brought  to  the  attention  of  the 
court,  or  that  they  do  not  embody  the  mature  and  deliber- 
ate  opinion  of  the  judges,  while,  on  the  other  hand,  some 
of  the  cases  attribute  the  füll  value  of  judicial  precedents 
to  points  fully  argued  and  deliberately  decided,  though  not 
necessary  to  the  determination  of  the  case.**  "Dicta  are 
opinions  of  a  judge  which  do  not  embody  the  resolution 
or  determination  of  the  court,  and,  made  without  argument 
or  füll  consideration  of  the  point,  are  not  the  professed 
deliberate  determinations  of  the  judge  himself."  **  "It  fre- 
quently  happens  that  in  assigning  its  opinion  upon  a  ques- 
tion  before  it,  the  court  discusses  collateral  questions,  and 
expresses  a  decided  opinion  upon  them.  Such  opinions,. 
however,  are  frequently  given  without  much  reflection  and 
without  previous  argument  at  the  bar."  ^'  "In  Maryland, 
it  is  usual  to  limit  the  judgment  to  the  questions  of  right 
involved  in  the  issue.  But  where  a  question  of  general- 
interest  is  supposed  to  be  involved,  and  is  fully  discussed 
and  submitted  by  pounsel,  the  court  frequently  decides  the 
question  with  a  view  to  settle  the  law;  and  it  has  never 
been  supposed  that  a  decision  made  under  such  circum- 
stances  could  be  deprived  of  its  authority  by  showihg  that 
it  was  not  called  for  by  the  record."  *•  And  the  coutt  in 
Vermont  declares  that,  if  an  expression  of  opinion  on  a 
point  argued  by  counsel  and  deliberately  passed  on  by  the 
court  is  a  dictum,  it  is  "a  judicial  dictum,  as  distinguished 
from  a  mere  obiter  dictum,  that  is,  an  expression  originat- 


!•  See  Florida  Cent.  R.  CJo,  v.  Schutte,  103  ü.  S,  118,  26  L.  Ed. 
327;  State  ex  rel.  Nourse  y.  Clarke,  3  Nev.  566;  Spratt  y.  Helena 
Power  Transmission  Co.,  37  Mont.  60,  94  Pac.  631;  Kieman  y. 
City  of  Portland  (Or.)  112  Pac.  402. 

14  Rohrbach  y.  Germania  Fire  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Bep.. 
461. 

1«  Bush  y.  French,  1  Arlz.  99,  25  Pac.  816. 

!•  Alezander  y.  Worthington,  5  Md.  471. 
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ingalone  with  the  judge  who  writes  thc  opinion,  as  an  ar- 
gumcnt  or  illustration."  *^ 

But  this  is  not  the  true  ground  of  distinction.    Thc  test 
is  whether  the  Statement  made  was  necessary  or  unneces- 
sary  to  the  determination  of  the  issues  raised  by  the  record 
and  considered  by  the  court.**    And  although  a  point  may 
not  have  been  fully  argued,  yet  the  decision  of  the  court 
thereon  cannot  be  considered  a  dictum,  when  the  question 
was  directly  involved  in  the  issues  of  law  raised  by  the 
record,  and  the  mind  of  the  court  was  directly  drawn  to, 
and  expressed  upon,  the  subject.**    But,  per  contra,  if  the 
Statement  in   the  opinion  was  merely  an  Illustration  or 
argument,  or  a  private  view  of  the  judge  speaking,  or  was 
supcrfluous  and  not  needed  for  the  füll  determination  of 
the  case,  it  is  not  entitled  to  be  accounted  a  precedent, 
for  the  reason  that  it  was,  so  to  speak,  rendered  without 
Jurisdiction  or  at  least  extra- judicial.    Official  charactcr  at- 
taches  only  to  those  utterances  of  a  court  which  bear  di- 
rectly upon    the  specific  and  limited  questions  which  are 
presented  to  it  for  Solution  in  the  proper  course  of  judicial 
proceedings.    Over  and  above  what  is  needed  for  the  Sol- 
ution of  these   questions,   its  deliverances  are  unofficial. 
Now  a  Statement  of  law  makes  a  precedent,  not  because  it 
croanates  from  a  wise  and  learned  man,  but  because  it 
'S  laid  down  by  a  judge,  in  his  office  of  judge,  and  speak- 
^^g  to  a  question  brought  before  him  as  a  judge.    In  other 
^ords,  in  rendering  a  decision  upon  a  point  actually  in- 
^ö'ved  and  necessary  to  the  determination  of  the  case,  the 
Court  acts  in  a  judicial  capacity,  performs  a  judicial  func- 
.'^*  and  is  clothed  with  oßicial  authority,  and  therefore 
?7^ally  and  authoritatively  pronounces  the  law.     Its  de- 
'^^on  becomes  from  that  moment  a  part  of  "the  law  of  the 
.  ^d,"  or  at  least  it  becomes  official  and  authoritative  evi- 
^^<^e  of  what  is  the  law  of  the  länd.     But  this  power  of 

57^^  ^erosia  v.  Ferland,  83  Vt  372,  76  Ati.  153,  28  L.  R.  A.  (N.  S.) 

1*^  ^1^8  Am.  St.  Rep.  1092. 
St^l     ^ro88  y.  Bnrke,  146  ü.  8.  82,  13  Sup.  Ct  22,  36  L.  Bd.  896; 

^^^%  V.  AUen,  47  CJolo.  440,  107  Pac.  1072. 

^icbael  t.  Morey,  26  Md.  239,  90  Am.  Dec.  106. 
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the  Courts  to  make  law  is  limited,  from  the  very  nature 
of  the  case,  to  instances  where  they  are  acting  within  their 
Jurisdiction  and  exercising,  officially,  their  judicial  func- 
tions.  Hence  it  follows  that  dicta  of  all  kinds,  however 
maturely  they  may  have  been  considered,  or  however  cor- 
rectly  they  may  State  the  law,  are  not  technically  entitled 
to  the  weight  of  precedents,  because  not  within  the  limits 
of  official  decision  nor  made  in  the  exercise  of  judicial  func- 
tions.  In  effect,  the  difference  between  a  dictum  and  a 
judicial  precedent  is  the  difference  between  an  unofficial 
assertion  of  a  principle  of  law  and  a  decision  of  a  contro- 
verted  question.  To  this  effect  speaks  the  Supreme  Court 
of  the  United  States  in  the  following  language:  "If  the 
construction  put  by  the  court  of  a  State  upon  one  of  its 
Statutes  was  not  a  matter  in  judgment,  if  it  might  have  been 
decided  either  way  without  affecting  any  right  brought  into 
question,  then,  according  to  the  principles  of  the  common 
law,  an  opinion  on  such  a  question  is  not  a  decision.  To 
make  it  so,  there  must  have  been  an  application  of  the  ju- 
dicial mind  to  the  precise  question  necessary  to  be  deter- 
mined  to  fix  the  rights  of  the  parties  and  decide  to  whom 
the  property  in  contestation  belongs.  And  therefore  this 
court,  as  other  courts  organized  under  the  common  law, 
has  never  held  itself  bound  by  any  part  of  an  opinion,  in 
any  case,  which  was  not  needful  to  the  ascertainment  of 
the  right  or  title  in  question  between  the  parties."  *® 

DECISION  RESTED  ON  OTHER  GROUNDS 

56.  A  court's  expression  of  opinion  upon  a  point  actually 
involved  in  the  issues  and  properly  before  it  for 
determination  is  not  reduced  to  the  level  of  mere 
dictum  by  the  fact  that  the  actual  judgment  in 
the  case  is  ultimately  rested  upon  some  other 
ground  or  grounds. 

It  is  not  the  practice  of  courts  to  rest  their  decisions 
upon  a  Single  ground  when  there  are  several  in  the  case, 

20  Carroll  v.  Carroll's  Lessee,  16  How.  276,  14  L.  Ed.  036. 
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nor  upon  the  narrowest  possible  basis  of  fact.     Neither  is 
it  necessary  for  the  court  to  stop  short  when  it  has  de- 
finecl,  in  the  narrowest  possible  terms,  a  precise  point  suf- 
ficient  to  dispose  of  the  case.    On  the  contrary,  every  con- 
sideration  which  is  directly  Controlling  of  the  actual  is- 
sue  tendered  is  a  legitimate  ratio  decidendi,  and  any  mat- 
ter of  fact  or  of  law  thus  presented  which  would  defeat  the 
Claim  of  the  plaintiif  is  germane  to  the  issue  and  the  court's 
opinion  thereon  is  not  obiter  dictum,  although  the  opinion 
also  disposes  of  other  questions  in  a  manner  which  would 
be  determinative  of  the  case.**     As  somewhat  differently 
stated,  where  a  question  was  presented  and  discussed  in 
a  case,  and  the  opinion  of  the  court  expressed  on  it,  which 
question  was  presented  by  the  Instructions  or  rulings  be- 
low,  the  opinion  is  not  obiter  dictum,  although  the  decision 
of  that  question  might  have  been  omitted.     It  frequently 
happens  that  the  decision  of  a  single  point  in  a  case  will 
determine  the  affirmance  or  reversal  of  the  judgment  in 
that  case,  but  it  does  not  foUow  that  the  court  may  not 
proceed  to  examine  and  decide  other  points  which  the  rec- 
ord  presents ;    and  indeed  the  latter  course  is  more  satis- 
factory  to  all  parties  concerned,  and  saves  the  necessity  of 
again  rcsorting  to  the  inferior  court.*'    Hence  it  cannot  be 
Said  that  a  case  is  not  authority  on  a  given  point  because, 
although  that  point  was  properly  presented  and  decided 
in  the  regulär  course  of  the  consideration  of  the  case,  some- 
thing  eise   was   ultimately  found   which   disposed  of  the 
whole  matter.**    Thus,  where,  in  an  action  against  a  rail- 

siClücago,  B.  &  Q.   R.   Co.   t.  Board  of   Snp'rs  of  Appanoose 
County,  Iowa,  182  Fed.  291,  104  C.  C.  A.  573,  31  I*  R.  A.  (N.  S.) 
1117. 
22  Eane  y.  Mc€k>WB,  55  Mo.  181. 

"Florida  Cent.  R.  Co.  y.  Schutte,  103  U.  S.  118,  26  L.  Ed.  327: 

Büchner  v.  Chicago,  M.  &  N.  W.   R.   Co.,  60  Wls.  264,  19  N.  W. 

56;  Clark  v.  Thomas,  4  Helsk.  (Tenn.)  419;    Starr  v.  Stark,  2  Sawy. 

603,  Fed.  Cas.  No.  13,317;    San  Joaquln  &  K.  R.  Canal  &  Irrigation 

Co.  V.  Stanislaus  County,  155  Cal.  21,  99  Pac.  365 ;   People  v.  Read, 

233  Ul.  351,  84  N.  B.  214;   New  York  Cent.  &  H.  R.  R.  Co.  v.  Price, 

159  FedL  330,  86  C.  C.  A.  502,  16  L.  R.  A.  (N.  S.)  1103;    Lancaster 

County  Y.  McDonald,  73  Neb.  453,  103  N.  W.  78;   Carstalrs  v.  Coch- 

nn,  95  Md.  488,  52  Atl.  601.    But  see  Mulford  v.  Estudlllo,  32  Cal. 
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follow  the  establishment  of  new  precedents.  For  example, 
criticism  of  a  former  decision,  however  direct  and  forcible, 
does  not  amount  to  overruling  it  and  does  not  in  any  way 
impair  its  authority,  when  made  in  a  case  where  such  crit- 
icism was  unnecessary  to  the  decision  of  the  matter  before 
the  court,  or  in  other  words,  where  it  was  merely  obiter 
dictum.^ ^  So  a  verbal  expression  of  opinion  by  one  of  the 
judges  of  the  supreme  court  after  the  judgment  has  been 
pronounced  does  not  become  a  part  of,  or  cannot  affect,  the 
law  of  the  case.^*  Neither  is  it  safe  for  lawyers  or  lay- 
men  to  rely  on  a  dictum  as  expounding  or  changing  the 
law.  In  a  case  in  Mississippi  it  was  declared,  in  the  lan- 
guage  of  the  official  syllabus,  that  "no  one  has  a  vested  in- 
terest  in  an  erroneous  dictum  of  the  appellate  court  re- 
specting  the  crime  which  he  commits  while  such  dictum  is 
not  overruled,"  or,  in  other  words,  the  doctrine  of  stare 
decisis  cannot  be  extended  so  far  as  to  allow  a  person 
guilty  of  a  penal  or  criminal  offense  to  shield  himself  be- 
hind  a  judicial  Statement  of  the  nature  or  constituents  of 
the  oifense,  which  would  have  justified  his  action,  when 
such  Statement  was  merely  obiter  dictum  and  is  afterwards 
pronounced  erroneous.^*  But  as  the  public  have  a  right  to 
rely  on  the  judgments  of  the  court  of  last  resort  as  correct 
expositions  of  the  law,  and  as  it  often  requires  nice  dis- 
crimination  and  close  analysis,  even  on  the  part  of  a  skilled 
lawyer,  to  separate  the  dicta  from  the  decision  in  an  im- 
portant  case,  it  is  evidently  the  duty  of  the  high  courts  to 
confine  their  opinions  very  closely  to  the  matter  in  band 
and  necessary  to  be  decided.  In  fact,  judges  have  fre- 
quently  expressed  their  dislike  of  making  obiter  remarks 
in  their  own  opinions,  and  condemned  the  practice  of  in- 
corporating  dicta  in  the  decisions  of  other  courts.  The  rea- 
son  is  that  such  unnecessary  Statements  lead  the  people 
and  the  profession  to  speculate  upon  the  probability  of  ob- 
taining  a  decision  in  accordance  with  the  view  intimated  in 

2T  Koerner  v.  St.  Louis  Car  Co.,  209  Mo.  141,  107  S.  W.  481,  17 
I*  R.  A.  (N.  S.)  292. 
29  Steele  t.  Charlotte,  C.  &  A.  R.  Co.,  14  S.  C.  324. 
»•Lanier  v.  State,  57  Miss.  102. 
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the  dictum,  and  hence,  as  has  sometimes  becn  said,  "obitcr 
dicta  invite  litigation." 

The  duty  of  inferior  courts  with  rcspcct  to  dicta  in  the 
opinions  of  the  court  above  is  sometimes  a  question  of 
much  delicacy.  On  the  one  band,  it  is  evident  that  a  re- 
mark  of  the  court  of  last  resort  which  is  clearly  and  purely 
obiter  dictum  is  not  binding  on  the  court  below  in  other 
similar  cases.  It  should  be  treated  with  respectful  consid- 
eration,  not  only  because  it  proceeds  from  the  appellate 
court,  but  also  as  furnishing  a  Suggestion  of  the  decision 
which  that  court  might  be  expected  to  make  if  the  point 
should  come  fairly  before  it  for  determination.  Yet  dicta 
are  certainly  not  entitied  to  the  same  absolute  and  impera- 
tive force  as  the  rulings  on  points  actually  decided.'®  On 
the  other  band,  it  is  a  serious  error  and  a  dangerpus  prac- 
tice  for  the  inferior  coürts  to  minimize  the  decisions  of  the 
appellate  court,  or  to  "distinguish"  them  out  of  the  way  of 
their  own  views,  by  treating  them  as  mere  dicta  on  a  subtle 
analysis  of  the  points  involved  and  Classification  of  them 
as  necessary  or  unnecessary  to  the  decision  in  the  case.'* 

But  dicta,  though  not  precedents,  may  possess  consid- 

erable  value  as  persuasive  arguments.    This  occurs  chiefly 

whcre  there  are  no  direct  adjudications  upon  the  precise. 

point,  or  where  the  decisions  are  in  direct  conflict.     Thus 

itwas  Said  in  an  English  case:  "It  is  a  remarkable  fact  that 

there  is  no  direct  decision  to  be  found  upon  the  point,  but 

although  there  is  not  a  decision,  there  are  dicta  bearing 

onthe  question.     ♦    *    *    Although  these  Statements  were. 

not  necessary  for  the  decision  of  the  particular  cases,  still 

tbey  are  of  the  highest  importance  and  value,  and  in  my 

opinion  they  declare  the  common  law."  "^     It  should  also 

beremarked  that  a  dictum,  though  not  originally  entitied 

to  rank  as  a  precedent,  may  eventually  come  to  occupy  a 

Position  hardly  distinguishable  from  that  of  a  direct  ad- 

iudication.    This  happens  when  the  dictum  is  regarded  as. 

etnbodying  a  particularly  correct  or  forcible  statement  of 

"Tober  V.  Crounse,  57  Mise.  Rep.  252,  107  N.  Y.  Supp.  990. 
*^  See  TemarkB  In  Glbson  v.  Chouteau,  7  Mo.  App.  1. 
"  Munster  v.  Lamb,  49  Law  T.  (N.  S.)  252. 
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legal  doctrine,  and  is  frequently  refcrred  to  with  approval.'* 
Again,  a  dictum  is  sometimes  made  the  starting  point  for  a 
line  of  direct  decisions,  which,  notwithstanding  the  origin 
on  which  they  rest,  are  too  weighty,  in  their  accumulated 
strength,  to  be  overthrown.** 


RULINGS  IN  ANTICIPATION  OF  NEW  TRIAL 

58.  When  an  appellate  court  reverses  the  judgment  of  the 
court  below  and  remands  the  case  for  further 
proceedings,  and  in  its  opinion  states  the  rules  and 
principles  of  law  which  are  to  be  applied  to  the 
questions  likely  to  arise  upon  the  new  trial,  these 
Statements  are  not  to  be  regarded  as  dicta,  al- 
though  they  are  additional  to  the  determination  of 
the  precise  point  which  caused  the  reversal  of  the 
judgment. 

After  an  appellate  court  has  decided  that  a  judgment 
should  be  reversed  and  a  new  trial  granted,  it  will  often 
proceed  to  pass  upon  the  various  questions  of  law  raised  by 
the  record,  in  order  that  the  court  below  may  be  correctly 
guided  in  the  further  proceedings  in  the  case.  Although 
perhaps  it  was  unnecessary  to  do  more  than  point  out  some 
one  radical  error  which  would  require  the  reversal  of  the 
judgment,  yet  such  additional  rulings  on  points  of  law 
are  not,  in  the  case  we  have  supposed,  to  be  regarded  as 
dicta,  for  the  reason  that  such  points  are  within  the  case 
and  are  decided  upon  argument  and  the  füll  consideration 
of  the  judges.*'    But  where  the  opinion  of  a  court  declares 

BS  The  Hercules  (C.  G.)  20  Fed.  205. 

»«Lewis  V.  Thomton,  6  Munf.  (Va.)  87;  Mosher  v.  Huwaldt,  86 
Neb.  686,  126  N.  W.  143. 

*»  For  instance,  "as  tbe  case  must  be  reversed,  we  tbink  it  not  im- 
proper  to  ezpresa  onr  views  as  to  tbose  questions  wbich  may  arlse 
ia  another  trial."  WUliams  v.  McFadd^i,  23  Fla.  143.  1  South.  618. 
11  Am.  St.  Rep.  345.  "As  tbe  cause  will  be  remanded  for  a  new 
trial,  we  feel  bound  to  consider  a  further  question  which  had  re- 
ceived  careful  attention  in  the  argumenta  filed.'*  Rara  Ayis  G.  &  8. 
M.  Co.  ▼.  Bouscher,  9  Colo.  385,  12  Pac.  433.    "But  the  queation 
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that  the  conclusions  already  reached  and  set  forth  are  suf- 
ficicnt  to  dispose  of  the  casc  at  bar,  but  that  another  ques- 
tion  presented  by  the  rccord,  though  unnecessary  to  the  de- 
tennination  of  Uie  case,  is  one  of  general  importance  and 
Hkdy  to  arisc  frequently  in  the  futurc,  and  thercforc  "it 
niay  as  well  be  decided  now  as  hcreaftcr,"  its  decision  of 
that  question  is  dictum  and  not  a  binding  precedent.'* 

^01  perhapB  arlse  hereafter,  and   may  afl  well  be  met,  whether 
^  agreeiqeiit  was  in  fact  a  difloontlnuance."     Gallanan  r.  Port 
Hnron  k  N.  W.  R.  CJo..  61  Mich.  15,  27  N.  W.  718. 
»•In  le  Woodruir  (D.  C.)  96  Fed.  317. 
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GENERAL  PRINCIPLE 

59.  The  doctrine  of  adherence  to  judicial  precedents  is  ex- 
pressed in  the  maxim  ^'stare  decisis  et  non  quieta 
movere." 

Meaning  of  the  Rule 

The  maxim  quoted  above  embodies  a  rule  or  principle  of 
action  for  the  courts  to  follow.  More  fuUy  expressed,  it 
means  that  when  a  point  or  principle  of  law  has  been  once 
officially  decided  or  settied,  by  the  ruling  of  a  competent 
court  in  a  case  in  which  it  was  directly  and  necessarily 
involved,  and  more  especially  when  it  has  been  repeatedly 
decided  in  the  same  way,  it  will  no  longer  be  considered  as 
open  to  examination,  or  to  a  new  ruling,  by  the  same  tri- 
bunal  or  by  those  which  are  bound  to  follow  its  adjudi- 
cations,  unless  it  be  for  urgent  reasons  and  in  exceptional 
cases;  ordinarily  the  rule  so  established  will  be  adopted 
in  all  subsequent  cases  to  which  it  is  applicable,  without 
any  reconsideration  of  its  correctness  in  point  of  law.^    As 

iWright  V.  SUl,  2  Black,  544,  17  L.  Ed.  333;  Martinas  Ex'x  y. 
Martin,  25  Ala.  201;  Boynton  v.  Chicago  MiU  &  Lumber  Co.,  84 
Ark.  203,  105  S.  W.  77;  Washington,  A.  &  Mt.  V.  Ry.  Co.  v.  Chap- 
man,  26  App.  D.  C.  472;  Fidellty  &  Deposit  Co.  of  Maryland  v. 
Nisbet,  119  Ga.  316,  46  S.  B.  444;  Gray  v.  Gray,  34  Ga.  499;  Coboon 
V.  Fisher,  146  Ind.  583,  44  N.  E.  664,  36  L.  R.  A.  193 ;   South's  Heirs 
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stated  by  the  court  in  New  York,  "stare  decisis"  is  thc 
name  given  to  the  doctrinc  that,  when  a  court  has  once  laid 
down  a  principle  of  law  as  applicable  to  a  certain  State  of 
facts,  it  will  adhere  to  that  principle  and  apply  it  to  all 
future  cases  where  the  facts  are  substantially  the  same.* 
This  rule  is  of  surpassing  importance.  Adherence  to  judi- 
cial  precedents  is  a  cardinal  principle  in  jurisprudence;  *  / 
and  it  is  upon  this  basis  that  the  whole  elaborate  structure  | 
of  cur  case-law  has  been  built  up.  ' 

It  will  be  perceived  that  the  rule  or  maxim  contains  no 
implication  as  to  the  correctness  or  fallacy  of  tlfe  precedent 
required  to  be  foUowed.     It  is  not,  in  its  own  terms,  lim- 
ited to  cases  where  the  former  decision  is  now  considered  to 
have  been  rightly  and  satisfactorily  made.     In  its  widest    ^ 
extent,  it  means  that  the  courts  must  abide  by  the  prec- 
edents whether  right  or  wrong.    Of  course  this  is  an  ex- 
treme Statement,  and  it  would  be  impossible,  in  practice, 
to  apply  the  rule  with  any  such  severity  without  producing 
the  raost  disastrous  consequences.    But  the  importance  of 
the  maxim  and  its  actual  working  are  best  seen  in  instances 
where  the  courts  declare  themselves  bound  to  abide  by  the 
former  decisions  although  they  entertain   serious  doubts 
as  to  whether  they  are  legally  defensible,  or  although  (as 
they  often  say)  they  would  decide  the  question  differently 
if  it  were  a  new  case,  or  although  they  are  thoroughly  con- 

V.  Thomas*  Helrs,  7  T.  B.  Mon.   (Ky.)  59;    Thomas  v.  Blair,  111 

La.  678,  35  South.  811;   People  v.  Droste,  160  Mich.  66,  125  N.  W. 

87;    Cape  Glrardean  &  T.   B.    T.   R.    Co.    v.   Sonthem    Illinois   & 

Miasourl  Bridge  Co.,  215  Mo.  286,  114  S.  W.  1084;    Long  v.  Long, 

TO  Mo.  644;    Shoenberg  v.  Heyer,  91  Mo.  App.  389;    Hoosler  Mfg. 

Co.  V.  Swenson,  87  Neb.  182,  127  N.  W.  114;    Mosher  v.  Huwaldt, 

86  Neb.  686,  126  X.  W.  143;    Horton  v.  Hayden,  74  Neb.  339,  104 

N.  W.  757;    Bowman  v.   Board  of  Chosen  Freeholders  of   Kssez 

County,  73  N.  J.  Law,  543,  64  Atl.   1010;    Gibbons  v.  Ogden,  17 

Johns.  (N.  Y.)  488;   State  v.  Clark,  9  Or.  466;  Cox  v.  Crumley,  5  Lea 

(Temi.)  529;     Sydnor   v.    Gascoigne,    11   Tex.    449;     State   ex    rel. 

Atkinson  v.  Boss,  43  Wash.  290,   86  Pac.   575.     Compare  Strauss 

^.  Merchants'  Loan  &  Trust  Co.,  119  111.  App.  588. 

«Moore  v.  City  of  Albany,  98  N.  Y.  396. 

>  CouUer  y.  Phoenix  Brlck  &  Const.  Co.,  131  Mo.  App.  230,  110  S. 
W.  655. 
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this  Statute  could  not  be  accorded  any  retrospective  Oper- 
ation, and  that  if  it  was  intended  to  have  that  effect,  it  was 
so  far  unconstitutional.^*  Yet  it  appears  to  be  now  the  nile 
in  that  State  that  a  decision  concurred  in  by  the  entire 
bench  of  six  justices  cannot  be  reversed  except  upon  a  like 
concurrence.^*  And  it  is  worth  noting  that  the  House  of 
Lords,  the  court  of  last  resort  in  the  British  Empire,  has 
more  than  once  stated  its  conviction  that  a  judicial  decision 
of  the  House  upon  a  question  of  law  is  binding  and  con- 
clusive  in  subsequent  cases,  not  only  upon  all  inferior 
Courts,  but  upon  the  House  itself,  so  that  an  erroneous  de- 
cision cannot  be  overruled,  but  can  only  be  set  right  by 
an  act  of  Parliament.*^  But,  conceding  the  power  of  a 
court  to  overrule  its  previous  decision,  it  should  only  be 
done  upon  a  proper  occasion  and  in  a  proper  manner.  This 
is  illustrated  by  a  declaration  of  the  Supreme  Court  of 
Colorado  that  its  decisions,  deliberately  announced  in  lit- 
igated  cases,  ought  not  to  be  overruled  on  ex  parte  argfu- 
ments  in  response  to  legislative  inquiries.^®  This  State- 
ment was  made  upon  the  occasion  of  an  attempt  to  obtain 
an  opinion  of  the  Supreme  Court  favorable  to  the  consti- 
tutionality  of  a  proposed  act  of  the  legislature,  the  ques- 
tion being  propounded  to  it  by  the  House  of  Representa- 
tives.  At  the  hearing,  arguments  were  presented  in  Sup- 
port of  the  constitutional  validity  of  the  proposed  Statute, 
but  no  one  appeared  in  Opposition.  The  court  had  several 
times  before  decided  that  what  the  pending  bill  proposed 
to  do  could  not  constitutionally  be  done. 

Circumscribing  Former  Decision 

When  a  court  entertains  serious  doubts  of  the  correct- 
ness  of  a  former  decision,  or  finds  it  opposed  to  the  weight 
of  authority,  or  regards  it  as  unfortunate  in  its  conse* 

IS  Bond  y.  Manro,  28  Oa.  6d7. 

!•  Hart  y.  Atlanta  Terminal  Co.,  128  Ga.  754,  58  S.  B.  452. 

17  London  Street  Tramways  Co.  y.  London  Gounty  Ck>uncU  [18981 
App.  Gas.  375;  Beamlsh  y.  Beamish,  9  H.  L.  Gas.  274,  838;  Atiomey 
General  y.  Dean  of  Windsor,  8  H.  L.  Gas.  891. 

liln  re  House  Resolutions  Gonceming  Street  Improyements,  15 
Golo.  598,  26  Pac.  323. 
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quences,  and  yet  holds  that  it  must  be  adhered  to,  on  the 
principle  of  stare  decisis,  the  common  practice  is  to  erect 
a  wall  around  it  and  confine  it  strictly  within  bounds. 
In  other  wörds,  the  court  will  confine  the  doctrine  of  that 
case  to  the  very  narrowest  limits,  will  refusc  to  apply  it  to 
any  subsequent  case  that  does  not  present  exactly  the  same 
facts,  and  will  be  careful  not  to  extend  it  by  analogy.** 
Yet  this  process  of  limiting  and  distinguishing  a  former 
case  is  a  very  insidious  one,  and  often  results  in  the  en- 
tire  dcstruction  of  a  precedent  which  the  court  has  never 
distinctly  ovcrruled.  Against  this  practice  a  note  of  wam- 
ing  has  been  sounded  by  the  Supreme  Court  of  Pennsyl- 
vania, in  the  following  words :  "It  is  bettcr  to  let  the  rule 
stand  as  it  was  lef t  by  our  predecessors  than  to  pare  it  away 
by  supersubtle  distinctions  white  professing  to  accept  it 
as  sctüed."  *• 


CHANCE  IN  COMPOSITIOK  OR  ORGANIZATION 

OF  COURT 

M.  A  change  in  the  Organization  of  a  court,  or  in  the  per- 
sonnel  of  the  judges»  will  not  throw  its  former  de- 
cbions  open  to  reconsideration«  nor  justify  their 
reversal,  except  on  grounds  which  would  have  war- 
ranted  such  a  course  if  the  court  had  remained  the 
same. 

Although  the  membership  of  a  court  may  change  from 
y^t  to  time,  by  the  appointment  or  election  of  new  judges 
*"  place  of  those  who  leave  the  bench,  yet  it  remains  the 
same  court.  When  a  former  decision  comes  in  question  a^ 
*  precedent,  it  may  be  that  not  one  of  the  judges  who  con-i 
5^rred  in  it  may  remain  as  a  member  of  the  court.  Yet  it. 
w  noue  the  less  binding  and  conclusive,  on  the  principle  of 

^*  Jna^Q  ▼•  Gray,  U  K  Y.  408;  Tlnder  ▼.  Tlnder,  181  Ind.  881, 
^/;  BJ,  im. 

*^  ^  GraT"«  Ertate,  147  Pa.  67,  28  AtL  20S. 
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Stare  decisis.  For,  when  considered  as  a  precedent,  it  is 
,  not  an  expression  of  the  individual  views  of  the  judges  for 
the  time  being,  which  their  successors  may  or  may  not 
.  share,  but  its  authority  is  derived  from  the  fact  that  it  is 
the  judgment  of  the  court,  which  has  not  changed,  though 
vits  members  have.^^  Indeed  it  is  said  to  be  specially  im- 
portant  that  the  principle  of  stare  decisis  should  not  be  for- 
gotten  in  courts  where  the  judges  hold  their  places  for 
short  terms  and  may  all  be  changed  at  once.*^  It  was 
said  by  the  old  Supreme  Court  of  New  York :  "Especially 
in  this  court,  where  nearly  one-fourth  of  its  members  are 
annually  changed,  and  by  populär  election,  the  maxim  that 
it  is  best  to  adhere  to  our  decisions,  and  not  to  disturb 
questions  which  have  once  been  put  at  rest  here,  should  be 
permitted  to  have  its  füll  effect."  **  For  a  similar  reason, 
some  supreme  courts  refuse  to  consider  the  overruling  of 
a  former  decision  unless  the  point  is  argued  before  the  füll 
bench.  Thus,  the  court  in  Georgia,  speaking  of  certain  of 
its  former  rulings,  said :  "Whether  these  decisions  be  right 
or  wrong,  this  court,  as  now  constituted,  one  of  our  as- 
sociates  being  absent  from  providential  cause,  cannot  re- 
view  them,  and  we  are  bound  to  follow  them  in  this 
case."  ^* 

The  same  principle  applies  where  a  court  is  reorganized 
under  a  new  Constitution  or  Statute,  or  an  existing  court 
abolished  and  a  new  one  erected  in  its  place.  If  the  new 
court  is  invested  with  the  same  Jurisdiction  as  the  old  one, 
and  simply  succeeds  to  its  duties  and  functions,  so  as  to 
be  practically  a  continuation  of  it,  the  decisions  of  the  old 
court  are  binding  on  the  new  court  in  exactly  the  same  way 
and  to  the  same  extent  as  its  own  decisions.  A  question 
arising  in  the  new  court  is  not  to  be  considered  as  res 
nova,  if  covered  by  a  decision  of  the  old  court;  and  the 
rulings  of  the  latter  are  not  to  be  reversed  except  for  the 
same  causes  which  would  justify  the  new  court  in  over- 

ai  See  Oleott  v.  Tloga  R.  Co.,  26  Barb.  (N.  Y.)  147. 
82  Gnibbs  V.  State,  24  Ind.  295. 
28  Driggs  V.  RockweU,  11  Wend.  (N.  Y.)  607. 
2«  Adams  t.  Franklin,  82  Oa.  168,  8  S.  E.  44. 
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niling  a  decision  o£  its  own.*'  And  substantially  the  same 
rulc  should  be  applied  when  a  territory  is  admitted  as  a 
State  of  the  Union.  In  this  case,  the  decisions  of  the  terri- 
torial supreme  court  will  not  be  disturbed  by  the  State 
supreme  court,  unless  it  is  able  to  pronounce  them  plainly 
erroneous.** 


STARE  DECISIS  DISTINGUISHED  FROM   RES 

JUDICATA 

61.  A  judgment  is  binding  and  conclusive,  as  res  judicata» 
only  upon  the  parties  to  the  particular  suit  and 
those  in  privity  with  them»  and  it  raises  an  es- 
toppel  as  to  disputed  matters  of  fact.  But  a  judi- 
cial  precedent  is  applied»  on  the  principle  of  stare 
decisiSy  to  a  similar  State  of  f acts  subsequently  aris- 
ing,  though  the  parties  may  be  different,  and  it  is 
conclusive  of  questions  of  law,  not  of  fact. 

"A  judgment,  as  to  all  matters  decided  thereby,  and  as 
to  all  matters  necessarily  involved  in  the  litigation  lead- 
ing  thereto,  binds  and  estops  all  parties  thereto  and  their 
privies  in  all  cases  where  the  same  matters  are  again 
brought  in  question.  Such  is  the  doctrine  of  res  judicata. 
There  is  also  the  doctrine  of  stare  decisis,  which  is  of  a 
different  nature.  When  a  court  has  once  laid  down  a  prin- 
ciple of  law  as  applicable  to  a  certain  State  of  facts,  it  will 
adhere  to  that  principle  and  apply  it  to  all  future  cases 
where  the  facts  are  substantially  the  same,  and  this  it  does 


SS  Spicer  y.  Norton,  13  Barb.  (N.  Y.)  542;  Davis  v.  Superior  Court 
of  City  and  Coanty  of  San  Francisco,  63  Cal.  581;  Hanunond  t. 
Bidgely*8  Lessee,  5  Har.  &  J.  (Md.)  245,  9  Am.  Dec.  522;  Parker 
V.  Ponieroy,  2  Wis.  112.  Compare  Lewis  v.  Wilson,  1  McCord,  Eq. 
(S.  C.)  210.  Tbe  Conrt  of  Appeals  of  the  District  of  Columbia 
does  not  consider  itself  bound  by  a  decision  of  the  former  Circuit 
Court  of  the  District,  if  conyinced  of  its  unsoundness  in  principle, 
and  if  it  did  not  establish  a  rule  of  property.  Brown  y.  United 
States,  35  App.  D.  C.  548. 

i<  Doolittle  y.  Shelton,  1  G.  Greene  (Iowa)  272. 


192  DOCTRINE  OF  STARE  DECISIS  (Ch.  3 

for  the  stability  and  certainty  of  the  law."  *^  In  effect  the 
two  principles  differ  in  three  main  particulars.  First,  as 
to  the  parties  affected.  A  judgment  (unless  it  be  in  rem) 
is  conclusive  only  upon  the  parties*  to  the  former  litigation 
and  those  who  are  in  privity  with  them.  But  a  judicial 
precedent  will  be  applied  by  the  courts  without  any  re- 
gard  to  the  parties,  it  being  only  necessary  that  their  legal 
rights  and  relations  should  be  substantially  the  same  as 
those  passed  upon  in  the  former  case.  Hence  a  former  de- 
cision  may  furnish  an  imperative  rule  for  the  decision  of 
a  later  case,  although  it  would  not  be  technically  pleadable 
as  an  estoppel,  because  the  same  parties,  or  some  of  them, 
are  not  before  the  court  in  the  later  case.  *•  To  this  ef- 
fect speaks  the  Court  of  Appeals  of  Maryland:  "We  may 
concede,  for  the  sake  of  argument,  that,  technically  and 
strictly  speaking,  this  suit  is  not  res  judicata,  because  the 
parties  are  different,  and  the  present  parties  should  not  be 
lield  conclusively  bound  by  the  decision  in  that  case,  in 
which  they  had  no  opportunity  to  be  heard.  We  may  also 
concede  that  the  judgment  in  that  case  is  not  what  may 
properly  be  termed  a  judgment  in  rem  and  binding  on  the 
World,  We  may  also  further  concede  the  power  of  the 
court  to  reverse  its  own  decision.  But  notwithstanding 
all  this,  we  think  that  both  sound  reason  and  the  authority 
of  adjudged  cases  will  amply  justify  us  in  a  refusal  to  re- 
open  this  question  of  title."  *• 

Secondly,  the  two  principles  differ  as  to  the  nature  of  the 
questions  settled.  The  doctrine  of  estoppel  by  judgment 
applies  to  controverted  questions  of  fact,  and  prevents  the 
re-examination  of  issues  of  fact  once  judicially  settled  in  a 
court  of  competent  Jurisdiction,  The  rule  of  stare  decisis 
has  no  relation  to  matters  of  fact,  but  is  applicable  when 
disputed  questions  of  law  have  been  officially  settled  and 

«T  Moore  v.  City  of  Albany,  ©8  N.  Y.  396,  410. 

«•Vau  V.  Territory  of  Arizona,  207  U.  S.  201,  28  Sup.  Ct  lOT, 
52  L.  Ed.  169 ;  Reynolds  v.  Davis,  5  Sandf.  (N.  T.)  267;  Ricbardson 
Drug  Co.  V.  Raymond,  59  Neb.  157,  80  N.  W.  490;  Birds^e  r. 
Rogers  (Tez.  Civ.  App.)  52  S.  W.  985;  Whittemore  y.  Cope,  U  Utah, 
344.  40  Pac.  256. 

2»  Kolb  T.  Swann,  68  Md.  516,  13  Att.  379. 
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dctermined.  It  docs  not  require,  likc  the  principle  of  res 
judicata,  that  thc  facts  involved  in  thc  later  case  should  be 
identically  the  same  facts  as  were  involved  in  thc  former 
case,  OT  the  very  same  transaction.  They  may  bc  a  wholly 
different  set  of  facts.  But  if  their  legal  aspects  and  con- 
^eque^ces  are  the  same,  the  former  decision  will  furnish 
the  ruie  of  law  to  be  applied  in  the  later  case.  For  example, 
a  judgment  in  a  suit  involving  the  taxes  of  a  previous  year 
cannot  be  used  as  an  estoppel  in  a  controversy  over  the 
laxes  of  a  subsequent  year,  because  the  cause  of  action  is 
not  the  same.  But  the  rule  of  stare  decisis  will  apply  to 
a  decision  made  upon  any  particular  question  of  law  raised 
in  the  earlier  tax-suit  and  again  arising  in  the  later  case.'* 
So  a  decision  of  the  supreme  court,  rendered  on  appeal  from 
a  coQviction  for  the  violation  of  a  municipal  ordinance, 
sustaining  the  validity  of  the  ordinance,  must  be  taken  as 
settling  that  question  on  a  second  prosecution  of  the  same 
defendant  for  another  violation.'^^  Again,  although  a  judg- 
ment rendered  in  a  subsequent  action,  during  the  pendency, 
but  after  the  trial,  of  a  prior  action  involving  the  same  is- 
sues,  is  not  res  judicata  of  the  matters  involved  in  the  first 
cause,  yet  the  determination  of  the  subsequent  cause  will  bc 
Held  decisive  of  the  prior  action,  unless  manifestly  er- 
roneous.**  And  for  another  illustration,  a  former  judg- 
ment between  the  same  parties,  touching  the  same  cause  of 
action,  though  not  pleaded  in  bar  nor  offered  in  evidencc 
in  the  court  below  (and  therefore  not  properly  raised  as 
an  estoppel  in  the  case),  will  be  taken  by  the  appellate 
court  as  conclusive  of  the  matter  in  controversy,  upon  the 
principle  of  stare  decisis." 

In  the  third  place,  while  both  these  rules  are  directed  to 
thc  same  general  end,  namcly,  to  put  an  end  to  litigation, 
they  diflFer  in  the  modes  by  which  they  seek  to  accomplish 


«•Bnchanan  y.  Knozville  &  O.  R.  Co.,  71  Fed.  324,  18  0.  O.  A. 

122. 

"  People  V.  Gardner,  143  Mich.  104,  106  N.  W.  541. 

"McGUl  y.  Holmes,  Booth  &  Haydens,  54  App.  Div.  630,  66  N.  Y. 

^'Knox  Y.  Randan,  24  Mlnn.  479. 
BucK  Jüd.Pb.— 13 
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this  purpose.  A  judgment  is  held  to  be  conclusive  in  order 
that  the  parties  may  not  bc  at  libcrty  to  rcnew  the  same 
litigation  at  their  pleasure.  The  object  is  to  put  a  definite 
end  to  each  individual  controversy  when  a  final  judgment 
has  been  reached,  so  that  it  may  not  be  indefinitely  pro- 
tracted  in  the  courts.  The  doctrine  of  stare  decisis,  on 
the  other  band,  seeks  to  prevent  litigation  in  general  by 
rendering  it  unnecessary.  Its  object  is  to  impart  such  cer- 
tainty  and  stability  to  the  law  that  every  man  may  be  cer- 
tified  of  the  nature  and  extent  of  bis  various  rights  and 
legal  relations,  and  may  be  enabled  to  govem  his  con- 
duct  in  such  a  manner  as  to  make  it  unnecessary  for  him 
to  come  before  the  courts  either  as  a  plaintiff  or  a  de- 
fendant. 


DECISIONS  ON  MATTERS  OF  PRACTICE 

62.  The  rule  of  stare  decisis  is  specially  applicable  to  de- 
cisions  on  matters  of  procedure  or  practice,  which 
will  not  ordinarily  be  overruled,  if  generally  rec- 
ognized  and  long  established»  although  deemed 
erroneous. 

It  is  especially  important  for  the  proper  and  expeditious 
conduct  of  judicial  business  that  the  rules  of  practice  and 
procedure  should  be  stable.  If  these  were  subject  to  con- 
stant  fluctuation,  with  the  changing  views  of  the  judges, 
the  greatest  hardship  and  inconvenience  would  result.  On 
the  other  band,  if  these  rules  are  well-known  and  uniform, 
it  is  ordinarily  easy  to  conform  to  them,  and  they  could 
hardly  be  productive  of  any  serious  injury  to  individuals 
or  their  rights,  even  though  founded  on  a  mistaken  con- 
ception  of  the  law  or  an  erroneous  construction  of  a  Stat- 
ute. Hence  it  is  an  almost  invariable  rule  to  adhere  to 
former  decisions  settling  the  rules  of  procedure,  when 
they  are  generally  known  and  acted  on,  and  when  they 
have  been  established  for  such  a  length  of  time  as  to  make 
a  change  injudicious,  even  though  it  may  have  become  ap- 
parent  that  they  were  wrongly  decided,  or  although  the 
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court  would  have  reached  a  different  conclusion  if  the 
casc  were  beforc  it  for  the  first  time.'*  As  thc  case  is  put 
bj  the  court  in  Kansas,  a  mere  matter  of  practice,  once 
scttled  by  the  decision  of  the  court  of  last  resort  and  un- 
challenged  for  years,  ought  not  to  be  disturbed  except  in 
casc  of  "glaring  and  dangerous  error."  •*  On  this  principle, 
where  a  Statute  provides  that  a  judge  may  settle  and  sign 
a  biU  of  exceptions  after  the  expiration  of  bis  term  of 
Office,  and  the  power  thus  conferred  has  been  continuously 
excrciscd  and  recognized  by  the  courts,  it  will  not  be  con- 
sidered  open  to  question,  but  the  principle  of  stare  de- 
cisis  will  be  applied,  although  the  question  as  to  the  con- 
stitutionality  of  the  Statute  may  never  have  been  decided.'* 


FORMER  DECISION  ON  SAME  FACTS  OR  TRANS- 

ACTION 

63.  Questions  of  law  once  f uUy  considered  and  decided  by 
an  appellate  court  will  not  be  re-examined  in  a 
subsequent  controversy,  where  the  cause  of  ac- 
tion  or  defense  grows  out  of  the  same  identical 
instnimenty  transaction,  or  occurrence,  although 
the  second  action  is  entirely  independent  of  the 
first  and  the  parties  are  not  the  same. 

It  should  be  observed  that  this  rule  is  not  an  applica- 
tionof  the  principle  of  res  judicata,  since  it  may  be  invoked 
in  a  subsequent  case  where  the  parties  are  entirely  differ- 
ent. Neither  is  it  an  application  of  the  rule  known  as  the 
"law  of  the  case,"  since  the  second  suit  may  be  an  entirely 
independent  proceeding.  It  is  a  true  application  of  the 
doctrine  of  stare  decisis.    The  working  of  the  rule  may  be 

*«  Snccesslon  of  Lauve,  6  La.  Ann.  529;  Murphy  y.  Wlllow  Springs 
Bwwlng  Co.,  81  Neb.  223,  116  N.  W.  761;  Wellfl,  Fargo  &  Co.  v. 
Northern  Pac.  B.  Co.,  2  Wash.  T.  303,  5  Pac.  215;  Sauer  y.  Stein- 
teuer.  10  WlB.  370. 

"Weaver  v.  Gardner,  14  Kan.  347. 

M  Miller  &  Lux  y.  Enterprise  Canal  ft  Land  Co.,  142  Cal.  208,  75 
Pftc  770,  100  Am.  St  Rep.  116. 
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Seen  in  cases  where  one  suit  is  brought  as  a  test  case, 
to  determine  the  rights  of  many  persons  depending  on  the 
same  act  or  fact.  But  this  is  not  its  sole  application,  as 
may  be  seen  from  the  following  illustrations  and  examples. 
A  former  decision  construing  a  particular  will  is  not  open 
to  reconsideration,  but  will  be  taken  as  settling  the  ques- 
tions  involved,  in  a  subsequent  suit  where  the  same  ques- 
tion  is  presented  under  the  same  will,  although  the  latter 
action  may  involve  property  not  in  litigation  in  the  former 
suit,  or  may  involve  new  or  different  parties.*^  So  where 
several  persons  suffer  loss  or  injury  by  the  same  accident, 
and  the  prinie  question  of  negligence  is  settled  in  the  first 
suit,  it  will  not  be  re-opened  in  others.  Thus,  a  decision 
by  the  court  of  last  resort,  in  an  action  by  a  wife  alone 
for  personal  injuries,  will,  under  the  rule  of  stare  decisis, 
control  a  subsequent  action  by  the  husband  to  recover  for 
the  same  injuries,  in  so  far  as  there  is  a  substantial  identity 
in  each  case."*  In  proceedings  for  the  infringement  of  a 
patent,  where  its  validity  is  put  in  issue  on  the  ground  of 
want  of  novelty  and  prior  use,  a  former  decree  of  the  court 
in  other  proceedings,  involving  the  same  issue,  and  sus- 
taining  the  patent,  will  be  held  conclusive,  under  the  doc- 
trine  of  stare  decisis,  notwithstanding  the  action  is  against 
a  different  defendant.'*  So  where  the  court  of  last  resort 
has  decided  certain  questions  relative  to  certain  property, 
such  decision  becomes  stare  decisis  as  to  such  questions, 
when  raised  in  a  subsequent  action  between  different  parties 
on  the  same  facts  and  respecting  the  same  property.*®  When 
a  decision  has  been  made  that  a  series  of  bonds  issued  by 
a  municipality  are  valid  and  authorized  by  Statute,  the  ques- 
tion cannot  be  reconsidered  in  a  proceeding  for  mandamus 
to  compel  the  municipality  to  collect  a  tax  to  pay  a  judg- 
ment  entered  on  the  bonds  in  favor  of  a  bona  fide  pur- 

BT  Johii8on*8  Adm*r  v.  Citizens*  Bank:  of  RlchmoDd,  83  Va.  63,  1 
S.  B.  705;  Poultney  v.  Tlffany,  112  Md.  630,  77  Atl.  117;  Dagan  ▼. 
Hollins,  13  Md.  149.    And  see  Russell  t.  Hartley  (Conn.)  78  Atl.  320. 

••  Cawley  v.  La  Crosse  City  Ry.  Co.,  106  Wis.  239.  82  N.  W.  197. 

tt  Zinsser  v.  Krueger  (C.  C.)  45  Fed.  672. 

40  O'Rourke  v.  Clopper,  22  Tex.  Clv.  App.  377,  54  S.  W.  930.  And 
see  White  y.  Kyle's  Lessee,  1  Serg.  &  R.  (Pa.)  515. 
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chascr,  who  acquired  title  after  the  bonds  had  been  ad- 
judged  valid.*^     A  decision  by  the  supreme  court,  after 
füll  consideration,  as  to  whether  a  vacancy  existed  in  the 
Office  of  county  Supervisor,  when  immediately  acted  on  by 
all  the  parties  interested,  in  the  ensuing  election,  will  not 
bc  re-examined  by  the  court  in  a  mandamus  case  brought 
after  the  election.**    So,  where  the  only  diflFerence  between 
two  cases  is  that  one  is  an  appeal  by  part  of  the  property 
owners  from  a  judgment  of  confirmation  of  an  assessment 
for  a  Street  improvement,  and  the  other  a  writ  of  error 
by  the  other  property  owners,  the  decision  on  the  appeal 
alrcady  rendered  will  control  the  second  case  submitted 
on  the  same  record.**    So  where,  in  a  suit  on  a  receiver's 
bond  against  the  principal  and  the  surety,  the  surety  sets  up 
the  same  defense  that  was  made  by  the  receiver  in  a  former 
case,  and  the  facts  depended  upon  to  support  it  are  the 
same,  the  decision  rendered  in  the  receiver's  case  will  con- 
trol the  main  question  in  the  pending  case.**    And  where, 
in  a  mandamus  proceeding  to  compel  the  postmaster  gen- 
eral  to  admit  a  publication  to  the  mails  as  second-class 
matter,  thd  court  has  placed  an  Interpretation  on  the  Stat- 
ute relating  to  such  mail  matter,  that  interpretation  will 
be  followed   in  a  subsequent  case.  although   the  form  of 
remedy  pursued  in  the  second  case  is  different,  namely, 
an  injunction  to  prevent  the  postmaster  general  from  re- 
voking  a  certificate  of  entry  of  a  publication  to  the  mails 
as  second-class  matter,  as  the  form  of  the  remedy  does  not 
aflFect  the  question  at  issue.***     In  a  case  in  Illinois,  which 
was  an  action  for  partition,  the  defendants  claimed  title  by 
virtne  of  certain  trust  deeds,  and  as  a  defense  alleged  the 
invalidity  of   the   mortgage   and   foreclosure    proceedings 
under  which  the  plaintiffs  claimed  title.     But  it  was  held, 

"  State  T.  Bristol,  109  Tenn.  315,  70  S.  W.  1031.  And  see  Nininger 
▼.  Board  of  Com'rs  of  Carver  County,  10  MInn.  133  (GU.  106>. 

« In  re  Howard,  26  Mise.  Rep.  233,  56  X.  Y.  Supp.  318. 

"HalligBy  v.  West  Chicago  Park  Com'rs,  177  111.  598,  52  N.  K. 
843. 

««Fidelity  &  Deposit  Co.  of  Maryland  y.  Kisbet,  119  Ga.  316,  46 
S.B.444. 

«iColnmbian  Correspondence  College  t.  Wynne,  25  App.  D.  O.  148. 
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upon  the  principle  of  stare  decisis,  that  the  former  opinion 
of  the  supreme  court,  adjudging  the  mortgage  and  fore- 
closure  proceedings  to  be  valid,  was  decisive  of  the  ques- 
tion." 

DECISIONS  ON  QUESTIONS  OF  FACT  OR 

EVIDENCE 

64.  A  precedent  is  valuable  and  authoritative  only  as  es- 
tablishing  a  rule  or  principle  of  law.  The  rule  of 
Stare  decisis  has  no  application  to  findings  of  f act, 
and  has  a  very  limited  application  to  cases  which 
tum  upon  the  admissibility  or  weight  of  evidence» 
or  upon  the  application  of  settled  legal  principles 
to  the  facta  established  in  the  particular  contro- 
versy. 

The  decisiop  of  a  question  of  fact  is  based  upon  the  evi- 
dence  presented  in  the  particular  case.  The  same  question 
of  fact  may  recur  in  a  subsequent  case,  but  the  evidence 
may  then  be  entirely  different  and  lead  irresistibly  to  a 
different  conclusion.  New  the  doctrine  of  precedents  is 
not  concerned  with  matters  of  this  kind.  The  rule  of  stare 
decisis  inculcates  a  steady  adherence  to  a  rule  or  principle 
of  law  once  laid  down  as  applicable  to  a  given  State  of 
facts,  when  the  same  State  of  facts  shall  recur,  but  has 
nothing  to  do  with  the  establishment  of  the  facts  them- 
selves.  Hence  a  judicial  decision  which  merely  finds  the 
existence  of  certain  facts  has  no  value  or  authority  as  a 
precedent.*^    Further,  since  every  decision  implies  the  ap- 

*«  McCJormick  v.  Bauer,  122  lU.  573,  13  N.  E.  852. 

47  Stern  v.  Fountain,  112  Iowa,  96,  83  N.  W.  826;  McWllUams 
V.  Bonner,  69  Ark.  99,  61  S.  W.  378;  German  Protestant  Orphan 
Asyluni  v.  Barber  Asphalt  Pav.  Co.,  82  S.  W.  632,  26  Ky.  Law  R^. 
805;  Adams  v.  Clapp,  99  Me.  169,  58  Atl.  1043.  Hut  see  Morgan's 
Heirs  y.  Parker,  1  Dana  (Ky.)  444.  In  a  divorce  actlon,  the  question 
of  what  Is  a  fair  dlvision  of  property  depends  largely  upon  the 
facts  of  each  Individual  case,  and  former  precedents  are  Talaable 
guides  only  when  they  rest  on  facts  substantlally  sünllar  to  those 
under  conslderatlon.  Minahan  y.  Minahan,  145  Wis.  514,  130  N.  W. 
476. 
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plication  of  a  rule  or  principle  of  law  to  the  particular 
facts  involved  in  the  case  before  the  court,  the  scope  of  a 
precedent  is  to  be  very  carefuUy  limited  in  those  cases 
where  the  only  essential  dispute  is  as  to  the  facts.    Thus, 
for  instance,  general  expressions  in  an  opinion  of  an  appel- 
late  court  conceming  recoverable  damages  are  to  be  taken 
in  connection  with  the  facts  of  the  case  in  which  they  oc- 
cur,  and  are  not  to  be  extended  to  other  cases  which  are 
fairly  subject  to  the  Operation  of  a  different  principle.** 
So,  precedents  in  negligence  cases  must  be  limited  to  the 
points  actually  decided  on  the  particular  facts  before  the 
court.**    For  similar  reasons  precedents  for  the  admission 
or  exclusion  of  evidence  must  be  read,  not  only  with  ref- 
orence  to  the  issues  made  by  the  pleadings  in  the  particu- 
lar case,  but  also  in  the  light  of  the  other  evidence  ad- 
duced.^*^    For  similar  reasons,  again,  the  fact  that  the  in- 
structions  given  in  one  case  were  approved  on  appeal  does 
not  justify  the  conclusion  that  they  are  applicable  to  an- 
other  case,  for  the  Instructions  in  each  case  must  present 
the  law  as  warranted  by  the  evidence."^    So  also,  decisions 
of  appellate  courts  which  tum  upon  the  comparative  weight 
of  testimony  are  seldom  of  any  value  as  precedents."* 


LMITATIONS  OP  RULE;  DECISION  MANIFESTLY 

ERRONEOUS 

65.  The  principle  of  stare  decisis  does  not  prevent  a  court 
from  ovemiling  a  previous  decision  which  shall 
appear  to  it  to  be  plainly  and  palpably  wrong, 
where  tfais  course  can  be  taken  without  inflicting 

«•MaBon  City  ft  Ft  D.  B.  Co.  t.  Wolf,  148  Fed.  961,  78  O.  O.  A. 
589. 

«•Wankowskl  t.  CrlTlts  Polp  &  Paper  Oo.»  137  Wls.  128,  118  N. 
W.  643. 

••  Hanaon  y.  JobiiBon,  141  Wls.  550,  124  N.  W.  606. 

"  IlUnolB  Gent  R.  Co.  t.  France's  Adm%  180  Ey.  26^  112  S.  W. 
»29. 

"  Reed  y.  Reed,  114  Mass.  372. 
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serious  injury  on  any  person»  or  where  greater 
härm  would  result  from  f ollowing  the  erroneous 
decision  than  from  reversing  it. 

The  rule  of  stare  decisis  is  admitted  to  be  subject  to 
this  limitation,  that  if  a  prior  decision  is  clearly  erroneous, 
whether  from  a  mistaken  conception  of  the  law  or  through 
a  misapplication  of  the  law  to  the  facts,  and  especially  if 
it  is  injurious  or  unjust  in  its  Operation,  while  no  injurious 
results  would  be  likely  to  flow  from  a  reversal  of  it,  it  is 
not  only  an  allowable  departure  from  the  rule  of  stare  de- 
cisis, but  it  is  the  imperative  duty  of  the  court,  to  overrule 
it.*'  "The  doctrine  of  stare  decisis,  like  almost  every  other 
legal  rule,  is  not  without  its  exceptions.  It  does  not  apply 
to  a  case  where  it  can  be  shown  that  the  law  has  been  mis- 
understood  or  misapplied,  or  where  the  former  determina- 
tion  is  evidently  contrary  to  reason.  The  authorities  are 
abundant  to  show  that,  in  such  cases,  it  is  the  duty  of 
courts  to  re-examine  the  question."  **  The  same  idea  was 
forcibly  expressed  by  a  learned  judge  in  Pennsylvania, 
where,  after  laying  down  the  general  principle  of  adherence 
to  judicial  precedents,  he  observed:  "Of  course  I  am  not 
saying  that  we  must  consecrate  the  mere  blunders  of  those 
who  went  before  us,  and  stumble  every  time  we  come  to 
the  place  where  they  have  stumbled.  A  palpable  mistake, 
violating  justice,  reason,  and  law,  must  be  corrected,  no  mat- 
ter by  whom  it  may  have  been  made.  There  are  cases 
in  our  books  which  bear  such  marks  of  haste  and  inatten- 
tion  that  they  demand  reconsideration.     There  are  some 


58McFarland  v.  Pico,  8  Cal.  62G;  Paul  v.  Davis,  100  Ind.  422; 
Remey  v.  Iowa  Cent.  Ry.  CJo.,  116  Iowa,  133,  80  N.  W.  218;  Pratt 
y.  Breckinrldge,  112  Ky.  1,  65  S.  W.  136 ;  State  v.  IIUl,  47  Neb.  456, 
66  N.  W.  541;  Ex  parte  Woodbum  (Xev.)  104  Pac.  245;  Linn  v. 
Minor,  4  Nev.  462;  Brennan  v.  Mayor,  etc.,  of  City  of  New  York, 
47  How.  Prac.  (N.  Y.)  178;  Romaine  v.  Klnshimer,  2  Hllt  (N.  Y.) 
521;  State  ex  rel.  George  v.  Alken,  42  S.  C.  222,  20  S.  B.  221,  26 
li.  R.  A.  345;  Sydnor  v.  Gascoigne,  11  Tex.  449;  Kneeland  ▼.  City 
of  Müwaukee,  15  Wis.  691. 

54  Rumsey  y.  New  York  &  N.  B.  R.  Co.,  133  N.  Y.  79,  30  N.  E. 
654,  15  L.  R.  A.  618,  28  Am.  St.  Rep.  600. 
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which  must  be  disregarded  because  they  cannot  be  recon- 
ciled  with  others.  There  are  old  decisions  of  which  the 
authority  has  become  obsolete,  by  a  total  alteration  in 
[he  drcumstances  of  the  country  and  the  progress  of  opin- 
ion/*»»  So  also  it  has  been  remarked  by  the  court  in 
Georgia  that,  although  courts  of  final  review  are  bound 
^y  the  rule  of  stare  decisis,  yct  where  a  grave  and  palpable 
error,  widcly  afFecting  the  administration  of  justice,  must 
^ther  bc  scrfemnly  sanctioned  or  repudiated,  it  is  not  that 
^k  which  should  be  applied,  but  the  maxim  "fiat  justitia, 
mt  coelum."  »• 

But  the  fault  or  error  in  the  former  decision  must  not  be 

opcn  to  serious  question.     No  court  is  justified  in  over- 

niling  one  of  its  former  decisions,  especially  one  affecting 

private  rights,  merely  because  it  now  entertains  a  doubt  of 

its  correctness.*'    This  course  can  be  taken  only  when  the 

judges  can  say  without  any  doubt  or  hesitation  that  the 

earlier  decision  was  wrong,  or,  as  the  courts  frequently  put 

it,  when  it  is  "palpably"  erroneous.**    And  even  when  its 

incorrectness  is  too  piain  to  escape  detection,  there  is  a 

further  question  to  be  taken  into  account  before  deciding  to 

overrule  it,  namely,  the  consequences  of  such  a  course  with 

rcference  to  public  and  private  rights.    If  the  decision  has 

become  a  rule  of  property,  it  is  frequently  considered  nec- 

essary  to  let  it  stand  unreversed,  no  matter  how  erroneous 

it  may  now  be  deemed,'  as  will  more  fuUy  appear  in  a  later 

^^aptcr."    On  the  other  band,  when  the  correction  of  the 

«yror  will  not  inflict  serious  injury  on  any  person  or  his 

'^ghts,  that  is  a  good  reason  for  setting  right  the  law  by 

overruling  the   previous   decision.*^     So   also,   where  the 

Pc^etiiation  of  the  mistake  will  work  material  harni  to  pub- 

'^a/id  private  rights.    As  pointed  out  by  the  court  in  North 

^Q/fna,  the  rule  of  stare  decisis  is  founded  on  public  pol- 

**ÄfcI>owell  V.  Oyer,  21  Pa.  417,  423. 

Ellison  T.  Georgia  R.  Co.,  87  Ga.  691,  13  S.  E.  809. 
^  «tÄt»  T.  suvers,  82  Iowa,  714,  47  N.  W.  772. 
^V«iiij>  Y.  Hastlngs,  4  G.  Greene  (Iowa)  448;   Law  v.  &nith,  34 
^^\i,  3JV*,  98  Pac.  300. 

*•  See  taifra,  Chapter  V,  "Rules  of  Property." 
••  U^   X  Smith,  34  Utah,  394,  98  Pac.  300. 


202  DOCTBINB  OF  STARB  DBCI8IS  (Ch.  3 

icy.  But  public  policy  is  intimately  concemed  with  thc 
general  welfare;  and  the  rule  does  not  require  a  court  to 
adhere  to  a  decision,  clearly  erroneous,  which  injuriously 
affects  a  general  business  law.*^  So  the  court  in  Missouri, 
speaking  o£  one  of  its  former  decisions,  says :  ''But  Steph- 
ens' Gase  [96  Mo.  637,  10  S.  W.  172]  is  not  law.  It  Stands 
alone,  and  is  at  war  with  first  principles  and  fundamental 
ideas,  and  with  everything  hitherto  written  on  the  sub- 
ject;  so  that  we  are  constrained  to  overrule  it.  To  ap- 
prove  it  would  be  to  recognize  the  anomalous  doctrine  of 
accidental  self-defense."  •*  So  again,  the  court  in  Cali- 
fornia overruled  a  previous  decision  as  to  the  validity  of 
a  "quotient  verdict,"  in  an  opinion  in  which  it  was  said: 
"Counsel  for  respondent,  with  good  reason,  rely  upon 
Turner  v.  Water  Co.,  25  Cal.  397,  to  support  his  conten- 
tion  in  this  regard.  It  is  there  decided  that  a  verdict  ar- 
rived  at  in  the  manner  hereinbefore  set  forth  is  not  a 
Chance  verdict,  and  therefore  cannot  be  attacked  by  the 
affidavits  of  Jurors.  But,  after  mature  consideration,  we 
think  the  principle  there  declared  erroneous,  and  that  the 
establishment  of  a  contrary  rule,  in  this  country  especially, 
where  the  rights  of  property,  reputation,  and  life  are  all 
taken  into  the  jury  room,  and  there  passed  upon  by  Jurors, 
will  result  in  a  purer  and  more  satisfactory  administration 
of  justice."  •• 

But  it  is  better,  when  prior  decisions  must  be  overruled, 
to  hold  that  the  reversal  of  the  rules  which  they  estab- 
lished  shall  not  be  allowed  to  retroact  so  as  to  overtum  acts 
done  and  contracts  made  in  good  faith  and  in  reliance  on 
those  decisions.  Many  of  the  courts  are  disposed  to  main- 
tain  this  doctrine,  and  especially  in  the  case  where  the  ear- 
lier  decision  turned  upon  the  construction  of  a  Statute  or 
established  a  rule  of  property.** 

•iMason  ▼.  A.   E.  Nelson  Ck)tton  Co.,  148  N.  O.  482,  02  S.  B. 
.  625,  18  L.  R.  A.  (N.  S.)  1221,  128  Am.  St  Rep.  636. 
«2  State  y.  Smitli,  114  Mo.  406,  21  S.  W.  827. 
«8  Dixon  y.  Pluns,  98  Cal.  384,  33  Pac.  268,  20  L.  R.  A.  698,  85 
Am.  St.  Rep.  180. 
•«  See  Hardlgree  y.  Mitchum,  51  Ala.  151. 
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KEASONS  POR  AND  AGAINST  OVERRULING 

FORMER  DECISION 

66.  The  f oUowing  are  reasons  whichi  are  properly  influentUl 
in  inducing  a  court  to  ovemile  one  o£  its  f onner 
.  decisions : 

(a)  That  it  was  an Jao]Aited..4ecision,  ^diich  haa  not  been 
foUowed  or  acquiesced  in,  and  ia  now  deemed.er- 
roneous. 

(b)  That  the  decision  was  rendered  by  a^ivided  court, 

concemed  a  matter  of^yrat  iinportance,  and  is 
new  seriously  doubted. 

(c)  That  it  has  been  received  with  j;eneral  dissatisfaction 

and  submitted  to  under  protest  and  severely  crit- 
icised  and  that  its  authority  is  questionable. 

(d)  That  it  is  contrary  to  piain  and  obvious  principles 

of  law,  provided  it  has  not  become  a  rule  of  prop- 
crty  or  been  followed  in  numerous  subsequent 


(^)  That  it  was  an  Innovation  and  is  £ontrary  to  the 
rule  of  law  on  the  same  subject  which  is  of  prac- 
tically  upiversal  acceptance  in  all  other  jurisdic- 
tions. 

({S  That  the  rights  or  interests  of  the  State  or  its  mu- 
nicipalities,  or  of  the  g^eneral  public,  are  injuriously 
^ffested  by  the  decision  in  question,  but  no  private 
rights  depend  upon  its  maintenance,  and  it  is  er- 
roneous. 

(g)  That  the  decision  was  wrong  and  produces  general 
inconvenience  or  injustice,  and  that,  although 
some  private  rights  may  be  injured  by  overruling 
it,  yetlfi.5S  Jiarm  will  result  from  that  course  than 
from  allowing  the  decision  to  stand. 

67.  Bat  the  f  act  that  the  application  of  a  well-settled  rule 
of  law  will  work  hardship  in  the  particular  case 
before  the  court  is  notTeason  for  overruling  the 
prior  decisions  or  departing  from  them. 


204  DOCTRINB  OF  STARE  DECI8IS  (Ch.  3^ 

68.  The  following  are  reasons  which  should  influence  a 
court  against  ovemiling  a  former  decision,  not- 
withstanding  the  fact  that  it  is  now  deemed  er- 
roneous  or  open  to  grave  question: 

(a)  That  it  has  stood  unchallenged  for  a  long  period  of 

years. 

(b)  That  it  has  been  approved  and  foUowed  in  many 

subsequent  decisions  of  the  same  or  other  courts. 

(c)  That  it  has  been  universally  accepted  and  acted  upon 

and  acquiesced  in  by  courts,  the  legal  profession, 
and  the  public  generally. 

(d)  That  it  has  become  a  rule  of  property. 

(e)  That  contracts  have  been  made,  business  transacted» 

and  rights  adjusted  in  reliance  upon  it,  for  such  a 
length  of  time,  or  to  such  an  extent»,  that  more 
härm  would  result  from  ovemiling  it  than  from  al- 
lowing  the  original  error  to  stand  uncorrected. 

Authcrity  and  Discretion  of  Courts 

"The  rule  of  stare  decisis,  though  one  tending  to  con- 
sistency  and  uniformity  of  decision,  is  not  inflexible. 
Whether  it  shall  be  followed  or  departed  from  is  a  question 
entirely  within  the  discretion  of  the  court  which  is  again 
called  upon  to  consider  a  question  once  decided."  •■  "That 
maxim,  although  entitled  to  great  weight,  does  not  furnish 
an  absolute  rule  which  can  never  be  departed  from. 
*  ♦  ♦  To  depart  from  a  decision  is  undoubtedly  an  act 
by  which  a  court  incurs  a  high  degree  of  responsibility ; 
and  it  should  certainly  be  satisfied  that  its  course  is  such 
that  the  future  judgment  of  the  enlightened  profession  of 
the  law  will  approve  its  determination.  But  when  it  is 
satisfied  that  an  erroneous  determination  has  been  made, 
and  that  too  without  a  füll  consideration  of  the  merits  of 
the  question  decided;  when  it  sees  that  to  correct  it  will 
render  void  no  one's  honest  acts,  nor  disappoint  any  just 
expectations ;    when   in   short  it  is  fully  persuaded   that 

•B  Hertz  V.  Woodman,  21S  U.  S.  205,  30  Sup.  Ct.  621,  54  L.  Bd. 
1001. 
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there  is  no  one  reason  why  such  a  decision  should  again 

be  made,  except  that  it  was  once  made  before,  then  I  think 

a  court  would  be  sacrificing  substance  to  shadow  if  it  re- 

/uscd  to  correct  its  error.    Nor  do  I  believe  that  by  so  do- 

ing  a  court   would  disturb  the  public  confidence  in   the 

stability  of  its  judgments.     Courts  are  not  inclined,  any 

niore  than  men  out  of  courls,  to  admit  that  thcy  havc  erred ; 

and  where  the  administration  of  justice  is  public,  and  must 

proceed  upon  reasons  assigned  for  every  judgment,  there 

is  little  danger  from  the  exercise,  under  the  responsibili- 

tics  which   necessarily  attend  its  exercise,  of  the  power 

which  a  court  possesses  to  retrace  its  Steps  when  it  is  sat- 

isfied  that  an  error  has  been  committed."  ••     Ncvertheless 

this  power  is  not  to  be  exercised  except  for  very  weighty 

and  conclusive  reasons,*^  nor  without  due  attention  to  the 

consequences.    The  question  of  correcting  a  former  judicial 

error  and  establishing  the  right  rule  of  law  is  very  seldom, 

ii  ever,  a  purely  academic  one.  I  Almost  invariably  there 

are  practical   considerations  of  justice,   convenience,  and 

I)olicy  to  be  taken  into  account,  over  and  above  the  theoret- 

ical  importance  of  preserving  the  stability  and  certainty  of 

the  law.  |And  above  all,  no  court  is  justified  in  overturning 

a  former  decision  unless  thoroughly  and  entirely  satisfied 

that  it  was  wrong.    On  this  point  there  must  be  no  doubt, 

''We  are  constrained,"  says  the  court  in  North  Carolina. 

^'to  abide  by  the  decisions  of  the  court,  unless  it  be  made 

to  appear  that  there  was  palpable  error  or  mistake.    When 

there  is  room  for  construction,  and  reasons  may  be  adduced 

on  both  sides  of  a  matter  in  controversy,  the  certainty  of 

a  rule  is  of  more  importance,  often,  than  the  reason  of  it.""' 

So  also  speaks  the  Supreme  Court  of  West  Virginia :  "We 

should  not  overrule  our  former  decisions  unless  we  could 

givc  clear  and  cogent  reasoning  for  the  change.    Confess- 

tdly  the  Statute  is  somewhat  obscure ;   and  if  we  were  to 

dcpart  from  our  former  decision,  the  reasoning  to  support 

••Leavltt  v.  BUtcbford,  17  N.  T.  543. 
"  Kapp  V.  Kapp,  31  Nev.  70,  99  Pac.  1077. 

*'  Board  of  Education  of  Bladen  County  v.  Board  of  Com*r8,  111 
->'.  C.  578, 16  S.  E.  «21,  18  U  R.  A.  850. 
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it  would  be  no  more  satisfactory  and  free  from  doubt  than 
the  rcasoning  of  the  former  decision."  •• 

Isolated  Decision 

Where  the  precedent  to  be  impeached  is  a  Single  and 
isolated  decision,  it  may  be  attacked  with  more  confidence, 
and  the  court  will  be  more  disposed  to  overrule  it,  than  in 
the  case  of  a  decision  which  has  often  been  approved  and 
followed  at  home  and  abroad.  If  it  can  be  shown  that 
such  a  case  was  not  supported  by  good  precedents  or  solid 
reasons,  that  it  was  not  very  fully  considered,  that  it  is  of 
recent  date,  that  it  has  not  been  generally  acquiesced  in 
nor  approved  elsewhere,  and,  above  all,  that  it  was  clearly 
and  indubitably  erroneous,  it  will  not  only  be  proper,  but 
it  may  be  the  imperative  duty  of  the  court,  to  overrule  it 
at  once,^*  and  especially,  it  is  said,  where  important  public 
interests  depend  upon  the  right  construction  or  applica- 
tion  of  the  law.^^  On  this  point  we  find  the  following  in- 
structive  remarks  by  the  Supreme  Court  of  Mississippi: 
''When  a  single  case  Stands  unsupported  and  rests  upon  an 
unsound  basis  or  an  erroneous  application  of  principles,  it 
is  better  to  abandon  it  than  to  attempt  to  build  upon  it. 
Perhaps  no  general  rule  can  be  laid  down  on  this  subject. 
The  circumstances  of  each  particular  case,  the  extent  of 
infiuence  upon  cohtracts  and  interests  which  the  decision 
may  have  had,  whether  it  be  only  doubtful  or  clearly 
against  principle,  whether  sustained  by  some  authority  or 
opposed  to  all, — ^these  are  all  matters  to  be  judged  of  when- 
ever  the  court  is  called  on  to  depart  from  a  prior  deter- 
mination.  When  all  this  has  been  done,  if  no  particular 
mischief  is  likely  to  ensue,  we  believe  it  to  be  our  duty  to 
decide  according  to  our  own  convictions  of  the  law."  ^* 

••  State  T.  Baer,  37  W.  Va.  1,  16  S.  B.  368. 

70  Callender's  Ädm'r  t.  Keystone  Mut.  Life  Ina.  Co.,  23  Pa.  471; 
Smith  y.  Smith,  13  La.  441 ;  Lagrange  v.  Barre,  11  Rob.  (La.)  302; 
QrifELn  y.  Hls  Gredltors,  6  Rob.  (La.)  225;  Kimball  v.  GrantsviUe 
City,  19  Utah,  368,  57  Pac.  1,  46  L.  R.  A.  628. 

71  Montgomery  0)imty  Fiscal  Ck>urt  y.  Trlmble^  104  Ey.  629,  47 
S.  W.  773,  42  L.  R.  A-  738. 

72  Garland  y.  Rowan,  2  Smedea  &  M.  681. 
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Divided  Court 

It  has  been  mied  in  Alabama  that,  where  very  important 
interests  depend  upon  the  right  construction  of  a  Statute, 
and  the  last  previous  case  dealing  with  the  question  was 
decided  by  a  divided  court,  these  are  sufiicient  reasons  for 
a  re-examination  of  the  question  and  a  decision  in  accord- 
ancc  with  the  court's  present  conviction  as  to  the  law.^* 

Acquiescence  or  Disapproval 

A  court  will  be  more  easily  persuaded  (as  appears  from 
the  authorities)  to  overrule  a  previous  decision  when  it 
has  not  been  "acquiesced  in."  The  inferior  courts  of  the 
same  System  are  bound  to  follow  the  decision  and  have  no 
Option  to  acquiesce  or  not.  And  the  same  is  true  of  the 
executive  department,  which  must  enforce  the  law  as  laid 
down  by  the  judiciary.  As  for  the  legislature,  if  it  did  not 
acquiesce  in  the  decision,  it  could  simply  change  the  law 
by  a  new  Statute.  Hence  the  want  of  acquiescence  spoken 
of  must  be  on  the  part  of  the  bar  and  of  the  general  pub- 
lic. It  appears,  therefore,  that  if  the  decision  in  question 
has  been  subject  to  animadversion  on  the  part  of  the  legal 
profession,  who  have  generally  united  in  condemning  it  as 
erroneous;  if  it  has  been  disapproved  by  courts  in  other 
jurisdictions ;  if  there  has  been  complaint,  criticism,  re- 
monstrance,  and  a  general  feeling  of  dissatisfaction  with 
it  on  the  part  of  the  public ;  if  Citizens  have  endeavored  to 
circumvent  the  effect  of  the  decision  on  their  private  af- 
fairs  by  so  drawing  their  contracts  and  shaping  their  deal- 
ings  as  to  evade  it;  or  if,  the  decision  relating  to  public 
officers  or  the  conduct  of  public  business,  there  has  been 
a  similar  endeavor  to  avoid  the  conjunction  of  facts  which 
would  bring  a  case  within  the  rule  of  the  decision, — ^it  will 
be  proper  to  bring  these  circumstances  to  the  notice  of  the 
court  when  asking  it  to  overrule  the  previous  decision. 
But  of  course  this  is  not  to  say  that  courts  should  ever  be 
influenced  by  mere  populär  clamor,  or  bend  to  the  storm 
of  political  or  sectional  rage,  nor  even  consent  to  reverse 
their  previous  decisions  under  the  stress  of  criticism  from 

Ti  Hand  y.  Stapleton,  146  Ala.  118,  89  South.  661. 
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any  source  whatsoever,  unless  they  are  satisfied  judicially, 
and  as  a  pure  matter  of  law,  that  the  former  judgment  was 
erroneous. 

In  Illustration  of  the  legitimate  effects  of  purely  legal 
criticism  and  "want  of  acquiescence/'  we  may  quote  from 
two  opinions,  the  first  by  the  Supreme  Court  of  Oregon, 
the  second  by  the  Court  of  Appeals  of  New  York.  In  the 
former,  referring  to  an  earlier  decision,  it  was  said:  "It 
is  unnecessary  to  say  that  the  logic  of  that  decision  was 
not  appreciated  by  the  members  of  the  bar;  but  its  doc- 
trine  was  enforced  until  the  people  of  the  various  counties 
got  tired  of  having  to  pay  the  damages  to  unscrupulous 
claimants,  *  *  *  and  the  legislature  concluded  to 
change  it.  *  *  *  The  evident  object  of  this  amendment 
was  to  escape  from  the  pernicious  consequences  resulting 
from  the  decision  *  *  *  the  soundness  of  which,  in 
the  opinion  of  a  number  of  attorneys,  was  at  least  doubt- 
ful."  ^*  The  New  York  court,  speaking  of  a  construction 
of  a  Statute  made  in  an  earlier  case,  said :  "So  far  as  this 
construction  has  been  followed,  the  Submission  has  been 
under  protest  and  accompanied  by  more  or  less  of  evident 
discontent.  ♦  ♦  *  We  deem  it  proper  to  overrule  Rit- 
ten V.  Griffith  [16  Hun,  454],  and  relieve  the  courts  which 
have  doubted  its  construction  from  the  embarrassment  of 
its  authority."  " 

Decisifon  Contrary  to  Principle 

Cases  sometimes  occur  in  which  a  decision,  or  even  a 
series  of  decisions,  should  be  overruied  merely  on  the 
ground  that  the  rule  announced  therein  is  contrary  to  prin- 
ciple and  to  sound  legal  reason.  For  an  erroneous  decision 
always  works  härm,  since  it  necessarily  fails  to  do  justice, 
and  the  prepetuation  of  injustice  is  contrary  to  the  prime 
duty  of  the  courts.  There  is  therefore  an  evil  to  be  cor- 
rected,  when  a  former  decision  is  shown  beyond  question 
to  have  been  incorrect,  and  if  no  countervailing  injury  will 
result  from  overtuming  it,  the  court  should  not  stay  its 

7«  Grant  Gounty  v.  T^ake  County,  17  Or.  453,  21  Pac.  447. 
»•  In  re  Field,  131  N.  Y.  184,  30  N.  E.  48. 
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hand  merely  from  a  blind  reverence  for  precedent.  Mere 
precedent  alone,  according  to  the  court  in  Ohio,  is  not 
stifEcient  to  establish  a  legal  principle  which  is  not  founded 
on  sound  reason  and  does  not  tend  to  the  purposes  of  jus- 
tice." And  so  one  of  the  federal  courts,  speaking  of  the 
rule  of  Stare  decisis,  observes :  "This  rule  should,  in  the 
raain,  bc  strictly  adhered  to.  An  adherence  to  it  is  neces- 
sary  to  presen^e  the  certainty,  the  stability,  and  the  sym- 
mctry  of  our  jurisprudence.  Nevertheless,  there  are  oc- 
casions  when  a  departure  from  it  is  rendered  necessary  in 
Order  to  vindicate  piain  and  obvious  principles  of  law,  and 
to  remedy  a  continued  injustice.  These  are  the  two 
grounds  of  justification  in  departing  from  a  decision  which 
has  bccome  a  precedent."  ^^  But  if  the  erroneous  decision 
has  become  a  rule  of  property,  if  the  rights  of  parties  in 
respect  to  their  contracts,  their  business  transactions,  and 
their  titles,  are  founded  upon  it,  and  would  be  injuriously 
affected  by  its  reversal,  another  element  enters  into  the 
Problem,  and  it  may  be  the  duty  of  a  court  not  to  disturb 
the  rule  as  settled,  howcver  doubtful  of  its  original  pro- 
pricty." 

Decision  Contrary  to  IVeight  of  Authority 

The  rule  of  stare  decisis  should  not  be  allowed  to  stand 
in  the  way  of  any  wholesome  reform  of  the  law.  There 
may  be  cases  in  which  it  is  better  for  a  court  to  abandon 
its  own  former  decisions,  when  they  do  not  constitiite  a 
nilc  of  property,  and  when  they  can  be  overruled  without 
disturbing  vcstcd  rights,  for  the  purpose  of  bringing  the 
law  of  the  State  into  conformity  with  the  general  law  of 
the  same  subject  as  settled  by  the  course  of  decisions  in 
other  States  and  in  the  federal  courts.  This  is  especially  the 
case  in  regard  to  the  law  of  negotiable  paper  and  of  com- 
mercial  transactions  generally,  where  it  is  better  not  to 

T«LMiTltt  T.  Morrow,  6  Ohio  St.  71,  87  Am.  Dec.  334.    And  see 
ComiiMmwealtli  y.  Walsb,  196  Mass.  368,  82  N.  B.  19,  124  Am.  St. 

TT  The  Madrid  (G.  a)  40  Fed.  677. 

T*  Board  of  Com*rs  of  Jasper  Coontj  t.  AUman,  142  Ind.  573,  42 
N.  a  206,  89  L.  R.  A,  58. 

Black  Jüd.Pi. — 14 
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perpetuate  a  purely  local  rule  or  usage,  which  is  contraiy 
to  die  rule  prevailing  in  practically  all  other  jurisdictions, 
and  which  is  likely  to  produce  confusion  and  conflicting 
rights  where  dealings  with  Citizens  of  other  states  are  in- 
volved.  This  was  the  position  taken  by  the  Supreme  Court 
of  Ohio,  as  early  as  1841,  when  it  refused  to  follow  a  pre- 
vious  decision  of  its  own,  which  had  given  sanction  to  a 
local  understanding  of  the  rights  of  parties  to  accommoda- 
tion  paper  contrary  to  the  general  rule  recognized  eise- 
where.  "In  the  law  of  real  property,"  said  the  court,  "each 
State  has  its  local  ruies  and  its  own  courts  are  competent 
to  establish  and  maintain  them.  But  in  the  law  of  con- 
tracts,  especially  mercantile  contracts,  the  principles  are 
nearly  uniform  throughout  the  civilized  world.  They  are 
established  by  a  wider  experience,  and  are  maintained  in 
a  greater  uniformity,  in  consequence  of  the  great  number 
of  tribunals  through  whom  they  are  expressed.  Our  State 
has  become  and  is  becoming  the  scene  of  large  commercial 
Operations,  and  it  is  of  much  moment  that  the  principles 
on  which  justice  is  administered  should  be  made  to  con- 
form,  as  far  as  possible,  to  the  general  law  merchant.  The 
intrinsic  propriety  of  this  step  is  increased  by  remembering 
that  the  foreigner  will  find  the  general  law  merchant  gov- 
erning the  tribunal  which  sits  by  our  side  [the  federal 
court]  and  will  obtain  there  a  different  rule  of  justice  than 
our  own  Citizen."  ^*  In  this  same  line  of  reasoning,  it  was 
said  by  the  Supreme  Court  of  California  that  the  doctrine 
of  Stare  decisis  should  rather  lead  it  to  conform  to  a  prin- 
ciple  of  mercantile  law,  established  all  over  the  world,  than 
to  follow  a  decision  of  its  own,  made  only  a  few  years  bc- 
fore,  which  was  a  very  decided  and  probably  injudicious 
innovation  upon  that  principle.** 

Rights  and  Interests  of  State  Involved 

It  is  Said  to  be  especially  proper  for  the  courts  to  ,ovcr- 
rule  previous  decisions,  being  clearly  satisfied  of  their  in- 
correctness,  where  the  rights,  the  dignity,  or  the  sovereign- 

f*  WUllams  y.  bo&son,  11  Ohio,  62. 
•0  And  y.  Magrader,  10  Oal.  282. 
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ty  of  thc  State  is  conccmed,  and  no  ruie  of  propcrty  is  in- 
Tolved  in  such  wise  that  private  parties  would  be  injured 
by  their  reversal.  Thus  one  suing  a  board  of  State  officers, 
to  restrain  a  breach  of  contract,  cannot  complain  because 
the  court  decides  that  the  suit  is  in  reality  against  the  State 
and  therefore  not  maintainable,  although  it  ovcrrules  a 
prior  decision  wherein  it  was  held  that  just  such  an  action 
coold  be  sustained.'^  So  also  it  is  said  that  the  rule  of 
Stare  decisis  may  properiy  be  departed  from  in  a  case  in- 
volving  the  question  whether  the  State  has  alienated  its 
right  to  tax  a  private  Corporation.** 

Beneficial  and  Injurious  Consequences  Weighed 

A  foraier  decision  may  properiy  be  overruled,  if  it  is 
dcarly  shown  to  have  been  erroneous,  even  where  it  has 
comc  to  be  regarded  as  a  rule  of  property,  where  the  loss 
or  injury  which  must  accrue  to  individuals  will  be  more 
than  overbalanced  by  the  beneficial  results  to  be  expected 
from  establishing  the  law  on  a  right  basis,  or  where  the 
consequences  to  be  apprehended  from  overruling  it  are  less 
disastrous  than  would  result  from  adhering  to  it ;  as,  where 
the  false  rule  has  resulted  in  mischief  rather  than  benefit 
to  a  large  class  of  the  Community,  or  in  general  and  wide- 
spread  inconvenience,  or  has  interfered  with  the  natural 
course  of  trade  and  commerce  or  tended  to  promote  a  mo- 
nopoly,  or  where  a  revival  or  enlargement  of  industry  and 
business  will  result  from  abolishing  it.*'  In  these  and 
similar  cases,.  neither  the  general  rule  of  adherence  to 
precedents,  nor  a  private  and  local  injury  to  a  compara- 
tively  small  number  of  individuals,  should  be  allowed  to  ob- 
struct  thc  reform  of  the  law  by  the  overruling  of  the  er- 
roneous decision.  This  was  the  argument  of  the  court  in 
Rbode  Island  in  a  case  where,  speaking  of  one  of  its  own 

•mtco<fk  y.  State^  91  Ark.  527, 121  S.  W.  742, 134  Am.  St.  Rep.  88. 

»Adams  y.  Yasoo  ft  'M.  V.  B.  Ck).,  77  Miss.  194,  24  South.  200, 
^  I^  E.  A.  33. 

««McEvoy  y.  City  of  Sault  Ste.  Marie,  186  Mich.  172,  98  N.  W. 
1O06;  City  of  V7ahoo  y.  Nethaway,  73  Neb.  «4,  102  N.  W.  86;  Mc- 
^land  Y.  Pico,  8  Gal.  626;  City  and  Oounty  of  San  Francisco  v. 
Spring  Valley  Waterworks,  48  CaL  493. 
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former  decisions,  it  was  said:  "The  question  is,  shall  we 
adhere  to  it  out  of  regard  to  the  maxim  stare  decisis,  or 
shall  we  adopt  what  we  now  consider  the  sounder  rule? 
Wc  have  come  to  the  conclusion  that,  considering  how  re- 
cently  the  case  was  decided,  very  Httle  härm  will  come  from 
ovcrruling  it,  and  that  by  doing  so  we  shall  not  only  es- 
tablish  the  correct  rule,  but  also,  which  is  no  inconsiderable 
gain,  establish  the  rule  which  is  generally  prevalent  else- 
where."  •* 

Hardship  in  P<irt%cular  Cases 

It  is  no  sufficient  reason  for  disregarding  or  overruling 
a  prior  decision,  which  correctly  laid  down  the  general 
rules  of  law  on  the  subject,  that  its  application  to  the  par- 
ticular  case  before  the  court  will  work  hardship  or  even 
injustice.  In  the  infinite  variety  of  cases  which  come  be- 
fore the  courts,  there  must  sometimes  be  instances  in  which 
the  enforcement  of  a  general  rule  of  law,  sound  and  sal- 
utary  in  the  main,  will  bear  heavily  on  the  suitor  and  cause 
unmerited  suffering.  Yet  if  the  courts,  for  this  reason, 
permit  themselves  to  deviate  from  the  rule  of  strict  ad- 
herence  to  precedent,  they  may  relieve  the  individual,  but 
they  injure  the  body  of  the  law.  This  is  expressed  in  the 
common  saying  that  "hard  cases  make  bad  precedents."  •' 
^'This  case  may  be  a  hard  one,**  said  the  court  in  Cali- 
fornia, "but  it  forms  no  reason  why  the  former  decisions 
should  be  disregarded.  The  frequent  instances  in  which 
courts  have  relaxed  rules  to  avoid  the  consequences  of  cases 
like  this  have  done  more  to  confuse  and  complicate  the  law, 
and  destroy  its  beauty  and  symmetry,  than  all  other  causes 
put  together,  A  rule  once  established  and  firmly  adhered 
to  may  work  apparent  hardship  in  a  few  cases,  but  in  the 
end  will  prove  more  beneficial  than  if  constantly  deviated 
from."  ••  This  is  even  more  strongly  put  by  Lord  Chan- 
cellor  Loughborough,  as  foUows:  "If  there  is  a  general 
hardship  affecting  a  general  class  of  cases,  it  is  a  con- 


•«  AUen  T.  Danielsollt  15  R.  I.  480,  8  Atl.  706. 

••  State  T.  GranyiUe  Alexandrian  Soc.,  U  Ohio,  1,  14. 

•«•  Giblin  T.  Jordan,  6  Gal.  416. 
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sideration  for  the  leg^islatttre,  not  for  a  court  of  justice.  If 
there  is  a  particular  hardship  from  the  particular  circum- 
stances  of  the  case,  nothing  can  be  more  dangerous  or  mis- 
chicvous  than,  upon  those  particular  circumstances«  to  de- 
viate  from  a  general  rule  of  law.  The  consequence  is  that 
law  ceases  to  be  a  System."  '^  And  so  by  Lord  Penzance : 
"The  court  is  not  permitted  to  indulge  its  feelings  at  the 
expcnse  of  unsettling  the  law,  or  to  break  with  the  de- 
cided  cases  to  sympathize  with  the  petitioner'»  misfor- 
tunes."  ••  Nevertheless  the  courts  are  not  entirely  preclud- 
ed  from  considering  hardship  as  a  reason  for  overruling  a 
prcvious  decision,  if  they  have  serious  judicial  doubts  of 
its  correctness.  And  the  fact  that  the  rule  announced  re- 
sults  in  hardship,  not  merely  in  the  one  particular  case,  but 
at  Icast  conceivably  in  all  or  a  majority  of  the  cases  which 
may  come  within  its  Operation,  may  be  regarded  as  strong 
cvidence  that  the  original  decision  was  not  correct  in  law, 
for  the  law  does  not  intend  injury  nor  tolerate  injustice. 
Hence  it  is  said  that  if  a  former  decision  of  the  same  court 
is  considered  to  be  radically  unsound,  and  is  seen  to  es- 
tablish  a  hardship  not  within  the  contemplation  of  the  law, 
while  no  injurious  results  will  follow  from  overruling  it, 
the  principle  of  Stare  decisis  does  not  apply.** 

Reasons  for  Refusing  to  Overrüle 

The  fact  that  a  decision  has  been  long  accepted  as  set- 
tling  the  law,  and  has  f requently  been  followed  and  applied, 
is  a  sufiicient  reason  for  declining  to  overrüle  it,  notwith- 
standing  the  fact  that  the  court  would  have  reached  a  dif- 
fcrent  conclusion  if  the  case  were  freshly  before  it,  and 
although  it  may  consider  the  necessity  of  adhering  to  that 
decision  as  a  juridical  misfortune.**  A  few  quotations 
from  opinions  will  show  how  the  courts  regard  this  prob- 
Icm.    "We  yield  to  the  decision  in  that  case  with  reluc- 

•T  BrydgM  y.  Ducbem  of  CHuiDdos.  2  Ves.  Jr.  426. 

•>  Brown  y.  Brown,  U  R.  1  Prob,  ft  Diy.  46,  quoted  In  Shntt  y. 
Sbntt,  71  3id.  Id3,  17  Atl.  1024,  17  Am.  St.  Rep.  519. 

>•  KeUej  y.  Rhoad«,  7  Wyo.  237,  51  Pac.  593,  39  U  R.  A.  594,  75 
Im.  8t  R«p.  904. 

••  Stsieu  T.  Clt7  of  Atcbiion,  16  Kaa.  368. 
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tance,  because  we  are  strongly  impressed  with  the  belief 
that  it  was  not  well  decided,"  ''  "It  must  be  confessed 
that  a  rather  illiberal  view  of  the  Statutes  has  obtained, 
which,  however,  must  now  be  adhered  to."  •*  "I  may  la- 
ment  the  unsatisfactory  State  of  our  law,  *  *  *  but  I 
am  here  only  to  declare  the  law,"  •*  "This  rule,  being  now 
established,  must  be  adhered  to,  although  it  is  not  founded 
upon  truly  rational  grounds  and  principles,  nor  upon  the 
intent  [of  a  testator]  but  upon  legal  niceties  and  subtilty. 
We  m«st  not  depart  from  it  now,  nothwithstanding  one 
would  wish  that  no  such  rule  had  ever  been  established, 
and  lament  that  such  nice  subtilties  should  ever  have 
been  admitted  as  the  ground  of  it,"  •* 

While  mere  lapse  of  time  alone  will  not  sufHce  to  clothe 
an  erroneous  decision  with  such  sanctity  that  it  cannot  be 
overruled,  yet  the  fact  that  it  has  stood  unchallenged  or 
uncriticised,  as  the  law  of  the  statc,  for  a  long  period  of 
years,  will  constitute  a  very  powerful  argument  against  the 
propriety  of  disturbing  it."  This  is  especially  true  if  the 
original  decision  has  been  approved  and  followed  in  sub- 
sequent  cases,**  as,  where  the  same  court  has  "persistently 
declared"  its  approval  of  the  rule  of  law  announced  in  the 
decision.*^  Thus,  in  a  case  in  Michigan,  on  a  question  aris- 
ing  in  the  law  of  master  and  servant,  Judge  Cooley  said: 
"The  case  is  directly  within  Quarman  v.  Bumett,  6  Mees. 
&  W.  499,  which,  whether  correctly  decided  or  not,  has 
been  too  often  and  too  generally  recognized  and  follow- 

>i  Boos  T.  Morgan,  130  Ind.  305.  30  N.  E.  141,  30  Am.  St.  Rep- 
237. 

«»  Croan  T.  Phelps'  Atai'r,  M  Ky.  213,  21  8.  W.  874,  23  L.  B.  A. 
753. 

•1  Lynch  v.  Knlgtat,  9  H.  L.  Caa.  D92,  per  Lord  BroüKham. 

••  Boe  T.  GrUBta,  4  Burr.  1960,  per  Lord  Manefleld. 

•  tDavideon  v.  Biggs,  61  Iowa,  309,  16  N.  W.  ISS  (Ofteen  y«an>; 
Wella  T.  AdamB,  88  Mo.  App.  215  (twenty  y«ani):  Hollywood  Lmn- 
ber  Co.  ».  Love,  155  Cal.  270,  100  Pac.  698  (tweoty-flye  ywam); 
Oee  T.  Prltcbard,  2  SwansL  400  (forty  yean). 

0«  In  re  Gray's  EaUte,  147  Pa.  61,  23  AU.  20B. 

«1  Hawktnaon  t.  Oatway,  143  Wla.  136,  126  N.  W.  685,  139  Am. 
St.  fiep.  1091. 
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ed  to  be  questioned  now/'  *'  So,  Lord  Mansfield  once 
remarked,  conceming  a  certain  decision  in  Chancery:  ''It  is 
a  shocking  decision,  but  it  has  been  foUowed  by  a  hundred 
otbtrs."  •• 

In  much  the  same  way  a  decision  gains  force,  and  is  less 
and  less  likely  to  be  overruled,  if  it  is  generally  accepted 
and  acqttiesced  in  for  a  long  period  of  time,  without  any 
technical  professional  criticism  or  any  fresh  inquiry  into 
the  basis  on  which  it  rests.    This  is  illustrated  by  a  decision 
of  the  court  in  New  Jersey,  when  called  upon  to  reconsider 
the  rule  that  the  bürden  of  proving  insanity  as  a  defense 
in  a  criminal  case  rests  upon  the  accused.     It  was  said: 
''After  such  an  inveterate  and  universal  acceptance  of  a 
rule  of  practical  importance  and  frequent  application,  it 
must  be  considered  that  the  time  has  passed  for  testing  its 
correctness  by  the  criterion  of  speculation.    If  such  a  rule 
of  evidence,  after  so  conspicuous  and  protracted  an  exist- 
ence,  is  to  be  pushed  aside,  or  even  is  to  be  considered  liable 
to  challenge  on  theoretic  grounds,  it  is  difiicult  to  divine 
npon  what  stable  basis  the  administration  of  the  law  is  to 
be  conducted.    Very  many  of  the  legal  regulations  which 
belong  to  the  trial  of  causes,  both  criminal  and  civil,  are  the 
creatures  of  custom  and  usage,  and  if  such  regulations,  aft- 
er having  been  unquestioned  and  enforced  for  half  a  Cen- 
tury, arc  to  be  deemed,  with  respect  to  their  legality,  sub- 
ject  to  assault,  the  utmost  uncertainty  and  conf usion  would 
be  introduced.'*  *••    So  also,  Lord  Eldon  is  reported  to  have 
sjid:  "If  I  find  doctrines  settled  for  forty  years  together,  I 
will  not  unsettle  them.    I  have  the  opinion  of  Lord  Hard- 
wicke  and  Lord  Apsley,  pronounced  in  cases  of  this  nature, 
which  I  am  unable  to  distinguish  from  the  present.    These 
opinions  have  been  acquiesced  in  without  application  to  a 
%her  court.    If  I  am  to  be  called  to  lend  my  assistance  to 
onscttlc  them,  on  any  doubts  which  I  might  entertain,  I 

**JoBliii  T.  Grand  Rapids  Ice  Co.,  60  Mich.  516^  15  N.  W.  887, 
*^  Am,  Rep.  64. 
**  Morgan  y.  Surman,  1  Tannt  289. 
^**  Grawes  y.  State,  46  N.  J.  Law,  208. 


216  DOCTBINB  OF  BTARE  DECISIS  (Ol.  3 

will  iend  it  only  when  thc  parties  bring  them  into  question 
before  the  House  of  Lords."  '*' 

If  a  judicial  decision  announces  a  rule  of  law  which  is 
contrary  to  the  general  undersfanding  of  the  legal  profes- 
sion  or  the  public,  or  is  productive  of  hardship  or  injustice, 
it  is  always  in  the  power  of  the  legislature  to  counteract  its 
effect,  and  to  establish  the  law  on  a  sound  and  satisfactory 
basis,  by  the  enactment  of  a  new  Statute.  If  the  legislature 
refrains  front  doing  this,  and  particularly  if  a  number  of 
years  pass  without  any  effort  being  made  to  change  the 
law  in  this  manner,  the  courts  always  regard  this  as  a 
strong  reason  why  they  should  refuse  to  disturb  the  original 
decision,  whatever  doubts  of  its  correctness  they  may  now 
entertain.  Thus  it  is  said  in  Iowa  that  a  decision  of  the 
supreme  court  construing  a  Statute,  which  construction  has 
met  the  approval  of  each  successive  legislature  for  over 
twenty  years,  should  not  be  departed  from.""  So  again, 
by  Judge  Cooley:  "The  defense  insist  that  this  decision 
was  erroneous,  and  we  are  urged  to  review  it.  If  serious 
mischief  could  arise  from  it,  we  might  be  inclined  to  do 
so.  *  *  *  The  rule  as  laid  down  •  *  *  hag  been 
recognized  and  acted  upon  for  more  than  twenty  years  and 
if  known  evils  had  sprung  from  it,  we  must  suppose  the 
legislature  would  have  taken  notice  of  them  and  applied 
the  remedy."  *'*  So,  in  a  case  in  Missouri,  it  was  said  by  a 
learned  judge,  with  reference  to  a  former  decision  of  the 
same  court:  "When  we  confess  that  it  once  was  the  law 
and  fully  sustained  by  authority,  *  *  *  it  does  seem 
the  rule  oughl  to  be  changed  by  the  legislature,  and  when 
we  considcr  that,  as  a  matter  of  recent  history,  the  legis- 
lature has  refused  to  make  the  change,  it  furnishes  an  addi- 
tional  reason  why  we  ought  not."  "" 

Finally,  if  the  original  decision,  whether  right  or  wrong, 
has  become  a  rule  of  property,  or  has  entered  into  the  con- 

101  Gm  t.  Prltchard,  2  Swanat.  450. 
"*  Robe7  T.  State  In*.  Co.,  146  Iowa,  23,  124  N.  W.  775, 
!•»  Feople  T.  Wilson,  55  Mich.  506,  21  N.  W.  905. 
■  0*  Schlereth  v.  Missouri  Pac.  Ky.  Co.,  116  Mo.  87.  21  8.  W.  1110, 
dlncentlnK  oplnlon  of  Gantt,  J. 
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l^cts  and  dealings  of  partics ;    if  business  has  bccn  ad- 
Jüstcd  with  refercnce  to  the  nile  which  it  announced ;    if 
titics  have  been  crcated,  incumbercd,  and   transferred  in 
rcliancc  on  it  as  a  correct  exposition  of  the  law ;  if  securi- 
ties  have  been  negotiated  on  the  faith  of  it  and  have  passed 
into  the  hands  of  bona  fide  holders ;  and  if  this  has  contin- 
ucd  for  a  considerable  length  of  time, — then  it  becomes 
almost  the  imperative  duty  of  the  court  to  adhere  to  the 
former  decision  and  resist  all  attempts  to  unsettle  it.**' 
To  ovemile  such  a  decision  would  invalidate  all  titles  and 
transactions  founded  on  it,  and  this  is  an  evil  not  to  be 
contcmplated  without  dismay.    It  is  far  better  to  perpetuate 
a  judicial  error  tlian  to  inflict  such  härm  on  individuals. 
"The  maxim  stare  decisis  has  greater  or  Icss  force  accord- 
ing  to  the  nature  of  the  question  decided.    There  are  many 
questions  upon  which  there  is  no  objection  to  a  change  of 
decision  other  than  grows  out  of  those  general  consider- 
ations  which  favor  certainty  and  stability  in  the  law.    These 
are  questions  where   the  decisions  did   not   constitute   a 
business  rule,  and  where  a  change  would   invalidate  no 
business  transactions  conducted  upon  the  faith  of  the  first 
adjudication.    As  an  illustration,  take  a  case  involving  per- 
sonal liberty.    A  party  restrained  of  his  liberty  claims  to 
be  discharged   under  some  constitutional   provision;    the 
court  erroneously  decides  against  him ;   the  same  question 
arises  again.    To  change  such  a  decision  would  destroy  no 
rights  acquired  in  the  past;   it  would  only  give  better  pro- 
tection to  rights  in  the  future.    The  maxim  in  such  a  case 
would  be  entitled  to  very  little  weight,  and  mere  regard 
ior  stability  ought  not  to  be  allowed  to  prevent  a  more 
perfect  administration  of  justice.     But  where  a  decision 
TeUtes  to  the  validity  of  certain  modes  of  doing  business, 
^Uch  business  enters  largely  into'the  business  transactions 
o{  the  people  of  a  state,  and  a  change  of  decision  must 

1*1  McDonald  T.  Millaudon,  5  La.  403;  Roof  ▼.  Charlotte,  0.  & 
^  R.  Co.,  4  Rieh.  (8.  G.)  61;  Haskett  v.  Maxey,  134  Ind.  18%  33  N. 
8-  358, 19  u  R.  A.  3T9 ;  Chase  v.  City  of  Superior,  134  Wis.  225, 
114  N.  W.  437 ;  Sydnor  ▼.  Gaacoigne,  11  Tex.  449,  455;  MUes  v. 
National  Bank  of  Kentucky,  140  Ky.  376, 131  S.  W.  26. 
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nccessarily  invalidate  everything  donc  in  the  mode  prc- 
scribed  by  the  first,  then,  when  a  decision  has  once  been 
made  and  acted  on  for  any  considerable  length  of  time, 
the  maxim  becomes  imperative,  and  no  court  is  at  liberty 
to  change."  ^•^  For  the  same  reasons  it  was  said  in  an 
English  casc:  "This  was  settled  by  Longbottom  v.  Berry, 
L.  R.  5  Q.  B.  123,  which  was  decided  ncarly  fifteen  years 
ago,  and  no  doubt  ever  since  then  every  deed  by  which  naa- 
chinery  like  this  has  been  mortgaged  in  the  north  of  Eng- 
land has  been  made  on  the  faith  of  that  decision.  We  are 
asked  now  to  say  that  that  case  was  decided  on  admitted 
facts,  and  that  those  facts  were  wrongly  admitted,  and  that 
we  should  interpret  such  deeds  differently  from  the  way 
in  which  the  court  of  Queen's  Bench  interpreted  the  deed. 
For  my  own  part,  I  should  decline  now  to  alter  the  inter- 
pretation,  if  I  thought  the  decision  in  Longbottom  v,  Berry 


was  wrong. 


"  107 


EXTREMES  TO  BE  AVOIDED 

69.  In  applying  the  maxim  stare  decisis,  the  courts  should 
be  influenced  neither  by  excessive  conservatisxn 
nor  by  extreme  radicalism»  but  by  moderation, 
right  reason,  and  good  sense»  having  regard»  on  the 
one  band,  to  the  importance  of  keeping  the  law  cer- 
tain  and  stable,  and,  on  the  other  hand,  to  its  neces- 
sary  development  as  a  living  and  growing  science« 

The  progress  of  the  law  and  the  just  and  accurate  ad- 
ministration  of  its  commands  are  not  promoted  either  by 
a  blind  and  unreasoning  adherence  to  precedent  nor  by  a 
lax  disregard  of  the  settled  principles.  Between  these  two 
extremes,  equally  undesirable,  the  courts  must  find  the 
path  of  safety  and  justice.  "The  doctrine  of  stare  decisis 
must  retain  some  respect  in  the  courts  of  this  country,  or 

loe  Kneeland  ▼.  City  of  MUwaukee,  15  Wls.  691. 
107  Shef&tid  ft  S.  W.  Permanent  Building  Soc.  ▼.  Harrison,   61 
Law  Times  (N.  8.)  649,  per  Brett,  M.  R. 
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tfae  innovating  spirit  of  the  age  will  render  very  insecure 
thc  rights  of  persona  and  property."  *••    On  the  othcr  band, 
this  maxim  is  founded  on  reason,  and  it  should  not  be  so 
applied  as  to  banisb  reason  from  tbe  law/**    "Mere  prec- 
edent  alone  is  not  sufficient  to  settle  and  establisb  forever 
a  legal  principle.    Infallibility  is  to  be  conceded  to  no  hu- 
man tribunal.     Precedents  are  to  be  regarded  as  the  great 
storehouse  of  experience,  not  always  to  be  foUowed»  but  to 
be  looked  to  as  beacon  lights  in  the  prog^ess  of  judicial 
investigation."  *^*    "Always  to  defer  to  precedent  would  be 
practically  to  assert  the  infallibility  of  the  judge  who  ren- 
dered  the  first  decision.    And  that  judges  have  not  in  fact 
always  awaited  the  action  of  the  legislature  is  sufficient- 
ly  established  by  the  numerous  volumes  of  reversed  cases 
in  the  libraries,  and  the  list  of  doubted  or  overruled  cases 
in  the  digests."  *^^    The  philosophy  of  moderation  in  this 
respect  is  very  well  explained  by  the  Supreme  Court  of 
Pennsylvania,  in  an  opinion  from  which  we  quote  as  fol- 
lows :  "That  doctrine,  though  incapable  of  being  expressed 
by  any  sharp  and  rigid  definition,  and  therefore  incapable 
of  becoming  an  institution  of  positive  law,  is  among  the 
raost  important  principles  of  good  government.     But  like 
all  such  principIeSy  in  its  ideal  it  presents  its  medial  and  its 
extreme  aspects,  and  is  approximately  defined  by  the  nega- 
tion  of  its  extremes.    The  conservatism  which  would  make 
the  instance  of  today  the  rule  of  tomorrow,  and  thus  cast 
Society  in  the  rigid  molds  of  positive  law,  in  order  to  get 
rid  of  the    embarrassing   but    wholesome    diversities    of 
thought  and  practice  to  belong  to  free,  rational,  and  imper- 
^^ct  beings,  and  the  radicalism  that,  in  ignorance  of  the 
laws  of  human  progress  and  disregard  of  the  rights  of  oth- 
^rs,  would  lightly  esteem  all  ofiicial  precedents  and  general 
<^ustoms  that  are  not  measured  by  its  own  idiosyncrasies, 
each  of  these  extremes  always  tcnds  to  be  converted  into 
*c  other,  and  both  stand  rebuked  in  every  volume  of  our 

^•»  CalWns  V.  Long,  22  Barb.  (N.  Y.)  106. 
^••Clty  of  Olncinnati  V.  Taft.  63  Ohio  St.  141,  58  N.  ID.  63. 
^^^I^eaTitt  y.  Morrow,  6  Ohio  St  71,  67  Am.  Dee.  334. 
^^^Hmn,  L^^  Jndgment  (Townaend's  Ed.)  p.  201. 
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jurisprudence.  And  the  medial  aspect  of  the  doctrine 
Stands  everywhere  revealed  as  the  only  practical  one.  Not 
as  an  arbitrary  rule  of  positive  law,  attributing  to  the  mere 
meraory  of  cases  higher  honor  and  greater  value  than  be- 
long  to  the  science  and  natural  instinct  and  common  feel- 
ing  of  right ;  not  as  withholding  allowance  for  official  falli- 
bility  and  for  the  changing  views,  pursuits,  and  customs  that 
are  caused  by,  and  that  indicate,  an  advancing  civiliza- 
tion;  not  as  indurating,  and  thus  deadening,  the  forms  that 
give  expression  to  the  living  spirit;  not  as  enforcing  the 
'traditions  of  the  eiders'  when  they  'make  void  the  law' 
in  its  true  sense ;  nor  as  fixing  all  opinions  that  have  ever 
been  pronounced  by  official  functionaries ;  but  as  yielding 
to  them  the  respect  which  their  official  character  demands, 
and  which  all  good  education  enjoins,"  ''• 


CONFLICTING  DECISIONS 

70.  As  between  two  conflicting  decisions  of  the  same  court 
on  the  same  point,  Üie  general  (but  not  invariable) 
nile  is  to  foÜow  the  later  and  reject  the  earlier. 

When  two  or  more  decisions  upon  the  same  point  or 
question  of  law  have  been  rendered  by  the  same  court  in 
which  the  question  again  arises,  or  by  a  court  whose  deci- 
sions are  binding  upon  the  court  which  is  called  upon  to 
solve  the  question,  and  such  earlier  decisions  are  found  to 
be  contradictory  or  conflicting  with  each  other,  the  general 
rule  is  to  foUow  the  latest  dectston  and  disregard  the  others. 
This  is  because  the  later  case  must  be  supposed  to  have 
overruled  the  earlier  and  to  stand  as  the  final  expression 
of  the  court's  opinion."*  But  this  rule  is  not  invariable. 
There  may  be  cases  in  which  the  earlier  decision  should 
be  preferred.  If  that  case.  in  comparison  with  the  later 
case,  is  Seen  to  be  more  consonant  to  legal  principle  and 
right  reason,  or  more  correctly  decided  on  the  facts  in- 
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volvcd,  or  to  havc  bccn  morc  thoroughly  argued  at  the  bar 
afld  considered  by  the  court,  or,  generally,  to  bc  the  streng- 
er and  more  satisfactory  authority,  the  court  may  fcel  im- 
pclled  to  adopt  and  follow  it,  at  the  expense  of  overturning 
the  later  dccision.*^*    Thus,  when  the  preccdent  on  which 
reliance  is  placed  is  an  isolated  decision  of  the  same  court, 
made  only  a  few  years  before,  and  which  did  not  follow 
the  previous  course  of  decisions,  but  on  the  contrary  de- 
partcd  from  them  and  overruled  them,  and  the  court  is 
now  satisfied  that  the  earlier  decisions  were  right  in  law, 
and  the  later  case  wrong,  it  is  not  only  permissible,  but  it 
is  the  duty  of  the  court,  to  overrule  that  later  case  and  re- 
store  the  law  to  its  former  correct  basis.*** 

^^4  Bloom  T.  Richards,  2  OUo  St.  387,  406. 

^iiCallender'B  Adm'r  t.   Keystone   Mut   Life  Ins.    Co.,  28   Pa. 
474;  Groesbeck  v.  Golden  (T«i.)  7  S.  W.  382. 
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CHAPTER  IV 

CONSTlTtJTIONAL  AND  8TATDTOHT  OONSTEUCTION. 

71.  General  Prindpla. 

72.  Construction  and  Interpretation  ot  Constltatlona. 
78.    DeclBtons  on  CkmstltatlonalltT  ot  Statutes. 

74.     Construction  and  Interpretation  ol  Btatntes. 
n.    Be-enacted  Statutes. 

GENERAL  PRINCIPLE 

71.  The  considerations  which  induce  the  courts  to  adhere 
steadily  to  precedents,  and  not  to  change  their 
former  decisions  except  for  the  very  strongest  rea- 
BonB,  are  not  restricted  to  matters  relating  to  the 
common  law,  but  are  equally  applicable  to  queä- 
tions  arising  upon  the  construction  and  Interpre- 
tation of  the  written  laws.* 


CONSTRUCTION  AND  INTERPRETATION  OF 
CONSTITÜTIONS 

72.  The  principle  of  stare  decisis  applies  witb  special  force 
to  the  construction  of  constituttons,  and  an  Inter- 
pretation once  deliberately  put  upon  the  provisions 
of  8uch  an  Instrument  sbould  not  be  departed  from 
without  grave  reasons. 

The  stability  of  many  of  the  most  important  institutions 
of  Society  depends  upon  the  permanence,  as  well  as  the  cer- 

I  For  me  doctrlne  of  precedents,  as  applicable  to  tbe  decisions 
of  tHe  courts  of  another  State  conatrulng  Ita  Constitution  and  Stat- 
utes, see  Infra,  p.  SSe.  Dedalons  of  ünlted  States  Supreme  Oonrt 
on  tlie  constitatlonal  ralldlty  and  Interpretation  of  etate  Statutes, 
aee  Infra,  p.  S18. .  Decialons  of  federal  courta  on  tlie  oonstrucUon 
and  appllcatloa  of  the  federal  Constitution  and  laws,  aee  Infra, 
p.  336.  Federal  courta  followlng  dedslona  of  State  courta  on  tbe 
oonstructton  of  tlie  conitltutlon  and  lawa  of  tbe  State,  see  Infra. 
p.  K38. 
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tainty,  of  the  construction  placed  by  the  judiciary  upon  the 
fundamental  law.     Hence,  when  the  meaning  of  the  con- 
stitation  upon  a  doubtful  question  has  been  once  carefully 
considered  and  judicially  decided,  every  reason  is  in  favor 
of  a  steady  adherence  to  the  authoritative  interpretation. 
Fonner  decisions  should  not  be  departed  from  merely  be- 
cause  the  court^  as  at  present  constituted,  entertains  a  dif- 
ferent  opinion  as  to  the  meaning  or  application  of  a  given 
Provision  of  the  Constitution  from  that  announced  by  its 
predecessors.     Here,  especially,  the  rule  should  bc  "starc 
decisis  et  non  quieta  movere."  *    Still  less  should  the  courts 
be  willing  to  overrule  the  solemn  adjudications  of  a  former 
day  in  compliance  with  changed  political  opinions  or  a 
sflpposed  ncw  spirit  of  the  times  or  new  theories  of  govem- 
ment.    The  present  writer,  in  another  work,  has  pointed 
out  the  impropriety  of  evading  or  annulling  the  piain  pro- 
visions  of  a  Constitution  by  the  process  of  judicial  construc- 
tion, and  the  same  remarks  are  equally  applicable  to  the 
proccss  of  overruling  or  "distinguishing"  away  the  force  of 
earlier  decisions  which  settled  the  interpretation  of  the 
Constitution  in  piain  terms  and  on  a  stable  basis.    It  was 
there  said:  "Where  the  purpose  and  intent  of  the  f ramers 
of  the  Constitution  are  clearly  expressed,  they  should  be 
followed  by  the  courts,  without  regard  to  any  changes  in 
public  opinion  on  questions  of  policy  or  of  the  inconven- 
ience  resulting  from  following  the  Constitution.    A  Consti- 
tution may  become  antiquated.     Its  somewhat  primitive 
provisions  may  be  regarded  as  no  longer  adequate  to  the 
efficicnt  administration  of  govemment.    New  political  the- 
ories may  have  come  into  existence  and  may  have  been 
generally  accepted.    The  increasing  complexity  of  modern 

>Maddox  t.  Grabam,  2  Mete.  (Ky.)  56;    Seale  y.  Mitchell»  5  Cal. 
401;  McCnlly  T.  Stote,  102  Tenn.  509,  63  S.  W.  184,  46  L.  R.  A. 
S67;   In  re  City  of  Seattle  (Waah.)  118  Pac.  762.     But  compare 
Buk!  T.  Hinten,  77  Ya.  1,  where  it  ia  said  tliat  if  a  dedsion  is 
wTong,  it  iB  only  when  it  bas  been  bo  long  tbe  nile  of  action  tbat 
dme  and  its  continned  application  as  tbe  rule  of  rigbt  between  par- 
te demand  tbe  sanction  of  its  error  tbat  tbe  doctrine  of  stare 
dedsto  appUee,  and  it  is  not  applicable  to  qnestions  of  tbe  con- 
Btroctlon  of  tbe  organic  law. 
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Hit,  OD  its  industrial,  commercJal,  and  social  sides,  may  ap- 
pear  to  require  a  new  order  of  fundamental  rules  and 
principles.  The  distribution  of  powers  and  functions,  as 
between  the  several  departments  of  the  government,  or  as 
between  the  constituent  members  of  the  State  or  nation, 
may  seem  to  be  no  longer  adapted  to  the  successful  realiza- 
tion  either  of  the  ideals  of  the  people  themselves  or  the 
policies  or  plans  of  their  executive  magistrates  or  their  leg- 
islative assemblies.  From  any  or  all  of  these  saiises  real 
hardships  may  result,  to  say  nothing  of  hindrances  and  ob- 
structions,  if  the  courts  persist  in  interpreting  the  Constitu- 
tion according  to  its  piain  and  literal  tmport.  But  that  is 
their  imperative  duty.  A  Constitution  is  not  pliable.  The 
people  that  made  it  may  always  revise  and  amend  it.  But 
courts  would  be  flagrantly  unfaithfui  to  their  high  trust  if 
they  allowed  their  views  of  the  meaning  of  the  Constitution 
to  fluctuate  with  changes  in  populär  sentiment,  or  bend 
to  the  wishes  of  either  the  executive  or  the  legislative 
branch  of  the  government."  *  For  similar,  and  perhaps 
even  stronger,  reasons,  a  construction  formerly  placed  upon 
a  Provision  of  the  Constitution  will  not  be  set  asidc  in  def- 
erence  to  the  supposed  views  of  the  framers  of  the  Constitu- 
tion, expressed  in  the  debates  of  the  Convention,  when  the 
Interpretation  given  by  the  decision  in  question  is  consider- 
ed  by  the  court  to  be  in  piain  accordancc  with  tlie  evident 
meaning  of  the  words  finally  adopted,* 

It  is  Said  that  the  principle  of  stare  decisis,  as  applied 
to  the  construction  and  Interpretation  of  the  Constitution, 
is  specially  imperative  when  the  former  decisions  were  ren- 
dered  at  an  early  day  and  have  long  been  considered  as 
settling  the  law,  and  have  been  acquiesced  in  and  acted 
upon  by  the  other  departments  of  the  government,  as  well 
as  the  courts,*  or  where  the  question  involves  the  validity 
of  contracts,  the  protection  of  vested  interests,  the  rights 
of  innocent  parties,  or  the  pcrmanence  of  a  rule  of  prop- 

■  Black,  Interp.  Iawi  (2d  Ed.)  p.  36. 

*  Ex  parte  Smltb,  1S2  Cal.  S66.  B3  Psc.  191. 

•  BUte  «z  rel.  Tu  AUtlne  t.  Frear.  142  Wii.  330.  125  N.  W. 
Ml;   State  v.  Sauden,  42  Kau.  228,  21  Pac.  1073. 
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crty.*  But  the  precedent,  to  be  followed,  must  be  entirely 
aathoritative.  Hence  a  practical  constniction  placed  upon 
any  provision  of  the  Constitution  by  thc  judges  of  the  in- 
ferior or  intermediate  courts  is  not  Controlling  on  the  court 
of  last  resort/  And,  as  we  have  pointed  out  in  another 
place,  a  legislative  construction  of  the  Constitution,  or  a 
practical  construction  placed  upon  it  by  the  executive  or 
administrative  officers  of  the  government,  while  it  is  en- 
titled  to  great  weight  and  consideration  in  doubtful  cases, 
cannot  control  the  judgment  of  the  courts  and  is  not  a 
direct  precedent.^ 

It  must  be  added  that  there  are  cases  tending  to  restrict 
the  application  of  this  principle,  in  matters  of  constitutional 
interpretation,  to  qu^stions  involving  rules  of  property  or 
thc  property  rights  of  private  individuals.  Thus  it  is  de- 
clared  by  the  Supreme  Court  of  Texas  that  the  rule  of 
Stare  decisis  applies  when  a  decision  has  been  recognized 
as  a  law  of  property,  and  conflicting  demands  have  been 
adjusted,  and  contracts  made  with  reference  to  it  and  on 
the  faith  of  it,  but  not  to  questions  involving  the  construc- 
tion and  interpretation  of  the  organic  law,  the  structure 
of  the  government,  and  the  limitations  upon  the  legislative 
and  executive  power  as  safeguards  against  tyranny  and 
oppression.*  So  also»  in  another  State,  it  is  said  that  the 
doctrine  of  stare  decisis  has  less  force  where  the  constitu- 
tional rights  of  a  Citizen  to  his  personal  liberty  are  involved 
than  where  property  rights  and  the  regularity  of  proccdure 
arc  concemed.*®  And  the  Supreme  Court  of  North  Caro- 
lino,  hsis  remarked  that  this  doctrine,  as  applied  to  a  given 
Provision  of  thc  Constitution,  where  it  does  not  involve  the 
rights  of  the  Citizen,  should  not  be  allowed  to  obstruct  the 
carrying  out  of  other  provisions  of  the  Constitution  intend- 

•Maadox  T.  Grabam,  2  Mete.  (Ky.)  66;   Angus  y.  Plum,  121  Cal. 
«».  M  Pac,  Ö7. 
1  BodweU  T.  Rowland,  137  N.  G.  617,  50  S.  B.  319. 
» Snpta,  p.  72. 

»^ttUa  Y.  Owen,  43  Tex.  41. 
^«ISi  parte  HoUman,  79  S.  C.  9,  60  S.  E.  19,  21  L.  R.  Jl.  (N.  S.) 

Black  JcD.  Fr. — ^15 
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ed  to  promote  the  progress,  prosperity,  and  welfare  of  the 
people  generally.^^  To  the  same  general  effect  is  a  decUra- 
tion  of  the  Supreme  Court  of  the  United  States  that,  as  it 
is  clothcd  with  the  power  and  intrusted  with  the  duty  of 
maintaining  the  fundamental  law  of  the  Constitution,  it  is 
not  required,  under  the  rule  of  stare  decisis,  to  extend  the 
scope  of  any  decision  upon  a  constitutional  question,  if  it 
is  convinced  that  error  in  principle  might  supervene." 


DECISIONS  ON  CONSTITUTIONALITY  OF 

STATUTES 

73.  A  judicial  decision  in  favor  of  or  against  the  constitu- 
tional validtty  of  a  Statute  or  ordinance  will  be  ad- 
hered  to  on  Üie  principle  of  stare  decisis,  so  far  as 
concems  the  particular  questions  or  objections  ad- 
judicated,  though  the  court  might  now  decide  oth- 
erwise  in  the  absence  of  any  precedent,  especially 
if  the  decision  has  been  often  foUowed  or  long  ac- 
guiesced  in,  or  if  rights  of  property  or  of  contract 
have  grown  up  under  it  and  depend  upon  it. 

Notwithstanding  occasional  dicta  to  the  effect  that  de- 
cisions  on  the  meaning  or  appHcation  of  the  organic  law 
have  not  the  füll  force  of  precedents,  or  that  "a  constitu- 
tional question  is  never  settled  until  it  is  settied  right,"  it 
is  now  the  generally  accepted  rule  that,  when  the  Con- 
stitution ality  of  an  act  of  Congress,  a  State  Statute,  or  a 
municipal  ordinance  is  fairly  attacked  and  fully  adjudicated 
by  the  court  of  last  resort,  a  decision  sustaining  its  validity 
is  to  be  adhered  to,  on  the  principle  of  stare  decisis,  and 
the  questions  involved  are  no  longer  to  be  considered  as 
open  to  controversy.' ■    It  is  itnmaterial  that  the  court,  as 

11  Collie  V.  Franklin  Countr  Coro'ra,  145  N.  C.  170,  59  S.  E.  44. 

"  Polloclc  T.  Fatmera'  Loan  &  TniBt  Co.,  157  D.  S.  429,  15  Snp. 
et  «73,  39  L.  Ed.  759. 

»  ConunoDwealtti  t.  National  011  Co.,  157  Pa.  Sie,  27  Atl.  374; 
Commonwealth  v.  Mlll  Creeh  Coal  Co,.  157  Pa.  B24.  27  Atl.  375:  Shoe- 
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constituted  when  a  second  attack  upon  the  validity  of  the 
Statute  is  made,  may  be  doubtful  of  the  correctness  of  the 
earlicr  ruling  or  might  incline  to  a  differcnt  view  of  the 
question  involved.  It  is  of  the  very  essence  of  the  doc- 
trine  of  judicial  precedents  that  the  prior  decision  should 
be  accepted  and  followed,  in  spite  of  the  fact  that  the  court 
would  certainly  be  disposed  to  decide  the  question  differ- 
ently  if  it  were  a  new  one.  Where  the  question  is  one  of 
constitutional  law,  it  would  often  happen,  as  remarked  by 
the  court  in  Vermont,  that  "a  contrary  decision  would  open 
the  door  to  interminable  litigation  and  mischief;"  and 
therefore  the  specific  points  decided  will  be  regarded  as 
removed  from  further  controversy,  whatever  may  be  the 
present  opinion  of  the  court.^* 

As  any  precedent  gains  in  force  from  having  been  fre- 
quently  followed  or  reiterated,  so  the  constitutional  validity 
of  a  Statute  is  regarded  as  peculiarly  guarded  from  further 
assault  when  it  has  been,  not  once  only,  but  repeatedly  and 
uniformly,  sustained  by  the  decisions  of  the  courts.^'  And 
the  same  may  be  said  of  even  a  single  decision  when  it 
has  been  several  times  recognized  by  the  courts,  or  as- 
sumed  to  be  correct,  without  any  reinvestigation  of  the 
question,  or  has  for  a  long  time  been  accepted  and  ac- 
quiesced  in  by  the  legislative  department,  the  judiciary, 
and  the  people  generally.^® 

But  if  this  is  true  of  decisions  on  constitutional  questions 
generally,  it  is  especially  applicable  where  a  decision  sus- 
taining  the  validity  of  a  Statute  has  become  the  foundation 
of  titles,  the  basis  of  private  rights,  or  an  essential  element 

maker  t.  City  of  Cincinnatl,  68  Ohio  St  603,  68  N.  B.  1 ;  City  of 
New  Orleans  t.  Hermann,  31  La.  Ann.  529;  Charles  y.  Arthur 
(STip.)  S4  N.  Y.  Supp.  284;  Amoske^g  Mfg.  Co.  y.  Goodale,  62  N.  H. 
W;  Bogard  v.  State  (Tex.  Cr.  App.)  55  S.  W.  494. 

"Gm  V.  Parker,  31  Vt  610;   Pennsylvania  Co.  v.  State,  142  Ind. 
428, 41  N.  B.  037. 

»Bothwell  V.  MUlikan,  104  Ind.  162,  2  N.   B.  959;    McCuUough 
^.  Virginia,  172  U.  S.  102,  19  Sup.  Ot.  134,  43  L.  Bd.  382. 
^«  State  ex  rel.  Monroe  Gravel  Road  Co.  v.  Stout,  61  Ind.  143; 

Bto^h  7.  Eagle  Creek  &  L.  W.  L.  Gravel  Road  Co.,  78  Ind.  421; 

BiAetta  7.  Spraker,  77  Ind.  371. 
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in  various  public  or  private  contracts  and  business  transac- 
tions,  so  that  numerous  and  important  interests  would  be 
unsettled  H  not  dcstroyed  by  its  reversal,  and  hardship  and 
injustice  to  many  innocent  persons  would  result.  Here, 
if  ever,  the  salutary  rule  of  stare  decisis  should  be  ap- 
plied." Indeed,  when  these  considerations  are  removed 
from  the  field,  it  may  be  said  that  the  chief  reason  for  ad- 
hering  to  former  decisions  is  eliminated;  and  some  of  the 
Courts  are  disposed  to  relax  the  severity  of  the  rule,  as  ap- 
plied to  questions  of  constitutional  law,  when  private  rights 
are  not  involved.  Thus,  the  Supreme  Court  of  Indiana 
rules  that,  where  the  highest  court  of  a  State  has  decided 
that  Provision«  of  a  special  act  of  the  legislature  for  the 
relocation  of  a  county  seat  were  constitutional,  such  dcci- 
sion,  not  being  a  rule  of  property,  is  subjcct  to  review  in  a 
new  and  indepcndent  action  in  which  the  constitutional Jty 
of  such  provisions  is  attacked.'* 

It  should  be  remarked  further  that  the  courts  are  not  to 
be  precluded  from  passing  upon  the  constitutionality  of  a 
Statute  unless  the  earlier  decision,  urged  as  a  binding  prec- 
cdent,  was  an  adjudication  fairly  and  directly  upon  the 
very  question  of  the  validity  of  the  Statute,  and  disposed 
of  the  identical  grounds  of  objection  to  its  constitutionality 
now  presented.  Hence,  if  the  case  at  bar  involves  and  de- 
pends  upon  a  direct  attack  upon  the  Statute,  in  this  respect, 
the  decision  will  not  be  controlled  by  the  fact  that  the  same 
Statute  was  assumed  to  be  constitutional  in  various  earlier 
cases,  where  the  precise  question  was  not  raised,'*  nor 
merely  by  the  fact  that,  in  an  earlier  case  between  private 
Citizens,  the  court  dismissed  an  appeal  from  the  inferior 

II  Hart  V.  Floyd,  54  Ala.  34;  Allison  v.  Tbomaa,  44  On.  649; 
Maddox  V.  Gratam,  2  Mete  {K;.)  56;  Flülier  v.  Horlcoa  Iron  &  Mtg. 
Co.,  10  Wis.  355.  And  Bee  Robinson  t.  Schenck,  102  Ind.  307,  l  N,  E. 
008;  Wlllli  V.  Owen,  43  Tex.  41;  State  ex  rel.  George  t.  City  Conncll 
oC  Alken,  42  S.  C.  222,  20  S.  E.  221,  26  L.  R.  A.  345. 

la  Board  of  Com'rs  of  Jackson  Count;  v.  State  ex  rel.  Shleldti, 
155  Ind.  604,  58  N.  E.  1037.  And  See  Robinson  v.  Scbenck,  102  Ind. 
30T,  1  N.  B.  6Ö8. 

1*  Vlrtne  t.  Board  of  Freebolden  of  Essex  County,  OT  N.  J.  Iaw, 
i:;9,  60  AU.  360. 
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court,  which  had  ruled  the  Statute  to  be  constitutional,  tlie 
Jäter  action  being  brought  by  the  State.**  So  again,  a  de- 
cision  of  the  supreme  court  holding  a  Statute  to  be  val- 
id  and  constitutional,  when  attacked  on  certain  specific 
grounds  in  one  action,  will  not  prevent  the  same  court  from 
declaring  it  invalid  when  assailed  in  another  action  between 
different  parties  on  other  and  different  grounds.*^  We 
might  suppose  a  case,  for  example,  where  the  validity  of  a 
Statute  was  sustained  as  against  the  objection  that  the 
legislature  had  not  obeyed  the  directions  of  the  Constitu- 
tion in  regard  to  the  form  and  manner  of  enacting  it,  or 
that  its  title  did  not  correspond  with  the  subject-matter. 
The  decision  would  preclude  any  further  inquiry  into  these 
same  matters.  But  if,  in  a  second  case,  between  different 
parties,  it  were  alleged  that  the  Statute  was  invalid  because 
it  impaired  the  Obligation  of  contracts,  or  deprived  Citizens 
of  their  liberty  or  property  without  due  process  of  law,  the 
court  would  be  in  no  way  prevented  by  the  first  decision 
from  fully  considering  and  adjudicating  these  questions; 
because  the  effect  of  the  first  decision,  as  a  precedent,  must 
be  strictly  limited  to  the  precise  questions  heard  and  de- 
termined.  But  there  must  be  a  real  and  substantial  dif- 
ference  between  the  grounds  of  objection  in  the  two  suits. 
A  court  which  has  fully  considered  and  deliberately  sus- 
tained the  validity  of  a  given  Statute  should  not,  and  or- 
dinarily  will  not,  consent  to  enter  upon  a  reconsideration 
of  the  entire  question,  in  a  different  and  later  litigation, 
mcrely  because  counsel  have  discovered  and  present  to  it 
a  new  argument, — not  a  new  ground  of  objection,  but  a 
new  reason  for  insisting  upon  a  ground  of  objection  former- 
ly  urged, — ^which  was  not  heard  in  the  former  case,  unless, 
perhaps,  where  the  new  argument  is  of  such  convincing 
force  as  to  compel  the  mind  to  believe,  not  only  that  the 
former  decision  was  legally  indefensible,  but  that  it  would 

2«Deimey  y.  State  ex  rel.  Basler.  144  Ind.  503,  42  N.  E.  929,  31 
li.  R.  A.  726. 

*^City  Council  of  Anderson  v.  Fowler,  48  S.  C.  8,  25  S.  B.  900; 
AHartt  V.  People,  197  111.  501,  64  N.  E.  533. 
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be  palpably  wrong  to  p«rmit  it  to  stand.*'  We  must  also 
distinguish  between  -a  niling  on  the  constitutionality  of  a 
Statute  and  a  ruling  on  its  construction  or  effect.  Thus  a 
decision  that  a  given  act  of  the  legislature  constitutes  or 
embodies  a  contract,  the  Obligation  of  which  is  protected 
from  impairment  by  the  Constitution,  and  that  therefore 
an  act  repealing  the  Statute  is  void,  does  not  estop  or  pre- 
vent  the  court  from  afterwards  deciding  that  the  former 
Statute  itself  is  unconstitutional  and  void," 

Substantially  the  same  principles  apply  where  the  first 
decision,  instead  of  sustaining  the  Statute,  pronounced  it 
unconstitutional.  The  effect  is  ordinarily  to  destroy  its 
vitality  for  all  time  and  to  preclude  any  further  investiga- 
tion  of  the  question,  especially  where  the  decision  has  been 
repeatedly  approved  and  followed,  or  where  it  has  stood 
iinquestioned  for  a  long  time,  or  where  disastrous  conse- 
quences  to  individuals  or  the  public  would  result  from  a 
change  of  decision.**  It  should  bc  remembered,  in  this 
connection,  that  if  an  act  of  legislation  is  adjudged  uncon- 
stitutional and  void,  and  public  officers  as  well  as  the  Citi- 
zens generally  govern  themselves  accordingly,  a  subse- 
quent  overruling  of  this  decision  must  necessarily  involve 
an  adjudication  that  the  Statute  was  valid  and  an  cffective 
law  at  the  date  of  its  enactment  and  that  it  should  have 
been  obeyed  during  all  the  intervening  time. 

Whatever  may  have  been  the  decision  of  the  court  of 
last  resort  in  regard  to  the  validity  of  the  Statute,  whether 
it  pronounced  in  favor  of  or  against  its  constitutionality, 
its  adjudication  is  imperatively  binding,  as  a  precedent,  on 
all  the  inferior  courts  of  the  State,  and  the  question  is  no 
longer  an  open  one  for  such  courts." 

21  Hau  T.  City  of  MadlBon,  128  Wls.  132,  107  N.  W.  31. 

iiAdama  v.  Yazoo  &  M.  V.  R.  Co.,  T7  Miss.  194,  24  Soutb.  200, 
60  L.  R.  A.  83. 

>*  Campbell  y.  Loe  Angeles  Gold  Mine  Co.,  28  Golo.  256,  64  Pac. 
194;  Hughes  v.  Hughes,  4  T.  B.  Mon.  (Ky.)  42;  SUte  ex  rel.  Mor- 
gan Coiinty  V.  Wilder,  199  Ho.  503,  97  S.  W.  864i  Texas  &  P.  By. 
Co.  T.  MahalTey.  98  Tex.  392,  84  S.  W.  646. 

«•Palmer  t.  Lawrence,  5  N.  T.  3S9:  Wheeler  t.  Rice,  4  BrewsL 
(Pa.)  12». 
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CONSTRUCTION  AND  INTERPRETATION  OP 

STATUTES 

74.  A  settled  judicial  construction  put  upon  a  Statute  has 
practically  the  same  authority  aa  the  Statute  itself ; 
and  although  the  courts  have  power  to  ovemile 
their  decisions  and  change  the  construction,  they 
will  not  do  so  except  for  the  most  urgent  reasons, 
and  not  at  all  where  the  previous  decision  has  been 
repeatedly  foUowed  or  long  acquiesced  in,  or  has 
become  a  rule  of  property. 

It  is  an  ancient  maxim  of  the  law  that  "legis  interpretatio 
legis  vim  obtinet,"  that  is  to  say,  the  authoritative  Interpre- 
tation put  upon  the  written  law  by  the  courts  acquires  the 
force  of  law,  by  becoming,  as  it  were,  a  part  of  the  Statute 
itself.**  Hence  the  rule  of  adhering  strictly  to  judicial  prec- 
edents,  or  of  stare  decisis,  as  applied  to  questions  of  stat- 
utory  construction  or  Interpretation,  has  long  been  recog- 
nfzed  by  the  courts,  and  is  supported  by  many  decisions, 
both  English  and  American.*'     As  observed  by  the  Su- 
preme  Court  of  New  York:  "The  court  almost  always,  in 
deciding  any  question,  creates  a  moral  power  above  itself; 
and  when  the  decision  construes  a  Statute,  it  is  legally 
bound,  for  certain  purposes,  to  follow  it  as  a  decree  emanat- 
ing  from  a  paramount  authority,  according  to  its  various 

s*  Beck  Y.  Brady,  7  La.  Ann.  1 ;  State  y.  Thompson,  10  La.  Ann. 
122;  Ean  Ciaire  Nat.  Bank  v.  Benson,  106  Wls.  ef24,  82  N.  W.  604; 
Branch,  Princlpia  (Ist  Am.  Ed.)  76. 

«^Hammond  t.  Anderson,  4  Bos.  &  P.  69;  King  y.  Younger,  5 
Ddhl  k  E.  449;  King  v.  Inhabitants  of  Eccleston,  2  East,  299; 
Queen  y.  CbantreU,  L.  Bi.  10  Q.  B.  687;  In  re  Budgett,  8  Reports 
(Eng.)  424;  People  y.  Albertson,  65  N.  Y.  60 ;  Wolf  y.  Lowry,  10  La. 
Ann.  272;  State  y.  Thompson,  10  La.  Ann.  122;  City  of  New  Or- 
leutt  y.  Peutz,  14  La.  Ann.  863;    Beck  y.  Brady,  7  La.  Ann    i; 

^\e  T.  MltcheU,  6  Cal.  401;    Sheridan  y.  City  of  Salem,  14  Gr. 

^,  12  Pac.  926;  Despain  y.  Crow,  14  Or.  404, 12  Pac.  806 ;  Dayidson 

^-  BlggB,  61  Iowa,  309,  16  N.  W.  186 ;    Ean  Glaire  Nat  Bank  y. 

^«Mon,  106  Wis.  624,  82  N.  W.  604. 
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applications  in  and  out  of  the  immediate  case."  *•  So,  Lord 
Chancellor  Caims,  speaking  of  revenue  acts,  remarks : 
"The  objcct  must  be,  above  that  of  all  othcr  acts,  to  tnaia- 
tain  them  and  to  expound  them  in  a  manner  which  will  be 
conststent,  and  which  will  enable  the  subjects  of  this  coun- 
try  to  know  what  exactly  is  the  amount  of  the  charge  and 
bürden  which  they  are  to  sustain,  I  think  that,  with  regard 
to  Statutes  of  that  kind,  above  all  others,  it  is  desirable,  not 
so  much  that  the  principle  of  the  decision  should  be  capable 
at  all  times  of  justificatton,  as  that  the  law  should  be  sct- 
tled,  and  should,  when  once  settled,  be  maintained  without 
any  danger  of  vacillation  or  uncertainty."  *•  Indeed,  the 
English  cases  go  vcry  far  in  the  direction  of  holding  that 
former  dectsions  are  binding  as  precedents, — especially 
when  they  have  often  been  followed  or  have  stood  for  a 
long  time, — although  their  effect  is  to  create  a  departure 
from  an  act  of  Parliament,  or  virtually  to  repeat  it,  to  in- 
troduce  exceptions  never  contemplated  by  the  act  itself, 
to  render  ineffectual  its  beneficial  provisions,  or  even  to 
promote,  rather  than  lessen,  the  very  evils  against  which 
the  Statute  was  directed." 

The  importance  of  adherence  to  the  general  rule  is  seen 
in  the  fact  that  the  judicial  explanation  of  an  obscure  or 
ambiguous  Statute  is  at  once  accepted  as  correct  by  those 
whose  rights  or  actions  may  be  afFected  by  the  Statute,  and 
innumerable  transactions  will  thereafter  depend  for  their 
validity  and  effect  upon  the  permanence  of  the  judicial  con- 
struction  in  view  of  which  they  were  had,  Hcnce,  even  al- 
though the  court,  when  the  question  of  the  construction  of 
the  Statute  comes  up  a  second  time,  should  be  satisfied  that 
the  original  Interpretation  was  founded  in  error,  yet,  if  it 
is  seen  that  great  mischief  would  ensue  from  a  change  in 
the  construction,  the  court  will  yield  the  construction 
which  it  would  otherwise  regard  as  the  true  one,  in  favor 
of  that  interpretation  which  has  been  universally  received 

"  Betefl  r.  Relyea.  23  Wend.  (N,  Y.)  330. 
3«Com'rs  Ol  Inland  Revenue  T.  Harrieon,  L.  B.  7  H.  L.  1. 
>a  See  Ex  parte  Whltbread.  10  Ves.  20B.  212;   ßefaolds  t,  Warinx, 
1  Younge,  350;   Cook  v.  Bog^rs,  7  BiDg.  443. 
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and  long  acted  on.*^  More  especially  when  the  constnic- 
tion  given  to  a  Statute  has  become  what  is  called  a  ''rule  of 
propcrty"  (that  is,  a  rule  which  enters  into  the  formation 
of  contractSy  or  under  which  titles  have  become  fixed  and 
upon  the  continuance  of  which  rights  of  property  depend, 
and  to  which  the  business  of  the  people  has  become  adapt- 
ed),  it  should  be  adhered  to»  even  though  questionable,  so 
long  as  the  Statute  itself  remains  unchanged.''  And  the 
same  opinion  has  been  expressed  with  regard  to  the  inter« 
prctation  of  Statutes  which  involve  questions  of  practice; 
decisions  under  which  a  practice  has  grown  up,  though  er- 
roneous,  will  still  be  foUowed.*' 

As  in  other  cases,  so  in  regard  to  questions  of  statutory 
constniction,  a  decision  gains  force  and  weight  as  a  prece- 
dent  if  it  has  been  repeatedly  foUowed  or  approved,**  or 
if,  during  a  considerable  period  of  time,  its  doctrine  has 
been  accepted  and  acquiesced  in  by  the  Legislature  and  by 
the  public  generally  or  by  those  persons  whose  rights  or 
dcalings  are  more  peculiarly  affected  by  the  Statute.*'  In 
explanation  of  this  last  principle,  it  may  be  remarked  that 
it  is  always  in  the  power  of  the  Legislature  to  correct  what 
h  may  deem  a  mi staken  or  perverted  interpretation  of  the 
language  of  its  enactments,  by  a  declaratory  Statute  or  by 

«1  Van  Leon  v.  Lyon,  4  Daly  (N.  Y.)  149. 

SS  Day  y.  Munson,  14  Ohio  St  488;  Aicard  y.  Daly,  7  La.  Ann. 
612;  Farmer*8  Uelrs  y.  Fletcher,  11  La.  Ann.  142;  Commonwealth 
ex  rd.  Auditores  Agent  y.  Louisyille  Gas  Ck).,  135  Ky.  324,  122 
S.  W.  164.  Compare  Sonthem  Pae.  Co.  y.  Robinson,  132  Cal.  408, 
64  Pac.  572,  12  L.  R.  A.  (N.  S.)  4d7.  Where  a  contract  Is  affected 
by  a  Statute,  a  decision  of  the  supreme  court  construing  the  Statute 
before  the  contract  was  executed  must  control  the  decision  in  an 
action  on  the  contract.  United  States  Saying  Fund  ft  Inyestment 
Co.  y.  Harris,  142  Ind.  226,  40  N.  E.  1072.  So,  in  Wlndham  y. 
Chetwynd,  1  Bnrr.  414,  Lord  Mansfleld  said  that  when  solemn  deter- 
minations,  acquiesced  in,  had  settled  precise  cases,  and  become  a  rule 
ot  property,  they  ought.  for  the  sake  of  certainty,  to  be  obseryed  as 
U  they  had  orl^ally  made  a  part  of  the  text  of  the  Statute. 

"  Successlon  of  Lauye,  6  La.  Ann.  529. 

»*Wolf  V.  Lowry,  10  La.  Ann.  272. 

"Loeb  Y.  Mathis,*  37  Ind.  306;   McChesney  y.  Hager,  104  S.  W. 

Ili  31  Ky.   Law   Rep.   1038 ;     Stout   y.   Board  Com'rs  of   Grant 

Co\mty,  107  Ind.  343,  8  N.  E.  222. 
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the  enactment  of  a  oew  measure  in  different  terms.  Hence 
if  the  decision  of  the  court  gains  pubHcity,  is  brought  to 
the  notice  of  the  legislators,  and  remains  unchallenged,  and 
one  or  more  sessions  pass  by,  or  perhaps  a  long  term  of 
years,  withotit  any  manifest  disposition  on  the  part  of  the 
law-raaking  body  to  contradict  it  in  the  way  mentioned, 
there  is  a  very  strong  presumptton  that  the  Interpretation 
put  upon  the  Statute  by  the  court  correctiy  divined  the  true 
meaning  of  the  law  and  should  not  be  reversed.  So  also, 
if,  continuously  after  the  Promulgation  of  the  decision, 
many  suits  are  brought  in  the  courts  by  parties  particularly 
affected  by  the  Statute,  and  involving  the  same  qucstion  of 
construction,  with  repcated  attempts  to  obtain  a  difierent 
ruling,  it  shows  that  the  people  have  not  accepted  the  de- 
cision as  correct  and  have  not  shaped  their  acts  and  deal- 
ings  in  accordance  with  it,  and  therefore  that  it  has  not  be- 
come  a  rule  of  property,  and  may  be  averruled  without 
danger  of  any  great  mischief  resulting,  while  the  absence 
of  any  such  endeavors  to  procure  a  rcversal  of  the  decision 
(in  other  words,  a  general  acquiescence  in  it)  would  raise 
an  exactly  contrary  presumption. 

But  this  rule  has  its  important  restrictions  and  limita- 
tions.  Thus,  the  doctrine  of  stare  decisis  cannot  be  invoked 
in  favor  of  decisions  on  former  Statutes  which  were  merely 
similgr  to,  but  not  idcntical  with,  the  one  under  review.'* 
Nor  will  the  rule  of  foUowing  former  decisions  apply  unless 
the  qucstion  of  the  inlerpretation  or  construction  of  the 
Statute  was  directly  involved  in  and  necessarily  determined 
by  the  former  adjudication.**  And  further,  the  case  at  bar 
raust  be  identicai  with,  or  at  least  parallel  to,  the  former 
case  in  all  its  essential  featurcs,  with  no  substantial  dif- 
ferences  to  distinguish  the  one  from  the  other;  in  other 
words,  the  same  question  must  be  presented,  upon  the  con- 
struction of  the  same  Statute  or  the  same  clause  or  Provi- 
sion of  it,  as  applied  to  a  State  of  facts  essentially   the 

"  Adams  v.  Tazoo  &  M.  V.  E.  C!o.,  77  MUb.  IM,  24  Sonth.  200. 
60  L.  E.  A.  33,    But  Bee  State  t.  Behau,  113  La.  764,  37  SoutlL  714. 

"  St.  LoolB,  O.  H.  &  C.  Ry.  Co.  t.  Fowler,  142  Mo.  670,  44  8.  W. 
771. 
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f^e."  And  generally  this  doctrine  applies  only  to  judicial 
Jnterpretations  of  Statutes  settled  by  thc  deliberate  judg- 
'^ents  of  the  court  of  last  rcsort  in  the  State,  although  it 
^y  extend  to  the  like  solemn  adjudications  of  the  court  of 
final  resort  in  some  other  State,  if  the  Statute  in  question 
was  copied  and  adopted  f rom  the  legislation  of  that  state.^^ 
And  occasionally  the  rule  has  been  so  far  extended  as  to 
include  adjudications  of  minor  authority.  Thus,  in  Mis- 
sissippi^  it  is  said  that  when  the  true  meaning  of  a  Statute 
|s  dottbtful,  a  construction  which  has  been  adopted  by  the 
inferior  courts  (or  a  long  period  of  time,  and  under  which 
"iiportant  rights  have  accrued,  will  not  be  disturbed  by 
the  supreme  court  of  the  State.**  And  in  Kentucky,  in  a 
similar  case  of  doubt,  a  legislative  exposition  of  the  Statute, 
together  with  an  extrajudicial  dictum  of  the  supreme  court 
^onnerjy  made,  were  allowed  to  have  a  decisive  influence.** 


RE-ENACTED  STATUTES 

75.  A  Statute  literally  or  substantially  re-enacting  a  prior 
Statute  after  its  words  have  received  a  judicial  In- 
terpretation mu8t  be  regarded  as  adopted  with 
knowledge  of  such  construction  and  with  the  In- 
tention that  it  should  thereafter  be  interpreted  in 
the  same  way.  Therefore  the  prior  decisions,  in 
which  the  construction  of  the  Statute  was  settled, 
are  binding  precedents  for  its  Interpretation  after 
the  re-enactment. 

^tisa  familiär  and  very  well  settled  rule  of  statutory  con- 
struction that,  where  a  Statute  has  received  a  settled  In- 
terpretation at  the  hands  of  the  courts,  and  it  is  afterwards 
re-enacted  by  the  same  legislative  power,  in  the  same  terms, 
or  in  substantially  the  same  language,  for  the  same  purpose 

"  See  Wood  y.  Mayor,  etc.,  of  City  of  New  York,  73  N.  Y.  556. 
"See  McManuB  t.  Lyncb,  28  App.  D.  C.  381.     And  see  Infra, 

chapterX. 

*•  Plummer  ▼.  Plummer,  37  Miss.  185. 

"  Commonwealth  t.  MiUer,  5  Dana  (Ky.)  320. 
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and  object,  it  will  be  presumed  that  the  Legislatur«  was 
aware  of  the  decisions  of  the  courts  upon  the  meaning  of 
the  Statute  and  was  satisfied  therewtth,  and  intended  that 
the  re-enacted  law  should  bear  the  same  interpretation 
which  was  given  to  its  original,  and  it  will  be  construed 
accordingly,  unless  a  contrary  intention  is  very  clearly 
shown.*'  Froni  this  ruie  it  follows  necessarily,  as  a  prop- 
osition  germane  to  our  present  purpose,  that  the  prior 
judicial  decisions  in  which  the  interpretation  of  the  Statute 
was  settied  are  not  merely  persuasive  evidence  of  the  mean- 
ing and  application  of  its  terms,  but  they  are  absolutely 
conclusive  thereof,  and  that  they  must  be  followed,  wherev- 
er  applicable,  in  the  construction  of  the  Statute  as  re-enact- 
ed. For  the  Legislature  by  adopting  the  Statute  anew  in 
the  light  of  such  decisions,  and  by  tacitly  approving  and 
adopting  thetn,  as  shown  by  its  refraining  from  any  verbal 
changes  in  the  law,  has  in  effect  incorporated  them  into  the 
Statute  and  enacted  them  as  law;  so  that,  in  addition  to 
their  ordinary  force  as  judicial  precedents,  they  are  now 
fortificd  by  the  legislative  sanction  and  adoption,  and  there- 
fore  are  not  on  any  account  to  be  departed  from.  Thus,  to 
illustrate  the  rute  by  a  single  example,  the  federal  bank- 
ruptcy  act  of  1841  contained  a  provision  that  a  discharge 
in  bankruptcy  should  not  release  debts  which  had  been  con- 
tracted  by  the  bankrupt  in  a  "fiduciary  capacity."  The 
same  provision  was  repeated  in  the  bankruptcy  act  of  1867, 
and  again  in  that  of  1898,  and  it  was  held  that  these  words 
were  intended  by  Congress  to  bear,  and  should  be  con- 
strued by  the  courts  to  bear,  the  same  meaning  which  had 
been  given  to  them  by  the  judicial  intcrpretations  under 
the  earlier  law;  so  that  the  decisions  upon  the  meaning  of 
this  phrase,  as  uscd  in  the  act  of  1841,  are  not  only  per- 
tincnt,  but  are  authoritative,  precedents  for  its  interpreta- 
tion under  the  later  and  present  Statutes." 

**  Black,    Interpretation    of   Laws    (2a    Ea.)    p.    607,    and   man; 
csses  ttiere  dted. 
4*  Wools^  T.  Gade,  64  Als.  378,  26  Am.  Rep.  711. 
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CHAPTER  V 

RULES   OF   PROPERTT 

7a  Definition. 

77.  Requisites  ot  Decision  CoustitutiDg  Rule  ot  Property  and 

Scope  ot  Rnle. 
7S-  Actual  or  Preanmptiye  Reliance  on  Rule. 
79.  Judiclal  Adherence  to  Rules  of  Property. 
30.  When  Rviles  of  Property  may  be  Reversed. 


DEFINITION 

^^'  A  rule  of  property  is  a  general  principle  of  law  estab- 
lished  by  a  judicial  decision  or  series  of  decisions, 
relating  to  the  acquisition  or  devolution  of  title  to 
real  or  personal  property,  or  the  nature,  incidents, 
or  extent  of  such  title,  or  the  incumbrance  thereof , 
which  has  been  relied  on  by  the  people  as  a  part 
of  the  law  governing  their  transactions,  and  the  re- 
versal  of  which  would  destroy  or  impaix  existing 
titles  or  rights. 

*^'iiUs  to  Lands 

The  doctrine  which  requires  a  peculiarly  strict  adherence 
to  judicial  precedents  in  the  case  of  decisions  which  consti- 
tute  a  rule  of  property  is  said  to  be  especially  appropriate 
and  important,  though  not  exclusively  so,  to  decisions  affect- 
ing  the  title  to  real  estate,  either  in  the  way  of  laying  down 
the  principles  essential  to  a  good  title,  or  declaring  the  par- 
ticular  objections  which  will  be  held  fatal  to  an  asserted  ti- 
tle/ CM"  defining  the  nature  and  extent  of  titles  founded  or  ac- 

1  Minnesota  Min.  Co.  y.  National  Min.  Co.,  3  Wall.  332,  18  L.  Ed. 
42;  ABher  v.  Bennett,  143  Ky.  361,  136  S.  W.  879;  Gauthreaux 
V.  Tberiot,  121  La.  871,  46  South.  892,  126  Am.  St.  Rep.  328.  The 
importance  of  this  rule  and  the  reasons  on  which  it  rests  are  well 
illiBtrated  by  an  early  case  In  Massachusetts,  although  the  decisiou 
^as  iMised  upon  a  long-continued  usage  rather  than  upon  a  Judicial 
precedent  The  questlon  involved  was  as  to  the  Interpretation  of 
cerbiin  colonial  laws  of  that  State,  giying  to  freemen  the  power 
to  "dtspose  of  their  lands.  The  court  said:  "Of  these  Statutes  a 
practical  construction   early   and  generally   obtained   that  in   the 
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quired  in  a  particular  way.  For  example,  a  judicial  decision 
that  the  owner  of  property  situate  on  thc  banks  of  a  naviga- 
ble  stream  running  through  the  State,  or  constituting  one  of 
its  boundaries,  owns  also  the  bed  of  the  river  to  the  middle 
of  the  stream,  as  at  common  law,  establishes  a  rtile  of  prop- 
erty, especially  when  followed  and  approved  for  a  number 
of  years,  and  should  not  bc  changed,  whatever  views  may 
be  entcrtained  of  its  original  correctness.*  The  same  is 
true  of  decisions  settling  the  relative  rights  of  a  municipal 
Corporation  and  the  abutting  land  owners  in  the  strect  or 
highway,  as,  for  instance,  that  the  abutting  owner  remains 
seised  of  the  fee  in  the  strcet  or  road,  subject  only  to  the 
public  easement  of  passage.*     Again,  decisions  settling  the 

power  to  dlspose  of  lande  was  iDcluded  a  power  to  seil  and  convey 
the  common  lands.  Large  and  valuable  eetates  are  lield  In  varlous 
parts  of  the  Commonwealth,  the  tltles  to  whlch  depeod  on  thla  con- 
struction.  Were  the  court  now  to  declde  that  this  cODStruction  is 
not  to  be  supported,  TCry  gre&t  miscbief  would'  follow.  And  al- 
thoagh,  tf  it  were  now  res  Integra,  It  migbt  t>e  t«;  difllcuU  to 
malntain  auch  a  conetructlon.  yet  at  thls  dar  the  argumentum  ab 
inconvenientl  applles  wlth  great  weigbt  We  cannot  Bbake  a  prln- 
dple  wbicb  In  practice  has  so  loug  and  so  eitengiTely  prevaUed. 
It  tbe  practice  orlglnated  In  error,  yet  the  error  is  now  so  corainon 
tbat  It  muBt  baTe  tbe  Force  of  law.  Tbe  legal  ground  on  whlch 
thlB  provtelon  Is  now  supported  la  that  long  and  contlnued  uaage 
fumlahefl  a  contemporaneouB  constructlon  wblcb  must  prevalt  over 
the  mere  tochnical  Import  of  the  worda."  Rogers  v.  Goodwln,  2 
Mass.  475. 

a  June  T.  Pureell,  36  Ohio  St.  .396.  Of  course  a  declslon  contrary 
to  that  stated  in  tbe  text  equally  becomes  a  "nile  of  property"  In 
the  stat«  where  made,  In  such  sense  that  It  cannot  afterwarda  be 
changed  except  for  the  most  cogent  reasoas.  Tbus,  In  Missouri 
It  taas  been  declded  that  a  proprietor  of  land  on  tbe  bank  of  the 
Missouri  rlTet  does  not  own  to  the  center  of  tbe  stream,  but  only 
to  the  water's  edge,  and  tbis  ia  beld  to  be  a  rule  of  property. 
Reee  v.  McDanlel,  115  Mo.  145,  21  S.  W.  913.  So,  the  constructlon 
of  the  words  "middle  of  the  Mississippi  river"  to  mean  a  line  equi- 
dlstant  from  the  visihle,  deflned.  and  aubstantially  eetabltshed 
banks  coaflning  its  waters,  and  not  the  middle  of  tlie  Channel  of 
commerce,  has  become.  In  TenoeeBee,  a  rule  of  property  whlcb  will 
not  be  distnrbed.  State  t.  Muode  Fulp  Oo.,  119  Tom.  47,  104  S.  W 
437. 
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rights  of  married  persons  and  their  crcditors  in  the  Com- 
munity property  (where  that  System  prevails)  "constitute 
rnles  of  property  from  which  no  dcparturc  can  be  sanc- 
tioned."  *  The  same  principle  was  applied  by  the  Supreme 
Court  of  Oregon  in  a  case  involving  the  construction  of  a 
Statute  of  that  State  which  provides  that  the  party  in  whose 
favor  a  decree  of  divorcc  is  granted  shall  be  entitled  to  one 
third  of  the  real  estate  of  the  other  party,  and  that  it  shall 
be  the  duty  of  the  court  in  all  such  cases  to  enter  a  decree 
in  accordance  with  this  provision.  The  court  had  formerly 
held,  in  a  series  of  decisions,  that  where  the  complaint  con- 
tained  no  ällegations  concerning  property,  and  the  decree 
was  silent  on  the  subject,  the  successful  party  in  an  action 
of  divorce  did  not  acquire  either  a  legal  or  an  equitable 
right  to  any  property  of  the  adverse  party  by  force  of  the 
decree.  And  it  was  held  that  these  decisions,  having  stood 
unquestioned  for  many  years,  had  become  a  rule  of  property 
and  should  not  be  disturbed.*  In  further  illustration  of  the 
same  principle,  it  has  been  declared  in  Wisconsin  that  a 
dccision  of  the  court  of  last  resort,  relating  to  the  exemp- 
tion  of  land  from  taxation,  made  more  than  twenty  years 
bcfore  and  recently  affirmed  by  the  same  court,  is  a  rule 
of  property  which  cannot  be  departed  from.* 

Bxecution  and  Recording  of  Conveyances 

Sincc  the  validity  of  titles  to  land  frequently  depends  on 

the  legal  sufficiency   of  the  Instruments   by  which   such 

property  is  conveyed  and  incumbered,  decisions  settling  the 

principles  by  which  the  form  and  eflfect  of  deeds  and  mort- 

gages  are  to  be  tested,  and  the  requisites  of  their  executiön 

and  acknowledgment,  as  also  the  eff ect  of  recording  or  fail- 

iög  to  record  them,  become  in  the  strictest  sense  rules  of 

property.   "Where  a  decision  relates  to  the  validity  of  cer- 

tain  modes  of  doing  business,  which  business  enters  large- 

ly  into  the  daily  transactions  of  the  people  of  a  State,  and  a 

«DlekfioQ  y.  Bickson,  36  La.  Ann.  453. 

'Boss  T.  Ro8S,   21   Gr.   9,   26   Pac.    1007,   OTerruUng  Weiss   t. 
^ä,  8  Gr.  B22. 
•Marin«  t.  Oconto  Land  CJo.,  142  Wls.  631,  126  N.  W.  84. 
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change  of  decision  must  necessarily  invalidate  everything 
done  in  the  mode  prescribed  by  the  first,  thcre,  where  a 
decision  has  once  been  made  and  acted  on  for  any  consider- 
able  length  of  time,  the  maxim  [stare  decisis]  becomes  im- 
perative and  no  court  is  at  liberty  to  change,  Take  a  case 
involving  the  validity  of  certain  modes  of  executing  deeds. 
A  decision  is  made  and  the  people  act  upon  it  for  ycars, 
executing  all  such  Instruments  in  the  manner  prescribed. 
After  that,  some  one  raiges  the  question  again,  and  con- 
tends  that  the  first  decision  is  erroneous.  Admit  it  to  have 
been  so;  wouM  the  court  be  justified  iu  overruling  it?  Ev- 
ery  man,  whether  lawyer  or  layman,  would  answer,  no." ' 
So  also,  as  to  the  recording  of  such  Instruments.  A  judi- 
cial  rule,  based  upon  a  construction  of  the  Statute,  that  an 
unrecorded  deed  will  not  prevail  against  a  subsequent  deed 
taken  in  good  faith  and  for  a  valuablc  consideratitMi,  is  3 
rule  of  property  and  will  not  be  reconsidcred.*  And  so  of  a 
decision  that  an  unrecorded  mortgage  has  no  validity  either 
in  law  or  equity  as  against  the  lien  of  a  judgment* 
Judicial  SaJes 

Decisions  relating  to  the  manner  and  sufüciency  of  sales 
on  judicial  process,  the  criteria  by  which  their  validity  is 
to  be  tested,  and  th"e  nature  and  stability  of  the  title  ac- 
quired by  the  purcliaser,  affect  vitally  the  transfer  of  both 
real  and  personal  property,  and  should  not  be  disturbed  or 
chat^ed  if  they  have,  for  a  considerable  period  of  time, 
been  relied  on  by  interested  parties  and  approved  by  the 
Courts."  Thus,  where  a  particular  manner  of  issuing  at- 
tachments or  other  process  has  been  for  many  years  sanc- 
tioned  by  the  courts,  and  the  title  to  real  and  personal  prop- 
erty has  for  many  years  passed  under  judicial  sales  based 
on  such  attachments,  the  court  of  last  resort  in  the  State 

T  Kneeland  r.  City  of  MHwaukee,  15  Wto.  4M.  602,  per  Paine,  J., 
dlBBentins- 

•  Clark  T.  Troy,  20  Cal.  219. 

■  White  V.  Demnan,  1  Ohio  St  110. 

!•  Garth  t.  Arnold,  IIB  Fed.  468,  63  0.  C.  A.  200; 
Maniit,  CS  Ark.  192,  IT  8.  W.  875. 
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will  regard  the  practice  thus  followed  as  the  proper  one, 
and  the  question  as  settled.^^ 

Condemnation  Proceedings 

For  similar  reasons,  the  decisions  of  the  courts  should 
bc  regarded  as  establishing  rules  of  property  when  they 
havc  scttled  the  essential  Clements  of  a  proceeding  for  the 
condemnation  of  land  under  the  power  of  eminent  domain, 
at  least,  those  features  on  which  the  fundamental  rights  of 
the  partics  may  depend  or  the  title  acquired ;  as,  for  in- 
stance,  where  it  is  decided  that  the  condemnation  of  land 
for  the  purposes  of  a  canal  transfers  to  the  appropriating 
Company  an  estate  in  fee  and  not  a  mere  easement.^'  But 
it  may  be  otherwise  as  to  matters  not  äff ecting  the  ultimate 
rights  of  the  parties  or  the  validity  of  the  title,  such  as  the 
question  of  withholding  the  compensation  to  be  paid  pend- 
ing an  appcal.^* 

Dedication  of  Lands 

Decisions  settling  the  validity  of  a  dedication  of  land  to 
a  municipal  Corporation  and  adjudicating  upon  the  extent 
and  incidents  of  its  title  acquired  thereby — ^as,  that  the  city 
is  not  bound  by  a  designation  of  the  uses  for  which  the 
property  was  intended  by  the  original  proprietors,  that  it 
has  the  right  to  make  any  disposition  of  it  authorized  by 
its  charter,  and  that  portions  of  the  tract,  when  not  needed 
for  public  use,  may  be  leased  to  individuals  for  private  pur- 
poses—constitute  a  rule  of  property,  which  will  be  followed 
and  adhered  to  in  all  subsequent  litigation  affecting  the 
dcdicated  land  or  parts  of  it,  especially  when  acquiesced 
m  for  a  long  term  of  years,  whatever  may  be  thought  of 
thcif  original  correctness.** 

^^  Northern  Bank  of  Kentucky  y.  Hunts  Heirs,  93  Ky.  67,  19  S. 

W.3. 

"  Frank  t.  EvansTlUe  &  I.  R.  Co.,  lU  Ind.  132,  12  N.  E.  105. 
"See  8L  Louis,  K.  &  N.  W.  R.  Co.  v.  Oark,  119  Mo.  3ö7,  24  S. 

w.iw. 

**  Union  R.  Co.  t.  Chlckasaw  Cooperage  Co.,  116  Teno.  594,  95 
8-  W.  171;  Wllklns  v.  Chicago,  St  L.  &  N.  O.  R.  Co.,  110  Tenn. 
*^  ^  S.  W.  1026. 

BUCK  JüD.PB.— 16 
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Investments,  Ccntracts,  and  Securities 

Whencver  judicial  decisions  construing  a  Statute,  or  lay- 
ing  down  the  principles  of  the  common  law,  havc  come  to 
be  recognized  by  the  people  as  furnishing  the  rule  by  which 
the  validity  of  their  contracts,  obligations,  and  business  en- 
terprises  gencrally  will  be  tested,  and  on  which  thcy  are  to 
rely  for  the  enforcement  of  their  rights  or  the  protection  of 
their  interests,  such  decisions  constitute  a  rule  of  property; 
and  even  though  they  may  afterwards  be  thought  to  be  in- 
correct,  they  will  not  ordinarily  be  overruled.  Thus,  where 
a  line  of  decisions,  or  even  a  single  decision,  has  been  re- 
garded  as  definitely  settling  a  point  in  the  law  relating  to 
the  acquisition  or  incumbrance  of  real  property,  and  on  the 
faith  of  it  the  people  have  invested  their  money  in  iand,  the 
question  will  not  be  considered  open  to  further  controversy, 
and  the  former  decision  or  decisions  will  be  adhered  to 
without  regard  to  their  original  soundness."  On  this  prin- 
ciple,  a  decision  of  the  court  of  last  resort  sustaining  the 
validity  of  deeds  of  trust,  tised  as  Substitutes  for  the  com- 
mon-Iaw  form  of  mortgage,  to  secure  loans  of  money  on 
real  property,  will  establish  a  rule  of  property  which  should 
not  afterwards  be  disturbed.'*  And  so  also  as  to  a  ruiing 
upon  the  rights  and  titles  acquired  under  a  foreclosure  of 
a  statutory  or  corporate  mortgage,^^  And  where  the  courts 
have  once  solemnly  pronounced  in  favor  of  the  validity  of 
an  issue  of  bonds  by  a  municipal  corporation,  and  the  peo- 
ple have  relied  on  the  decision  as  precluding  any  further 
dispute  on  the  point  and  have  accordingly  invested  their 
money  in  such  securities,  a  rule  of  property  is  established, 
and  the  bonds  cannot  be  invalidated  by  subsequent  jiidicial 
decisions  of  a  contrary  tenor.**  This  principle  has  also 
been  broadly  extended  to  cover  all  decisions  of  the  courts 

!•  Harrow  t.  Myers,  29  Ind.  469;  State  ex  rel.  Dobblns  t.  Sntter- 
Qeld,  54  Mo.  391. 

!•  Sacramento  Bank  r.  Alcoro,  121  Cal.  379,  53  Pac.  818. 

n  Wilson  T.  Beckwitb,  140  Mo.  359,  41  S.  W.  985. 

itUltcbeU  T.  Burlington,  4  Wall.  270,  18  L.  Bd.  360;  J07CB  t. 
Newmarlc  &  Edwarde,  7  Cal.  App.  176,  93  Fac.  1041;  Smltb  t.  Fenles 
&  C.  H.  Ry.  Co.  (Cal.)  61  Pac.  710;  Irrlng  Real  EaUt«  Oo.  t. 
City  ot  Portland  (Or.)  107  Pac.  955. 
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which  have  been  practically  regarded  as  establishing  a 
definite  basis  for  the  formation  of  contracts  and  for  business 
transactions  of  all  kinds  and  the  ordinary  forms  of  commer- 
cial  dcalings.** 

Law  of  Wals  und  Descent 

It  is  very  fuUy  settled  that  judgmcnts  of  the  higher  courts 
deciding  questions  which  arise  conceming  the  descent  and 
distribution  of  property,  whether  by  will  or  under  the  laws 
of  intestate  succession,  establish  rules  of  property  which 
cannot  afterwards  be  departed  from,  however  much  judicial 
opinion  may  have  changed  in  the  meanwhile.  This  is  said 
to  bc  particularly  true  where  titles  to  real  property  have 
vested  and  have  been  held  in  accordance  with  and  in  re- 
liance  on  such  decisions.  The  cases  cited  below  will  show 
the  application  of  this  rule  to  such  questions  as  the  right 
ofa  surviving  husband  or  wife  as  against  nephews  or  nieces 
in  default  of  nearer  kin,  the  estate  taken  by  a  childless  sec- 
ond  wife  as  against  surviving  issue  of  the  former  marriage, 
the  law  in  regard  to  vested  and  contingent  remainders,  the 
lapsing  of  legacies  as  between  devisees  dying  before  and 
after  the  making  of  the  will,  estates  by  the  curtesy,  and 
allowances  in  lieu  of  homestead.^^    As  to  the  importance 


"Parke  v.  Bonlware,  9  Idaho,  225,  73  Pac.  19;  Rothschild  v. 
örlx,  31  Mich.  150,  18  Am.  Rep.  171;  Kneeland  v.  City  of  Mil- 
waukee,  15  Wis.  454,  692.  As  to  guaranties»  see  Lieber,  Hermen- 
eatics,  315,  Haminond^s  note,  where  it  is  said:  "If  the  courts  de- 
dde  a  certain  form  of  guaranty  to  be  good,  it  is  evident  that  men 
will  hereaf ter  use  that  form  and  rely  upon  it,  and  no  court  can 
sobeequently  dedare  it  bad  without  the  ris.k  of  great  mischief,  by 
making  worthlees  existing  contracts  and  obligations.  But  if  the 
fonner  dedsion  had  been  that  it  was  bad,  the  only  practice  that 
ooiüd  be  fomided  on  such  a  decision  would  be  a  practice  of  ab- 
Btalning  entirely  from  the  use  of  such  a  form;  and  a  subsequent 
Mslon,  revorsing  the  former,  and  holding  the  form  to  be  good, 
wonld  do  Utüe  if  any  härm." 

"Brown  y.   Flnley,  157   Ala.  424,  47  South.  577,  21  L.   R.   A. 

C^-  8.)  679,  131  Am.  St  Rep.  68;    In  re  Nigro's  Estate,  149  Gal. 

IQtt,  W  Pac.  384;    Thompson  v.  H^iry,  153  Ind.  56,  54  N.  E.  109: 

HaatettY.  Maxey,  134  Ind.  182,  33  N.  E.  358, 19  L.  R.  A.  379;   Bunt- 

M  T.  Spe^  41  Kan.  424,  21  Pac.  288,  3  L.  R.  A.  690;   Fisher  t. 

Utt.  110  S.  W.  822,  33  Ky.  Law  Rep.  609 ;   Shumaker  v.  Pearson,  67 
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of  stability  in  the  application  of  the  rule,  we  quote  the  fol- 
lowing  from  the  Supreme  Court  of  Indiana:  "Our  canon 
of  descents  is  not  retnarkable  for  precision  and  clearness, 
and  vexatious  questions  are  often  occurring,  requiring  judi- 
cial  interpretations  of  the  Statute.  Wc  cannot  change  a 
decision  without  producing  confusion  in  titles,  as  the  ruling 
made  would  necessarily  relate  back  to  the  time  the  law 
came  into  force.  But  if  the  canon  of  desccnt,  as  determined 
by  the  court  of  last  resort,  is  unjustor  even  distastefui,  the 
legisiature  can  change  the  rule  by  a  new  Statute  without 
interfering  with  vested  rights.  As  now  constitutcd,  how- 
ever  much  we  may  differ  from  the  opinions  of  our  predeces- 
sors,  we  shall  not  introduce  doubt  and  confusion  in  ques- 
tions of  property  by  ovcrriiling  the  previous  decisions  of 
this  court."  " 

Title  and  Rights  of  Public  Officers 

A  "rule  of  property"  is  not  necessarily  one  relating  to  the 
title  to  real  or  personal  estate.  And  it  has  been  held  that  a 
judicial  decision  that  batlots  cast  at  public  elections  must 
bear  the  füll  name  of  the  candidate  voted  for,  not  merely 
his  Initials,  concerns  the  title  of  public  officers  to  their  of- 
lices,  and  will  not  be  departed  from,  after  the  lapse  of  a 
term  of  years,  merely  becausc  deemed  wrong  in  principle.*' 
But  on  the  other  hand,  public  office  is  certainly  not  a  con- 
tract,  and  an  officer  takes  his  office  subject  to  any  reguia- 
tions  which  may  subsequently  be  made  concerning  it. 
Hence  where  a  Statute  fixing  or  reducing  the  rate  of  his 
compensation  is  adjudged  unconstitutional,  but  the  deci- 
sion is  afterwards  overruled  and  the  law  held  valid,  he  can- 
not contend  that  the  first  decision  constituted  a  rule  of 
property  or  a  contract.** 

Ohio  St  3.10,  65  N.  E.  1005;  Rany&n  t.  Wlantoofc.  SS  Or.  202,  104 
Fac.  417;  Brlght  t.  Bsterlr,  19»  Ps.  88,  48  Atl.  810;  Mafman  ▼. 
Rerlere,  47  Tex.  367. 

21  RockhlU  T.  Nelson,  24  Ind.  422. 

ai  Feople  ex  r«l.  Qurdon  t.  Clcott,  16  Mich.  283,  Vt  Am.  Dec.  141. 

=>  Sndbury  t.  Board  of  Com'rs  of  Monroe  Cotmty,  167  Ind.  440,  C2 
X.  E.  45. 
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Statutary  Construction 

The  principle  under  consideration  applies  as  well  to  the 
constniction  of  Statutes  as  to  decisions  enunciating  the 
niles  of  the  common  law.  After  the  intent  and  meaning  of 
a  Statute  have  been  settled  by  judicial  construction,  the  in- 
terpretation  put  upoa  it  becomes  as  much  a  part  of  the  law 
as  the  text  itself,  so  far  as  regards  titles  and  contractual 
rights  acquired  under  it.  And  in  so  far  as  such  a  construc- 
tion establishes  a  rule  of  property,  it  will  not  be  altered,  to 
the  prcjudice  of  titles  and  rights  settled  and  adjusted  under 
it,  so  long  as  the  Statute  itself  remains  unchanged,  unless 
some  paramount  and  constraining  reason  for  a  change  of 
judicial  rulings  shall  be  made  to  appear.'^ 

Precedents  Not  Seitling  Rules  of  Property 

It  should  be  observed  that,  while  a  judicious  adherence 
to  precedents  is  important  in  all  cases,  for  the  purpose  of 
imparting  stability  and  certainty  to  the  law,  and  while  the 
nile  of  Stare  decisis  applies  with  special  and  peculiar  force 
in  the  case  of  rules  of  property,  yet  this  force  is  much  mod- 
erated  wVien  the  question  is  as  to  the  continued  enforcement 
of  a  judicial  rule  which  cannot  be  made  the  basis  of  titles, 
contracts,  or  other  vested  rights.  In  the  latter  case,  the 
former  adjudications  should  be  foUowed  unless  plainly  er- 
roneous.  But  in  the  case  of  a  rule  of  property,  they  should 
be  followed  even  though  they  are  plainly  erroneous.  "The 
maxim  'stare  decisis'  has  greater  or  less  force  according  to 
the  nature  of  the  question  decided.  There  are  many  ques- 
tions  upon  which  there  is  no  objection  to  a  change  of  deci- 
sion  other  than  grows  out  of  those  general  considerations 
which  favor  certainty  and  stability  in  the  law.  These  are 
questions  where  the  decision  did  not  constitute  a  business 
nilc,  and  where  a  change  would  invalidate  no  business 
transactions  conducted  upon  the  faith  of  the  first  adjudica- 
tion.  As  an  Illustration,  take  a  case  involving  personal  lib- 
erty.    A  party  restrained  of  his  liberty  Claims  to  be  dis- 

"Lery  y.  Hltsclie,  40  La.  Ann.  600,  4  South.  472;  City  of  Se- 
d&lia  T.  Gold,  91  Mo.  App.  32;  Day  y.  Munson,  14  Ohio  St.  488; 
Brown  v.  F&rran,  3  Ohio,  140. 
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charged  under  some  constitutional  provision.  The  court 
erroneously  decides  against  him.  The  same  question  arises 
again.  To  change  such  a  decisicwi  would  destroy  no  rights 
acquired  in  the  past,  It  would  only  give  better  protection 
in  the  futurc.  The  maxim  in  such  a  case  would  be  entitled 
to  but  very  little  weight,  and  mere  regard  for  stability  ought 
not  to  be  allowed  to  prevent  a  more  pcrfect  administra- 
tion  of  justice."  *■ 

It  is  not  always  easy  to  draw  the  line  of  distinctioti  be- 
tween  precedents  which  do.  and  those  which  do  not,  es- 
tablish  rules  of  property.  But  in  general  it  may  be  saiii 
that  decisions  in  regard  to  remedies  and  matters  of  proce- 
dure  and  practice  may  become  rules  of  property  if  thcy  so 
far  affect  the  substantial  rights  of  parties  that  a  change  in 
the  rule  would  impair  vested  rights— rights,  that  is,  of 
property,  as  distingutshed  from  a  mere  right  to  avait  oneself 
of  a  particular  remedy  or  method  of  procedure.**  Thus. 
the  right  of  a  vendor  of  real  estate,  in  an  action  for  breach 
of  the  covenants  of  a  warranty  deed  against  incumbrances, 
to  prove  a  parol  agreement  by  the  vendee  to  pay  the  taxes 
which  are  a  lien  on  the  land,  as  a  part  of  the  consideration 
of  the  convcyance,  was  said,  at  an  early  day,  to  have  become 
a  rule  of  property  in  Indiana.*^  So  again,  where  a  defend- 
ant  in  partition,  after  final  decree  therein,  acquired  an  out- 
standing  interest  from  an  owner  who  had  not  been  a  party, 
and  at  the  time  he  acquired  such  interest  was  entitled,  un- 
der a  decision  of  the  supreme  court,  to  set  it  up  against  the 
plaintitf  in  the  partition  proceedings,  his  right  to  do  so  will 
not  be  affected  by  a  subsequent  contrary  decision  of  the 
supreme  court.*'  But  a  decision  that  an  ordinary  foreclo- 
sure  suit  in  a  court  of  equity  may  be  maintained  by  a  coun- 
ty  to  enforce  a  lien  for  delinquent  taxes,  without  the  prior 
issuance  of  a  tax  sale  certificate,  is  a  rule  of  practice  and  not 

.  t*Eneeland  t.  City  of  Uilwaakee,  15  Wts.  464,  602,  per  Paioe, 
J.,  dlBBeatlDg. 

"  See  Thouvenin  t.  Rodrlgiiee,  24  Tei.  4SS;  Reld  r,  W^rne  Cir- 
cuit Judge,  132  Mich.  406.  as  N.  W.  014. 

It  Carrer  t.  Loathaln,  38  Ind.  SSO. 

I)  Hill  \.  Brown.  144  N.  C.  117,  SO  S.  E.  «93. 
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a  rulc  of  property.**  And  a  construction  placed  upon  a 
section  of  the  Constitution  prescribing  the  mode  of  amend- 
ing laws,  is  not  a  rule  of  property,  but  only  a  rule  of  leg- 
islation.**  And  the  principle  of  stare  decisis  does  not  ap- 
ply  to  a  decision  which  settled  a  mere  rule  of  evidence,  such 
as  the  measure  of  credibility  to  be  accorded  to  the  testi- 
mony  of  a  witness  shown  to  have  been  false  in  one  partic- 
ular.  "It  is  not  a  rule  of  property  that  is  involved,  but  a 
rule  affecting  the  practica!  administration  of  justice,  and 
which,  if  wrong,  ought  at  the  earliest  opportunity  to  be 
corrected/'  •* 


REQUISITES  OF  DECISION  CONSTITUTING  RULE 
OP  PROPERTY  AND  SCOPE  OF  RULE 

77.  In  Order  tfaat  a  judicial  precedent  should  be  recognized 
as  having  settled  an  inviolable  rule  of  property,  it 
must  have  proceeded  f rom  the  court  of  last  resort ; 
and  in  the  case  of  a  series  of  decisions,  it  is  neces- 
sary  that  they  should  be  uniform  and  free  from 
conflict.  Further,  the  scope  of  a  rule  so  established 
will  be  limited  to  the  precise  questions  involved 
in  the  prior  decision  and  adjudicated  by  it,  or  to 
such  points  or  principles  as  may  be  necessarily  im- 
plied in  the  judgment  given« 

No  such  finality  attaches  to  the  decisions  of  the  inferior 
^  ^ntermediate  courts  that  they  can  be  considered  as  es- 
^'^'ishing  a  rule  of  property,  however  uniform  their  course 
^^  decisions  or  however  long  continued.  No  question  of 
*^  is  finally  settled  until  it  has  been  determined  by  the 
^^Oürt  of  last  resort.  It  is  of  the  essence  of  the  theory  of 
/^les  of  property*'  that  the  members  of  the  Community 
^^^  (or  may  be  supposed  to  have)  taken  titles,  invested 

I*  ^gan  C!ount7  t.  Garnahan,  66  Neb.  685,  95  N.  W.  812. 
j^J  ^reencastle  Sonthem  Tumpike  Co.  t.  State  ex  rel.  Malot,  28 
^9^  382. 

^  M:€ad  V.  McGraw,  19  Ohio  St.  65. 
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mtmey,  and  regulated  their  business  dealings  in  reliance  on 
a  judicial  decision  or  dccisions  which  they  had  a  right  to 
regard  as  a  final  and  authoritative  Statement  of  the  law 
which  should  govem  them.  If  such  action  has  been  taken 
by  interested  parties  on  the  faith  of  a  decision  of  a  lower 
court  merely,  tliis  should  not  tn  any  way  bind  or  preclude 
the  highest  court,  when  the  question  is  presented  to  it, 
from  announcing  a  contrary  ruie,  if  that  is  deemed  mcwe 
correct.'*  It  is  true  that  an  appellate  court  might  hesitate 
long  before  reversing  a  rule  long  and  consistently  adhered 
to  by  the  inferior  courts,  if  thoroughly  satisfied  that  inter- 
ests  of  great  importance  and  wide  extent  have  vested  undcr 
the  supposed  rule  and  that  great  injury  would  result  from 
overturning  it.  But  even  in  this  case  the  Upper  court 
would  not  feel  judicially  constrained  to  yield  its  views  to 
those  asserted  below  on  the  technical  ground  of  a  rule  of 
property  being  involved.  As  between  the  various  inferior 
Courts  of  the  same  System,  having  co-ordinate  Jurisdiction, 
a  uniform  course  of  decisions  in  the  other  courts  might 
well  induce  any  one  of  them  to  accept  and  follow  the  rul- 
ing  so  made,  in  the  absence  of  any  decision  of  the  court  of 
last  resort.  But  even  if  such  a  course  could  be  based  on 
the  ground  that  the  current  of  authorities  had  established 
a  rule  of  property,  there  is  no  room  for  such  a  contention 
where  the  decisions  of  the  various  co-ordinate  courts  on  the 
point  in  question  are  not  uniform  but  conflicting."  And 
indeed,  this  appites  also  to  a  series  or  line  of  decisions  in 
the  highest  court  of  the  system.  They  cannot  be  regarded 
as  establishing  a  rule  of  property  unless  they  are  uniform- 
ly  to  the  same  effcct  and  purport. 

in  Order  to  constitute  a  rule  of  property,  it  is  not  neces- 
sary  that  reiterated  decisions  should  have  been  rendered  on 
the  same  question.  Although  the  original  adjudicalion  up- 
on  the  point  involved  will  gain  force  and  authority  from 
having  been  followed  and  approved  in  numerous  subse- 

•1  Ynioo  ft  M.  y.  B.  Co.  v.  Adams,  81  Miu.  90,  32  Sootti.  S87: 
Ocean  B«ach  Ass'n  v.  Brlnler,  34  N.  J.  Bq.  438.  Compare  Jefferson 
T.  BangB,  197  N.  Y.  3S,  90  N.  E.  109, 134  Am.  St.  Rep.  8Se. 

13  Tbe  Madrid  (C.  G.)  40  Fed.  OTT. 
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has  eonformed  to  the  law  as  existing  and  enforced,  it  will 
be  assumed  that  the  court  of  last  resort,  by  directing  the 
enforcement  of  the  law  as  interpretcd  by  it,  has  impliedly 
recognized  its  validity,  and  its  constitutionality  is  no  longer 
a  subjecl  of  controversy."  There  is  also  a  diffcr«nce  in 
this  particular  between  a  single  isolated  decision  and  one 
which  has  been  foUowed  in  numerous  subsequent  cases. 
In  the  forraer  case,  the  rule  of  property  established  by  the 
decision  is  to  be  limited,  as  above  stated,  to  the  prccise 
point  necessarily  Jnvolved  and  decided.  But  in  the  latter 
case,  the  rule  must  be  as  extensive  as  the  boundaries 
marked  out  for  it  by  the  subsequent  dccisions.  That  is,  the 
original  decision  will  be  authority  and  a  rule  of  property 
as  to  all  the  principles  declared  by  the  subsequent  cases 
to  have  been  established  by  it.'"  And  in  this  way  a  mere 
dictum,  when  it  relates  to  such  matters  as  the  validity  of 
titles  to  real  estate,  may  acquire  the  sanctity  and  inviola- 
bility  of  a  rule  of  property,  if  it  is  accepted  by  subsequent 
decisions  of  the  same  court,  not  as  a  dictum  but  as  an  of- 
ficial  precedent. 

It  remains  to  be  stated  that  rules  of  property  established 
by  the  decisions  of  the  court  of  last  resort  of  a  State  are 
carried  over  into  a  new  State,  which  is  formed  out  of  the 
territory  of  the  first  State,  and  remain  there  equally  bind- 
ing  and  conclusive,  For  instance,  where  a  decision  of  the 
Court  of  Appeals  of  Virginia  has  been  rendered,  estabtish- 
ing  a  rule  of  property,  which  has  been  repeatedly  followed 
in  like  cases,  before  the  creation  of  West  Virginia,  it  will 
not  be  disturbed  or  departed  from  by  the  courts  of  West 
Virginia,  except  for  the  most  cogent  reasons  and  upon  a 
clear  manifestation  of  error.** 

"Ünlted  Statea  SaTing  ft  Loan  Co.  t.  Miller  (Tenn.  Ch.  App.) 
47  S.  W.  17;  LaC7  T.  Otum,  144  Gal.  611,  78  Fac.  30;  Dunklia 
County  y.  Cbouteau,  120  Mo.  577.  25  S.  W.  553.  Cotnpare  Safldl 
V.  Orr.  109  Va.  768,  64  8.  B.  1057. 

*•  Mattieeon's  Belre  t.  Hearlo,  29  Ala.  210.  218. 

*»  WUson  T.  P»rry,  2»  W.  Va.  16»,  1  8.  B.  302. 


S  78)      ACTTDAI.  OB  FBUDUFITTa   BCLUNOB  O! 


ACTUAL  OR  PRESUMPTIVE  RELIANC 

78.  To  constitute  •  decision  or  serieB  of  decii 
property  it  is  not  necessary  to  sh' 
Mances  of  reliance  placed  upon  them 
as  scttling  the  law.  It  is  enough  i 
nounced  was  capable,  from  its  gen« 
becoming  a  rule  of  property,  and  if, 
ture  and  frequent  occurrcDce  of  the 
actions  to  which  it  relates,  it  may 
prestimed  to  have  entered  into  the 
ings  of  the  Community;  and  thia 
increases  in  force  with  the  length  o( 
bas  stood. 

On  the  question  of  following  or  overrulii 
decision  or  serics  of  decisioas,  the  existence 
the  rule  therein  announced  as  a  rule  of  prop 
of  faet,  rather  than  matter  of  law,  But  it  is 
termined  by  the  production  of  evidcnce,  but 
iag  of  presumptions.  It  is  neither  necessai 
to  bring  to  the  attention  of  the  court  spec 
outside  the  record,  in  which  titles  may  have  vi 
may  have  been  acquired  in  reltance  on  the  s 
previous  decision.  It  is  to  be  shown,  by  an  i 
decision  in  question  and  of  the  rule  which  it 
relation  to  the  general  business  habits  of  th 
the  practice  of  conveyancers,  and  the  well-k 
past  or  contemporary  history,  as  bearing  on 
lirst,  that  the  particular  rule  or  principle  ei 
naturally  capable  of  entering  into  the  found 
or  other  rights  as  a  determining  dement,  am 
the  kind  of  transactions  to  which  it  relates  ai 
general,  or  usual  occurrencc.  To  these  facts 
the  presumption  that  the  people  generally  w 
rely  on  a  decision  of  the  court  of  last  resc 
the  law  on  the  particular  point  to  which  i 
cQurse  it  is  possible  to  conceive  of  instances  i 
tision  of  the  highest  court  of  the  State  migh 


262  BULE8  OF  FROPDRTT  (Ch.  5 

regarded  by  experts  as  a  dangerous  precedent,  as  a  very 
serious  Innovation,  or  as  being  radically  unsound  and  in- 
defensible.  This  would  detract  greatly  from  its  authority, 
and  in  such  cases  lawyers  would  advise  their  clients  tö 
safeguard  their  interests  by  avoiding  the  particular  State 
of  facts  or  combination  of  circumstances  to  which  the  dc- 
cision  related,  or  by  so  arranging  their  transactions  that 
they  would  not  be  affected  by  either  the  sustaining  or  the 
overruling  of  the  doubtfui  decision.  In  these  circumstanc- 
es, it  could  scarcely  become  a  rule  of  prc^erty.  But  cases 
of  this  kind  must  be  so  rare  as  to  be  negligible  in  a  prac- 
tical  consideration  of  the  general  rule.  Ordinarily,  there- 
fore,  the  concurrence  of  these  three  elements — the  nature 
of  the  rule  announced  in  the  previous  decision,  as  being 
capable  of  applying  to  the  acquisition,  descent,  or  transfer 
of  property  or  rights,  the  frequcnt  or  usual  occurrence  of 
the  acts  or  transactions  to  which  it  relates,  and  the  usual 
acquiescence  in  the  decisions  of  the  court  of  last  resort  as 
settling  the  law — will  be  sufBcient  to  show  that  it  has  be- 
come a  rule  of  property  and  is  so  rcgarded.  In  the  lan- 
guage  of  the  authorities,  the  special  reasons  which  forbid 
the  overruling  of  a  decision  of  this  kind  apply  where  it 
"may  fairly  be  presumed  to  have  been  acted  on  as  a  rule 
of  property,"  where  it  "may  reasonably  be  supposed  to 
have  entered  into  the  business  transactions  of  the  country," 
where  "investments  and  contracts  have  presumably  been 
made"  on  the  faith  of  it,  or  where  it  "may"  or  "probably 
has"  been  regarded  as  a  rule  of  property.*^ 

Acquiescence  in  a  decision  and  reliance  upon  it  as  a  rule 
of  property  may  further  be  shown  by  the  absence  or  rare 
occurrence  of  litigation  involving  the  same  question  or 
pcMnt  of  law,  Thus,  Lord  Mansfield  once  remarked ;  "The 
great  object  in  questions  of  property  is  certainty,  and  if 
an  erroneous  or  hasty  determination  has  got  into  practice, 
there  is  more  benetit  derived  from  adhering  to  it  than  if 

«i  Bennett  t.  Bennett,  34  Ala.  S3;  Hatbeson's  Belra  v.  He&rlo,  29 
Aln.  210;  McTay'B  Adm'r  v,  IJams,  27  Ala.  238;  Schoonorw  v. 
Birnbaum,  148  Cal.  548,  83  Pac.  909;  Dean  t.  Qlbson  fTex.  Clv. 
App.)  48  5.  W.  57. 
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it  wer;  to  be  overtumed.  Many  estates  may  be  e 
tndtrthe  authority  of  Coulson  v.  CoulsMi  ([2  Atk.  24 
-^,  2  Strange,  1125]  the  case  now  impugned  and 
10  bt  overtumed)  the  titles  to  which  would  be  sHe 
"ledwision  in  that  case  were  to  be  overruled,  and  tJ 
'S  so  f^enerally  known  among  convcyancers  that  it 
possible  there  should  be  many  held  under  the  cc 
construclion,  because  if  there  were  thcy  would  hav 
tontroverted."  ** 

Unquesttonably  there  may  be  cases  in  which  it  < 
afErmed  without  hesitation  that  a  given  decision  h 
comc  a  rule  of  property,  as,  for  example,  where  thi 
Mon  sustained  the  constitutional  vaHdity  of  a  statu 
thoriztng  a  city  to  issue  bonds  for  the  constructioi 
public  improvement,  and  on  the  faith  of  it  the  bond 
been  seid  and  the  improvement  made.*'  On  the 
hand,  there  are  occasional  cases  in  which  it  can  be  | 
Seen  that  a  given  decision  could  not  er  did  not  bec 
rule  of  property.  For  instance,  a  decision  that  a  sta 
grant  of  exemption  from  taxation  to  a  certain  inst 
did  not  extend  to  certain  classes  of  property  may  b< 
mied  without  regard  to  the  doctrine  of  rules  of  pn 
vfhere  it  appears  that  no  other  Institution  in  the  st; 
joys  a  grant  of  exemption  in  the  same  terms  in  its  t 
orbygeneral  law.**  Even  in  cases  where  there  can 
certainty  as  to  whether  the  particular  decision  has 
not  been  relied  on  as  a  rule  of  property,  yet  if  it 
probabie  that  many  titles  may  have  been  acquired 
strength  of  it,  and  vast  interests  depend  on  the  corr 
lution  of  the  question  of  law  involved,  it  may  propt 
considercd  open  to  reconsideration."*  In  facl,  as  w 
sutcd  above,  it  is  altogether  a  question  of  probabili 
presumption  being  more  or  less  streng  according  to  • 


**  HodgBon  r.  Ambroae,  Dotig.  337. 

"Citj  of  arclnnatt  y.  Taft,  63  Ohio  SL  141,  58  N.  E.  63. 
"Colorado  Seminar?  ▼•  Board  of  Com'rs  o(  Arapatioe 
%  Colo.  BOT,  n  Pac  410.     And  aee  Becker  t.  Superior  C 
Suti  Clua  Connt;,  ISl  Cal.  S13,  00  Pac.  688. 
«WUton  T.  Beckwlth,  140  Mo.  359.  41  8.  W.  986. 
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varying  circumstances.  As  remarked  by  a  writer  on  this 
subject :  "Although  the  authorities  are  silent  on  the  degrce 
of  presumption  requisite  to  overbear  an  actual  case  of 
hardship  before  the  court,  I  apprehend  it  would  require 
a  very  striking  case  of  prescnt  positive  hardship,  amounting 
to  an  irremediable  injustice,  to  overcome  even  the  ordinary 
presumption  that  a  decisioti  of  some  length  of  time  Stand- 
ing, capable  of  becoming  a  ruie  of  property,  has  actually 
done  so."  *' 

The  length  of  time  during  which  the  particular  decision 
has  stood  unqiiestioned  (or  at  any  rate  not  overruied)  has 
an  important  bearing  on  this  question.  For  of  course,  as 
the  years  go  by,  the  number  of  instances  in  which  it  has 
been  relied  on  as  a  rulc  or  foundation  for  the  acquisition 
and  transfer  of  property  will  increase,  and  proportionally 
greater  would  be  the  injury  and  confusion  resulting  from 
overturning  it.  If  the  decision  was  wrong  in  principle  and 
is  likely  to  do  great  härm,  it  may  be  arrested  and  correctcd 
while  it  is  still  a  novelty.  As  stated  by  the  court  in  Mis- 
souri, a  decision  should  not  be  adhered  to  on  the  ground 
of  Stare  decisis,  where  it  is  not  siipported  by  reason  or  au- 
thority,  and  is  in  conflict  with  prior  decisions,  and  is  of  so 
recent  Promulgation  that  it  is  not  probable  that  property 
rights  will  be  seriously  affected  by  its  reversal."     But  it 


*"  Welle,  Rea  Adjud.  p.  652. 

*i  Young  V.  Downey,  150  Mo.  817,  61  S.  W.  751.  See,  alao,  Herron 
T.  Whlteley  Malleable  CastlogB  Co.  (Ind.  App.)  92  N.  E.  555.  In 
tbe  latter  case,  it  waa  held  tMt  the  rule  of  adberence  to  precedents 
wblcb  constltute  a  rule  of  property  or  contract  doea  not  applf  wtiere 
tbe  declBlona  relted  on  are  conflicting,  not  well  conetdered,  or  made 
Bo  reeently  before  tbe  contract  or  property  rlgbt  to  be  alTected  was 
made  or  acquired  tbet  tbe;  coold  not  reasonably  be  preaumed  to 
bave  been  made  or  acquired  on  tbe  faltb  of  tbe  declBlona  relied  on. 
In  tbe  caae  at  bar,  tbe  queatlon  was  aa  to  tbe  lien  of  one  fumlsblng 
macblnery  to  an  InBolTent  corporatlon,  bot  wltbont  Qllng  notice  of 
Intention  to  Claim  a  materlalman'a  llen.  The  decision  relied  on 
bad  been  made  only  tbree  or  four  montha  before  the  aale,  and  was 
In  confllct  wlth  otber  recent  declalone  ot  tbe  same  court.  It  was 
beld  that  It  could  not  be  considered  aa  taavlog  establlsbed  a  rnle  of 
propert7,  so  far  aa  concemed  tbe  plaintlff  In  tbls  case.  Herein  It 
waa  also  stated  tbst  decUdona  of  ttie  coorta  of  last  reoort  do  not 


i  79)    nrDicuL  adhi 

is  otherwise  if  a  con 
It  may  then  be  too  1 
without  producing  gr 
letting  jt  stand.  In  t 
name  any  precise  pei 
or  sufficient  thus  to  £ 
dtpend  apon  the  natt 
parative  frequency  or 
iacts  to  which  it  relal 
desccnt  of  property  o 
Ae  every-day  life  of  i 
1  kvi  years  will  prot 
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79.  A  deciBion  or  ser 
proper^  wiU 
court  is  now 
or  wrong  in 
viction,  thc  : 
uoless  there 
tance  for  rev 

In  addition  to  the 
adhering  to  prior  d» 
refusing  to  overturn 
become  rules  of  propi 
action  it  is  not  enou 
was  wrong.  Althoug 
Same  question,  may  t 
tiaon  was  erroneous 

Kqnlw  ü»  appllcatlon  < 
iKai  pnbUehed  In  the  re] 
m  tK  ot  lach  loi^  and 
»""%  be  piesnmed  to  1 
"Bennett  t.  Bomett, 
92  M  m  (ten  years.) 
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reason,  or  fundamentally  wrong  in  principie,  yet  if  it  has 
become  a  rule  of  property,  this  will  not  Warrant  its  re- 
versal;  in  addition,  thcre  must  be  very  cogent,  and  indeed 
imperative,  reasons,  growing  out  of  the  practical  Operation 
of  the  rule  in  question  or  out  of  the  requirements  of  sound 
public  policy,  for  changing  the  law.** 

This  rule,  and  the  reasons  on  which  it  rests,  are  amply 
vindicated  by  the  authorities.  "There  are  some  questitms 
in  law  the  Anal  settlement  of  which  is  vastly  more  im- 
portant  than  how  they  are  settled,  and  among  these  are 
niles  of  property,  long  recognized  and  acted  upon,  and  lin- 
der which  rights  have  vested.  However  much  the  court, 
as  now  constituted,  may  difier  from  the  decisions  of  its 
predecessors   upon   such    questions,   it   will   not   ovcrrule 

«»Bennett  t.  Bennett.  34  Ala.  C3i  Fleld's  Hetra  t.  Qoldsbr,  28 
Ala.  21S,  60  Am.  Dec.  341 ;  Fltcock  t.  State,  »1  Ark.  627,  121  S.  W. 
742;  Hlhn  v.  Courtls.  31  Cal.  398;  Scott  t.  Stewart,  84  Gfl.  772.  11 
S.  E.  897;  Bmxon  t.  Bresaler,  64  111.  48S;  Reichert  t.  McCIure,  23  111. 
SIB:  Hopkins  r.  McCann,  19  111.  113;  Harrow  t.  Myers,  29  Ind. 
470;  RockbUl  T.  NelBon,  24  Ind.  422;  Pond  t.  Irwin.  113  Ind.  243, 
IS  N.  E.  272;  Llndsa^  t.  Llndsaf,  47  Ind.  283;  Hlnes  t.  DrWer, 
88  Ind.  3S9;  Wiseman  v.  Beckwltli,  90  Ind.  185:  Bocker  v.  Metzger, 
171  Ind.  304,  86  N.  B.  403;  Nickels  v.  Commonwealth,  131  Kr. 
75.  64  S.  W.  448,  23  Ky.  Law  Hep.  778;  Farmer's  Helrs  r.  Fletcher. 
11  La.  Ann.  142;  Fisher  v.  Wagner,  109  Md.  243,  71  Atl.  990.  21 
L.  E.  A.  (X.  S.)  121;  Emerson  v.  Atwater.  7  Mich.  12:  Currlden 
T.  St.  Paul  &  N.  P.  Hy.  Co.,  50  Minn.  454,  52  N.  W.  966;  Boon 
V.  Bowera,  30  Miss.  246,  64  Am.  Dec.  159;  Lombard  t.  Lombard, 
57  Miss.  171;  Beed  r.  Ownby,  44  Mo.  20i;  SL  Louis  By.  Co.  t. 
Soutttero  By.  Co.,  138  Mo.  591,  3»  S.  W.  471;  Nortnass  v.  Pioneer 
Townalte  Co.,  82  Neb.  382,  117  N.  W.  951;  Qrandjean  r.  Beyl.  78 
Neb.  354.  114  N.  W.  414;  State  v.  Taylor,  68  N.  J.  Law.  276.  53  AU. 
392;  Van  Winkle  t.  Coaatantlne,  10  N.  T.  422:  Goodell  t.  Jackson, 
20  Johns.  (N.  T.)  693,  722,  11  Am.  Dec.  351 ;  Klrby  r.  Boyette,  118 
N.  C.  244,  24  S.  B.  18 ;  HUI  t.  Atlantic  &  N.  C.  R.  Co..  143  N.  C. 
539,  55  S.  E.  854,  9  L.  B.  Ä.  (N.  S.)  606;  Sheldon'a  Lessee  v.  New- 
ton. 3  Ohio  St.  494;  Keamy  v.  Buttles,  1  Ohio  St  362;  Dugan  t. 
Campbell,  1  Oblo,  110;  Paulson  v.  City  of  Portland,  16  Or.  450, 
19  Pac.  450.  1  L.  B.  A.  673;  York's  Appeal.  110  Fa.  69.  2  AtL  6S; 
Gage  V.  City  of  Charleston,  3  S.  O.  491;  State  ex  rel.  Gaines  t. 
Wbltworth,  8  Lea  (Tenn.)  591 ;  Bonds-Foster  Lumber  Co.  t.  Northern 
Pac  E.  Co..  53  Waah.  302.  101  Pac.  877 ;  James  v.  Jame«,  51  Waah. 
60,  97  Pac.   1113;     Pylea  t.   Biverslde  Fumltnre  Co.,  30  W.  Va. 
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be  confidently  relied  on  that  the  question  is  settled.  It  is 
not  always  that  the  courts  may  fieely  inquire,  in  determin- 
ing  a  case  before  them,  what  is  the  law,  Sometimes  inves- 
tigation  should  stop  when  it  is  ascertatned  what  has  been 
decided  on  the  subject.  We  think  the  doctrine  of  Stare  de- 
cisis  should  be  applied  to  the  question  now  presentcd.  Such 
is  its  relation  to  the  interests  of  our  people,  among  whom 
real  estate  is  so  much  an  article  of  traffic,  that  it  is  not 
possible  to  esfimate  the  extent  of  the  evil  which  would 
follow  a  decision  of  this  court  now  overruling  Strong  v. 
Clem  [12  Ind.  37,  74  Am.  Dec.  200]  and  the  cases  which 
followed  it.  If  the  doctrine  of  those  cases  be  admitted  to 
be  wrong,  yet  it  is  quite  obvious  that  it  has  already  ac- 
complished  most  of  the  härm  that  can  ever  result  from  it. 
while  a  change  now  would  sow  a  wide  crop  of  serious 
evils  to  the  injury  of  those  who  are  innocent,  and  who  have 
purchased  and  sold  real  estate  upon  the  faith  of  a  doctrine 
declared  by  this  court  no  less  than  half  a  dozen  times  with- 
in  the  last  ten  years."  "  So  again,  the  Supreme  Court  of 
Ohio,  speaking  of  tlie  construction  of  a  Statute  relating  to 
suits  on  negotiable  paper  issued  without  authority  by  pri- 
vate bankers,  remarks :  "It  is  very  evident  that  the  simplest 
justice  to  our  predecessors  as  well  as  the  public  should 
prevent  us  from  interfering  with  decisions  deliberately 
made,  merely  because  a  difference  of  opinion  might  exist 
between  them  and  us  upon  a  doubtful  and  difficult  ques- 
tion of  construction.  But  v^hen,  as  in  this  case,  the  decision 
has  relation  to  large  amounts  of  a  species  of  property  which 
assumes  a  value  in  the  market,  changes  hands,  and  is  dealt 
with  upon  the  confidence  reposed  in  the  correctness  of  the 
decision  of  the  highest  judicial  tribunal  in  the  State,  noth- 
ing short  of  the  most  urgent  necessity  to  prevent  injustice, 
or  vindicate  clear  and  obvious  principles  of  law,  would 
justify  US  in  departing  from  it."  " 

The  final  consideration  which  induces  a  court  to  adhere 
to  what  it  believes  to  have  been  a  bad  or  wrong  decision 
is  the  inevitable  injury  to  the  rights  of  innocent  parties  who 
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when  satisfied  of  their  inc'orrectness.  Though  the  decision 
in  question  may  lie  at  the  foundation  of  titles  or  other  prop- 
erty  rights,  the  constitutions,  as  now  generally  framed,  do 
.  not  lay  any  ban  upon  the  courts  in  respect  to  the  reconsid- 
eration  and  reversal  of  the  ruies  they  may  have  formerly 
laid  down.  The  constitutioiial  guaranties  in  respect  to  the 
enjoyment  of  property,  the  Obligation  of  contracts,  and  the 
equal  protection  of  the  laws,  are  addresscd  to  the  legisla- 
tive department  of  government,  and  perhaps  in  some  in- 
stances,  to  executive  or  administrative  officers,  but  not  to 
the  courts  in  a  matter  of  this  kind.  Therefore  judicial  ad- 
herence  to  a  rule  of  property'  once  laid  down  is  a  matter  of 
judicial  propriety,  based  on  consideration  for  vested  rights 
and  for  the  stability  of  the  law,  but  not  a  constitutional 
right  of  the  Citizen."  On  the  contrary,  the  supreme  law 
may  rcquire,  instead  of  forbid,  the  reversal  of  earlier  deci- 
sions.  When  a  court  is  satisfied  that  a  prior  decision, 
though  it  may  have  bccome  a  rule  of  property,  is  directly 
in  contravention  of  the  Constitution,  it  is  its  imperative 
duty  to  overrule  it,'^  Aside  from  this,  there  are  instances 
whcre  it  is  not  only  perraissible  but  entirely  proper  for  the 
court  of  last  resort  to  depart  from  the  doctrine  of  earlier 
cases,  and  settle  the  law  for  the  future  in  accordance  with 
its  firm  convictions  of  what  the  law  really  is.  This  of 
course  will  not  be  done  capriciously,  nor  merely  because 
there  is  some  doubt  as  to  the  correctness  of  the  former  de- 
cision. But  the  court  must  be  satisfied  that  it  was  certainly, 
cleariy,  or  plainly  erroneous.  When  this  is  the  case,  it  is 
proper  to  overrule  it  when  it  docs  not  appear  that  it  has 
been  acted  upon  as  a  rule  of  property  or  that  rights  have 
vested  under  it  or  that  its  reversal  would  disturb  vested  in- 
terests,"  when  it  is  clear  that  the  decision  in  question,  re- 
garded  as  a  continuing  rule  of  property,  is  injurious  to  the 
Community  generally  and  unjust  in  its  Operation,'*  or  when, 

0*  Ettor  r.  City  of  Tacoma,  57  Wash.  60,  107  Pac.  1061. 

«I  Storrie  t.  Cortes,  90  Tei.  283,  88  8.  W.  154,  35  L.  E.  A.  666: 
HlgelM  7.  Bordages,  88  Ter.  458,  81  S.  W.  803,  83  Am.  St  Bep.  770. 

>»  State  T.  I^wtB,  69  Oblo  St  202,  6S  N.  B.  132;  Truxton  y.  Falt 
&  Slagle  Co.,  1  FennewlU  (Del.)  483,  42  Atl.  431.  73  Am.  St  Bep.  81. 

"  Llnn  T.  Ulnor.  4  Nev.  402. 
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GENERAL  PRINCIPLE 

81.  Whett  a  point  or  question  arising  in  the  course  of  a  liti- 
gation  is  once  solemniy  and  finally  decided,  the 
rule  or  principle  of  law  announced  as  applicable 
to  the  facts  presented  becomes  the  law  of  that  casc 
in  all  its  subsequent  stages  or  developments,  and 
is  binding  both  upon  the  parties  and  their  privies 
and  also  upon  the  court,  so  that  the  former  will 
not  be  permittcd,  nor  will  the  latter  consent,  to 
reopen  the  same  issues  for  further  consideration 
whatever  groiinds  there  may  be  for  regardiog  that 
decision  as  erroneous. 

The  doctrine  of  "the  law  of  the  case"  is  a  very  well  es- 
tablished  principle  of  otir  jurisprudence,  and  the  rule  stated 
above  is  abundantly  supported  by  the  authorities.  While 
its  most  familiär  application  is  seen  in  the  case  of  a  second 
appeal  or  writ  of  error,  after  an  appeal,  reversal,  and  new 
trial  in  the  court  below,  in  which  case  the  reviewing  court 
will  not  hear  argument  on  any  matters  determined  by  the 
decree  of  reversal  nor  reconsider  the  questions  adjudicated 
on  the  former  appeal, — as  will  be  shown  tnore  fully  in  the 
succeeding  sections, — yet  it  is  equally  applicable  to  all  de- 
cisions  of  the  trial  court  upon  particular  branches  of  the 
litigation  or  upon  preliminary  objections  or  issues.     That 
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a  firni  foundation  in  that  principle  of  sound  public  policy 
which  underlies  the  ruie  of  res  judicata,  that  it  is  important 
for  the  Community  in  general,  as  well  as  for  the  parties  im- 
mediately  concerned,  that  each  litigation  should  bc  brought 
to  a  deftnite  and  final  close.  On  thts  principle,  it  Js  said 
that  parties  will  not  be  permitted  to  waste  the  time  of  the 
Courts  by  the  repetition  in  new  pleadings  of  Claims  which 
have  been  set  up  on  the  record  and  overruled  at  an  earlier 
stage  of  the  proceedings.* 

But  the  theory  of  "the  law  of  the  case"  diSers  in  detail 
hoth  from  that  of  the  doctrine  of  stare  decisis  and  from 
the  rule  of  res  judicata  or  the  conclusiveness  of  judgments. 
As  to  the  former,  it  may  be  remarked  that  the  particular 
decision  in  question  may  indeed  constitute  a  preccdent  for 
the  determination  of  the  like  question  when  it  shall  arise 
between  other  parties  or  in  a  difFerent  suit ;  and  so  far  the 
doctrine  of  Stare  decisis  would  Warrant  an  adherence  to 
it  on  the  part  of  the  court  which  rendered  it  and  all  in- 
ferior Courts.  But,  regarded  as  a  precedent  mercly,  the  de- 
cision may  be  overruled  or  modified  if  afterwards  deemed 
erroneous.  Regarded  as  the  law  of  the  particular  case,  it 
cannot  be  reversed  or  departed  from,  even  though  it  is 
erroneous.  As  observed  by  the  Supreme  Court  of  Cali- 
fornia, "a  previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  made  may  be  only  authority  in  other  cases, 
to  be  followed  or  affirmed,  or  to  be  modified  or  overruled, 
according  to  its  intrinsic  merits,  but  in  the  case  in  which 
it  is  made  it  is  more  than  authority;  it  is  a  final  adjudica- 
tion,  from  the  consequences  of  which  the  court  cannot  de- 
part  nor  the  parties  relieve  themselves." '  And  as  ta  the 
Statement  that  the  law  of  the  case  cannot  be  changed  in 
the  particular  case  even  though  the  court  should  afterwards 
come  to  the  conclusion  that  it  was  erroneous,  we  quote  as 
follows  from  another  opinion  of  the  same  court:  "The 
latter  portion  of  that  decision  is  in  abrogation  of  one  of  the 
plainest  principles  of  law ;  and  if  this  case  was  a  new  one, 
I  would  not  hesitate  to  overrule  it.    But  legal  rules  deprivc 
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PURTHER  PROCEEDINGS  IN  APPELLATE  COURT 

82.  When  a  case  has  been  dedded  in  an  appelUte  comt,  and 
afterwards  comes  there  again  by  appeal  or  writ 
of  error,  only  such  questions  will  be  noticed  as 
were  not  determiijed  in  the  previous  decision ;  the 
points  of  law  already  adjudicated  become  the  law 
of  the  case,  and  are  not  to  be  reversed  or  departed 
from  in  any  of  its  subsequent  stages. 

This  rule  finds  its  most  usual  illustration  in  the  case 
where  an  appeal  or  writ  of  error  results  in  the  reversal  of 
the  judgment  below  and  the  grant  of  a  ncw  trial,  which  is 
duly  had,  and  after  the  entry  of  the  second  judgment  an 
appeal  or  writ  of  error  is  again  taken.  In  this  case,  the  ap- 
pellate  court  will  consider  itself  absolutely  and  irrevocably 
bound  by  the  previous  decision,  so  far  as  regards  the  par- 
ticular  case,  and  the  matters  and  questions  considered  and 
decided  on  the  first  appeal  will  not  be  open  for  reconsidera- 
tion  or  review  on  the  second  appeal.  As  to  them,  the  first 
decision  is  the  law  of  the  case,  and  they  are  closed.  Noth- 
ing will  be  reviewed  but  new  facts,  pleadings,  or  evidence, 
or  proceedings  in  the  court  below  subsequent  to  the  first 
trial.* 

T  Wasbington  Bridge  Co.  v.  Stewart,  S  How.  425,  11  L.  Ed.  65S; 
Kector  V.  Danley,  14  Ark.  307;  Stacy  v,  Vermont  Cent.  B.  Co.,  31; 
Vt.  552:  Phelan  v.  City  and  County  of  San  Francisco,  20  Cal.  45; 
City  Of  Hftstliies  V.  Foiworthy,  45  Neb.  676,  63  N.  W.  955.  34  L.  R. 
A.  321:  Standard  Sewlng  Mach.  Co.  v.  Leslle,  118  Fed.  557,  55  C. 
C.  A.  323;  Terre  Haute  &  I.  R.  Co.  v.  Baker,  4  Ind.  App.  66,  30 
N.  E.  431 :  Board  of  Com'rs  of  Morgan  County  v.  Pritcliett,  85 
Ind.  68;  Rlcbmonil  SL  R.  Co.  t.  Reed.  Ö3  Ind.  9;  Hone  t.  Fleming, 
123  Ind.  262,  24  N.  E.  238:  Anderson  v.  Kramer,  93  Ind.  170: 
Jones  T.  Castoi,  96  Ind.  307;  Braden  v.  Graves,  85  Ind.  92;  Mc- 
Kinney  t.  State  ex  rel.  Nlion.  117  Ind.  26,  19  N.  E.  613;  Cole  v. 
Wright,  70  Ind.  179;  Mnlianj  v.  First  Nat.  Bank  of  Indianapolis. 
S9  Ind.  424;  Board  of  Com'ra  of  Harrlson  County  v.  Cole,  8  lud 
App.  485,  36  N.  E.  47;  In  re  Cook'a  Eetate,  143  Iowa,  733,  122  N. 
W.  578;  Overall  v.  Ellle,  38  Mo.  209;  Davidson  v.  Dallas,  15  Cal. 
75;  Helttlen  v.  Martin,  59  Cal.  181;  Mason  v.  Burk,  120  Ind.  40J. 
22  N.  B.  119;  Continental  Life  Ins.  Co.  v.  Heuser,  111  Ind.  266,  12 
X.  B.   479. 
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for  a  reargument.  Precisely  the  same  questions  are  in- 
volved  now  as  were  then  passed  upon  and  settled,  and  pre* 
cisely  the  same  parties  are  before  us  in  precisely  the  same 
case.  Under  these  circumstances,  the  decree  passed  by  this 
court  is  binding  not  only  on  the  court  below,  but  also  on 
this  court,  when  the  proceedings  are  reviewed  upon  a  sub- 
sequent  appeal." '  To  the  same  cffcct  speaks  the  Supreme 
Court  of  Illinois.  "There  must  be  an  end  of  litigation,  and 
where  a  cause  has  been  decided  in  the  appellate  court  on 
appeal  or  writ  of  error,  that  court  will  not  sit  to  review  its 
former  decision  in  respect  of  matters  that  were,  or  might 
have  been,  assigncd  for  error  upon  the  record  then  before 
the  court;  and  where  the  decision  of  the  appellate  court 
is  final,  matters  determined  by  it  will  not  be  re-examined 
in  the  same  court  on  a  subsequent  writ  of  error  brought  on 
the  same  record.  All  such  matters  are  regarded  as  res 
iudicata.  And  the  second  appeal  in  the  same  case,  when 
the  judgment  for  reversal  and  remandment  on  the  first  ap- 
peal Covers  the  entire  merits  of  the  controversy,  will  bring 
before  the  court  of  review  only  the  proceedings  had  in  the 
cause  subsequently  to  the  remandment.  This  follows  nec- 
essarily  from  the  fact  that  an  appellate  court  is  bound  by 
its  former  final  decisions  and  judgments  upon  the  same 
record."  " 

Courts  have  sometimes  intimated  that  they  had  the  right, 
and  were  perhaps  under  the  duty,  of  reversing  a  former 
ruling  made  in  the  same  case  if  fully  satisfied  that  it  was 
wrong.  Thus,  in  a  case  in  Ohio,  where  the  cause  first  came 
before  the  appellate  court  on  demurrer  to  a  bill  in  equity, 
and  the  demurrer  was  overruled,  and  the  case  came  up 
again  on  bill,  answer,  and  testimony,  which  did  not  sub- 
stantially  vary  the  case  as  it  stood  on  the  demurrer,  it  was 
said:  "Although,  if  the  case  were  now  before  us  as  an 
original  one,  and   irrespective  of  any  authoritative  deter- 

■  Wortblngton  y.  Hlss  (Md.)  23  Atl.  1S8,  citing  Jloas  v.  Bell,  T 
OUl  (Md.)  244;  Thomas  t.  Doub,  1  Md.  324;  Emory  v.  OtfIiicb,  3 
Md.  1S6;  Brovn  v.  SomervUle,  8  Md.  444. 

1»  HennlDK  t.  Btdrldce,  140  lU.  806,  S8  N.  £.  754.  And  »ee  WiU- 
Win  T.  Blnford,  81  Ind.  988. 
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mination  of  the  questions  it  presents,  some  of  us  might 
havearrived  at  conclusions  differing  from  those  announced 
by  our  predecessors,  yet  none  of  us  are  so  clearly  satisfied 
of  error  in  the  previous  determination  of  the  case  as  to  feel 
ourselves  justified  in  overruling  it.""  But  the  course 
which,  it  may  be  presumed,  the  court  would  have  taken 
in  this  case  if  "clearly  satisfied  of  error,"  would  have  been 
contrary  to  the  general  weight  of  authority  and  the  gen- 
eral  practice  of  appellate  courts.  It  is  the  rule  that  a  prin- 
cipie  or  rule  of  law  laid  down  by  an  appellate  court,  and  es- 
sential  to  the  decision  of  the  case  bcfore  it,  becomes  the 
law  of  the  case  and  will  not  be  changed  even  though,  on 
sübsequent  consideration,  the  same  court  may  be  of  the 
opiuion  that  its  fornier  decision  was  eironeous,'*  or  even 
ihough,  in  other  cases  arising  subsequently,  and  presenting 
simiiar  facts,  it  has  materially  modified  its  fornier  position 
or  laid  down  an  exactiy  contrary  doctrine,"  So  also,  a 
change  in  the  Organization  or  personnel  of  the  appellate 
court,  after  a  decision  rendered  in  the  case,  with  the  effect 
that  a  majority  of  the  judges,  as  the  court  now  Stands,  are 
opposed  to  the  previous  decision, — or  even  that  the  new 
court  is  unanimously  dissatisfied  with  it, — will  not  justify 
a  revcrsal  of  the  former  ruling  when  the  same  case  comes 
again  before  the  court  for  con.^ideration.  The  former  deci- 
sion is  the  law  of  the  case,  and  so  remains  notwithstanding 
any  changes  in  the  composition  of  the  court  or  in  the  opin- 
ions  of  its  members." 

This  rule,  it  should  be  observed,  is  followed  not  only  by 
the  Courts  of  last  resort  but  also  by  intermediate  appellate 
courts,  with  this  difference,  however,  as  applicable  to  the 
latter,  that  the  necessity  of  following  at  all  times  the  deci- 
sions  of  the  court  of  final  appeal  may  involve  a  change  of 


"Bauer.  Wlck.  6  Ohio  St.  13. 

»  Tally  V.  Ganabi,  löl  Cal.  418,  90  Pac.  1019. 

i'TboiiiBon  T.  Albert,  15  Md.  283;  Jones  t.  Ctaarleston  &  W.  C. 
Rr.  Co..  es  S.  C.  410,  43  S.  E.  SSl;  Cullen  v.  Güllen,  23  Mise.  R^. 
80.  50  N.  Y.  Supp.  433. 

"Parker  t.  Pomeroy,  2  Wla.  112;  Hawley  t.  Smith,  46  Ind.  183; 
Huffnuin  t.  State,  30  AU.  632. 
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decision  even  in  the  progress  of  a  cause.  Thus  if,  in  thc 
interval  between  the  first  and  second  appeal  to  an  interme- 
diate  appellate  court,  the  court  of  last  resort  rules  on  the 
question  involved,  that  ruling  will  be  foUowed  on  the  sec- 
ond appeal."  And  it  is  not  strictly  necessary  to  the  ap- 
plication  of  the  ruie  that  the  issues  involved  should  have 
been  argued  before  the  appellate  court  and  considered  and 
decided  by  it.  For  where  a  final  decree  has  been  rendered 
in  the  court  bclow,  and  no  appeal  is  taken  from  it,  or  an  ap- 
peal is  refused  or  a  bill  of  review  denied,  all  matters  within 
the  pleadings  and  Jurisdiction  of  the  court,  expressed  in 
the  decree,  are  finally  closed  by  it,  and  cannot  be  reopened 
in  the  same  litigation  or  reviewed  on  appeal  from  a  supple- 
mental  decree."  It  should  also  be  obscrved  that  the  rule 
is  sometimes  extended,  perhaps  on  the  analogy  of  the  doc- 
trine  of  res  judicata,  to  instances  where  the  second  ap- 
pearance  of  the  cause  in  the  appellate  court  is  in  a  new 
action,  but  between  the  same  parties  and  on  the  same  facts. 
Thus  it  is  Said  in  California  that  the  fact  that,  after  a  de- 
cision of  the  Supreme  Court,  reversing  and  remanding  a 
cause,  the  action  is  dismissed  in  the  lower  court,  and  no 
judgment  is  entered  which  could  be  pleaded  in  bar  or  given 
in  evidence,  does  not  prevent  such  decision  from  bein^  the 
law  of  the  case,  to  be  followed  in  a  subsequent  action  be- 
tween the  same  parties  for  the  same  relief.^^ 

It  would  be  superfluous  to  adduce  many  illustrations  of 
a  rule  so  well  known  and  so  firmly  established ;  but  it  may 
be  remarked  that  it  applies  to  decisions  on  questions  of 
pleading  and  practice  as  well  as  on  the  merits  of  the  con- 
troversy.  Thus,  where  the  supreme  court  on  appeal  passes 
on  thc  sufficiency  of  a  declaration  or  complaint,  and  revers- 
es  the  judgment  and  remands  the  cause,  the  question  is  ir- 
reversibly  settled  for  that  suit,  and  becomes  the  law  of  the 
case  in  all  its  subsequent  stages."     So,  where  a  will  has 

10  Tliomi>soQ,  Pa^ne  &  Co.  v.  Irwin,  Allen  &  Co.,  76  Mo.  App.  418. 
'•Baker  v.  "Watts,  101  Va.  T02,  44  S.  E.  929;   Quinton  v.  Nevllle, 

154  Fed.  432,  83  C.  C.  A.  252. 

11  Reed  V.  King,  93  Cal.  96.  28  Pac.  851. 

i<  Armstrong  v.  HarslimaD,  93  Ind.  216;  Uason  r.  Bnrk,  120  Ind. 
404.  22  N.  E.  119:   Durrd  t.  Fowler,  14  Ark.  132. 
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bccn  interpreted  and  acted  on  in  former  decisions,  they  will, 
as  having  settled  the  law  for  the  parties,  be  followed,  al- 
though  as  res  nova  the  question  might  have  been  otherwise 

dccided." 


SÜBSEQUENT  PROCEEDINGS  IN  TRIAL  COURT 

S3.  Where  a  cause  has  been  heard  and  determined  by  an 
appellate  court,  the  rules  and  principles  of  law  laid 
down  as  applicable  to  it  are  imperatively  binding 
upon  the  trial  court  in  all  further  proceedings  in 
the  same  action,  and  cannot  be  reviewed,  ignored, 
er  departed  from.  So  also,  the  trial  court  is  bound 
by  its  own  former  judgment  or  decree  in  the  same 
cause,  if  no  appeal  was  taken  from  it  or  if  it  was 
affirmed  on  appeal.'® 

This  rule  means  not  only  that  the  court  of  first  instance 
raust  accept  and  follow  the  directions  of  the  court  of  ap- 
peal as  to  the  further  action  to  be  taken  in  the  cause,  or  as 
to  the  judgment  or  decree  to  be  entered,  when  the  case  is 
sent  back  to  it  after  an  appeal,  but  also  that  the  rules  and 
principles  of  that  decision  preclude  any  further  inquiry  into 
the  matters  covered  by  it  and  furnish  the  inflexible  rule  for 
the  govemment  of  all  subsequent  proceedings  in  the  same 
Utigation.     They  are  not  to  be  reviewed  or  questioned. 
Parties  cannot  be  heard  to  impeach  the  decision  of  the  ap- 
pellate court  for  error.     Nothing  inconsistent  with  its  de- 
termination  can  be  alleged  or  ordered.     This  principle  is 
illustrated  by  a  case  in  a  circuit  court  of  the  United  States 
in  which,  the  action  being  for  partition,  a  decree  was  en- 
tered for  the  sale  of  the  property  and  distribution  of  the 

!•  HeDderson's  Heirs  v.  Rost,  11  La.  Ann.  541. 

»•Martin  v.  People's  Bank  (C.  C.)  115  Fed.  226;  Aultman  &  Co. 
T.  ütsey,  49  S.  C.  399,  27  S.  E.  405;  Wooster  v.  Handy  (C.  O.)  21 
Fed.  51;  Brennan  v.  Mayor,  etc.,  of  City  of  New  York,  1  Hun  (N. 
Y.)  315;  In  re  Ransier,  26  Mise.  Rep.  582,  57  N.  Y.  Supp.  650;  Suc- 
cesBion  of  Henry,  116  La.  202,  40  South.  635;  St  Regia  Paper  Co.  v. 
Santa  Clara  Lumber  Co.,  34  Mise.  Rep.  428,  69  N.  Y.  Supp.  904. 
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proceeds.  An  appeal  was  taken  to  the  circuit  court  of  ap- 
peals,  and  thereupon  the  owner  of  a  life  mterest  in  an  un- 
divided  portion  of  the  estate  filed  a  petition  for  leave  to  in- 
tervene  in  the  cause,  and  asking  specially  that  bis  interest 
should  be  allotted  to  him  in  severalty.  But  the  circuit  court 
of  appeals  afifinned  the  decree  without  mentioning  the  in- 
tervener  and  ordered  the  sale  of  the  entire  property.  The 
parties  then  appeared  again  in  the  circuit  court  and  filed 
a  Petition  for  a  hearing  on  the  claim  of  the  intervener  and  a 
determination  of  his  rights,  and  that  the  decree  should  be 
amended  in  accordance  with  the  decisJon  thereon,  alleging 
that  the  decision  of  the  circuit  court  of  appeals  was  errone- 
ous  in  law  and  based  on  a  mistake  as  to  some  of  the  facts. 
But  the  application  was  denied,  Simonton,  J.,  saying:  "This 
court  has  no  right  to  inquire  whether  the  circuit  court  of 
appeals  crred  in  any  particular,  nor  can  it  sit  in  review  of 
that  court,  The  petitioners  could  have  prayed  a  rehearing, 
or  could  have  invitcd  a  review  by  the  Supreine  Court.  No 
inferior  tribunal  can  afford  them  relief.  It  follows,  there- 
fore,  that  so  much  of  the  prayer  of  the  petition  as  asks  that 
the  decree  be  amended  cannot  be  entertained."  *' 

This  case  may  also  be  taken  as  an  Illustration  of  the 
principle  that  the  decision  of  the  appellate  court  on  some 
branch  of  the  litigation,  or  even  on  some  preliminary  ques- 
tion,  may  so  aflect  the  root  or  foundation  of  the  whole  con- 
troversy  as  to  preclude  any  further  proceedings  of  any  kind 
in  the  trial  court,  Thus,  where  the  title  of  a  public  officer 
is  in  question  and  it  is  determined,  on  appeal,  that  the  Stat- 
ute under  which  he  was  appointed  was  unconstitutional, 
an  action  brought  in  the  court  of  hrst  instance  to  recover 
compensation  for  his  Services  is  properly  dismissed  and 
the  Order  of  dismissal  will  be  afÜrmed  on  appeal  on  the 
principle  of  stare  decisis."  So,  in  another  case,  an  action 
was  brought  to  compel  specific  Performance  of  a  contract 
to  delivcr  a  certain  quantity  of  pulp  wood  for  a  term  of 
years,  and  an  injunction  was  asked  and  granted,  restraining 
the  defendant  from  alienating  certain  lands  from  which  the 
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supply  was  to  be  drawn,  But  the  appellate  court  decided 
ihat  the  facts  showed  only  a  contract  for  the  sale  of  chat- 
teis, as  to  which  specific  Performance  should  not  be  granted, 
and  set  aside  the  injunction.  And  thereafter,  when  the 
case  came  up  again  for  trial,  it  was  he!d  that  the  trial  court 
must  dismiss  it,  since  the  judgment  of  the  appellate  court 
detennined  that  the  case  presented  no  ground  for  equitable 
relief." 

If,  however,  the  decisJon  above  is  not  of  such  a  nature  as 
to  preclude  further  proceedings  below,  at  least  it  must  be 
talcen  as  the  unquestionable  nile  for  the  determination  of 
all  such  subsequent  proceedings,  in  so  far  as  it  may  cover 
the  issues  or  questions  arising  in  the  subsequent  stages  of 
the  cause.  And  it  makes  no  difference  that  the  dectsion  of 
the  appellate  court  was  clearly  erroneous,»*  or  that  it  may 
so  appear  to  the  mincl  of  the  trial  judge,  It  is  none  the 
iess  the  law  of  the  case.  Inferior  courts  have  sometimes 
sought  to  rid  themselves  of  the  necessity  of  thus  making 
Orders  or  entering  judgments  which  appeared  to  them  to  be 
directly  contrary  to  the  true  doctrine  of  the  law,  by  nar- 
rowing  as  far  as  possible  the  effect  of  the  decision  of  the 
appellate  court,  and  holding  themselves  absolved  from  obe- 
diencc  to  anything  but  the  bare  words  of  the  remiftitur  or 
Order  of  remand.  But  they  have  been  rebuked  for  so  doing, 
and  have  been  somewhat  stemly  taught  that  the  entire 
opinion  of  the  appellate  court  must  be  taken  as  the  absolute 
nonn  for  their  future  govemance,  excluding  mere  dicta  or 
nutters  stated  by  way  of  argument  or  Illustration,  but  in- 
clnding  all  the  niles  and  principles  of  law  specifically  laid 
down  and  essential  to  the  determination  of  the  case.*' 

Further,  if  the  trial  court  makes  a  decree  which  is  final  as 
to  the  facts  involved  or  as  to  a  parlicular  branch  of  the 
controversy,  and  no  steps  are  taken  to  obtain  a  review  of 
it  by  appeal  or  otherwise,  it  becomes  the  law  of  the  case 
to  govem  the  further  proceedings,  and  it  will  not  be  re- 

>*  St.  Begls  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  34  Mise.  Bq». 
*28,  69  N.  I.  Sopp.  904. 
"  In  re  Ranrier.  20  Mise.  Rep.  R82,  67  N.  T.  Sopp.  650. 
»Attomey  0«iieral  ex  rel.  Cnablng  v.  Lnm,  2  Wla.  614. 
Black  Jud.Pb.— 18 
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viewcd  or  reconsidered  by  the  court,  nor  will  the  parties  bc 
perinttted  to  set  up  any  claims  or  defenses  inconsistent  with 
the  points  which  it  decJded.** 


PROCEEDINGS  BEFORE  DIFFERENT  JUDGE 

84.  Since  a  mling  or  decision  made  in  the  progress  of  a 
cause  by  the  trial  court  becomes  the  law  of  the 
case,  if  not  reversed  or  modified  on  appeal,  it 
should  not  be  set  aside  or  changed  in  the  subse- 
quent  proceedings  in  the  same  case  in  the  same 
court,  though  these  are  had  before  a  different 
judge,  who  may  take  a  different  view  of  the  law. 

It  may  be  admJtted  that  this  rule,  is  not  inflexible,  and 
that,  when  observed,  it  rests  rather  on  a  basis  of  judi- 
cial  comity  and  propriety  than  of  strict  judicial  Obligation. 
The  courts  of  last  resort  in  several  of  the  states  have  clear- 
ly  stated  that  a  judge  of  a  court  of  first  instance  is  not  ab- 
solutely  bound  to  adopt  and  abide  by  the  rulings  and  deci- 
sions  made  in  the  earlier  stages  of  the  same  cause  by  his 
predecessor  in  office  or  by  another  judge  sittJng  in  the 
same  court,  if  they  do  not  appear  to  him  to  be  correct  in 
matter  of  law.*'  And  it  is  probably  true  that  no  rule  of 
law,  written  or  unwritten,  could  be  pointed  out  which 
would  malte  it  the  imperative  duty  of  a  judge  to  abide  by 
the  opinions  and  decisions  of  his  associate  on  the  bench  or 
of  his  predecessor,  or  make  his  refusal  to  do  so  "error"  in 
the  technical  sense.  Perhaps  it  may  be  said  that  this  is 
a  matter  resting  in  his  sound  judicial  discretion.     At  any 

"  SuccesBion  of  Henr;.  116  I.a.  202,  40  South.  635;  Maloner  v. 
Jones  (Teon.  Cb.  App.)  69  S.  W.  TOO;  Breunan  r.  Major,  etc.,  of 
City  of  New  York,  1  Hun  (N.  Y.)  315. 

»I  SCery  r.  MnrraV,  107  Iowa,  384,  TT  U.  W.  1058;  Rlclimau  t. 
SuperviBOM  of  Moacatine  County,  77  Iowa,  BIS,  42  N,  W.  422,  4  L. 
B.  A-  44G,  14  An.  St.  Rep.  808;  Scbeoipp  v.  Beardfiley,  83  Ckinn.  34, 
75Atl."l41;  WbltUe  v.  Jones,  82  S.  C.  561.  64  S.  B.  403;  Parrot  t. 
Mexlcan  Cant.  Ey.  Co.-,  207  Mass.  1B4,  93  N.  E.  ttdO;  Rice  t.  T«d 
Why,  49  (Mo.  7,  111  Pac.  599.  . 
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cisions  in  the  same  cause  tends  to  unsettle  tnett's  minds  and 
impair  their  confidence  in  the  stability  o!  the  law  and  the 
unerring  wisdom  of  the  judiciary.  These  considerations 
have  often  been  noticed  by  the  courts;  and,  notwithstand- 
ing  the  decisions  mentioned  above,  it  niay  be  stated  as  the 
general  rule  that  a  judge  of  the  trial  court  will  not  consent 
to  revise  er  reverse  the  rulings  and  decisions  made  in  the 
earlier  stages  of  the  same  cause  by  another  judge  of  the 
same  court,  at  least  in  the  absence  of  very  piain  and  pal- 
pable  mistake.  This  rule  is  followed  with  practically  un- 
varying  uniformity  by  the  courts  of  thC  United  States,'* 
and  by  the  courts  in  several  of  the  states.'"  In  further  sup- 
port  of  it  we  may  appropriately  quote  the  very  sensible 
and  cogent  remarks  of  Mr.  District  Judge  Coxe  in  a  case 
in  one  of  the  inferior  federal  courts.  "It  is  of  course  my 
duty,"  Said  he,  "to  follow  the  decisions  of  this  court  and 
of  the  circuit  court  of  appeals  even  though  a  different  opin- 
ion  may  be  entertained  upon  some  of  the  propositions  in- 
'  volved.  Different  judges  do  not  make  different  courts. 
When  the  circuit  court  has  spoken  through  any  of  its 
judges,  its  decision  should  be,  and  generally  is,  regarded  as 
Controlling  upon  all  the  others.  This  is  the  spirit  of  Amer- 
ican jurisprudence.  ■  We  sacrifice  much  to  precedent.  A 
proposition  once  decided  between  the  same  parties  on  sim- 
itar  facts  must  stand  decided.  It  is  of  little  moment  that 
the  decision  was  made  by  another  than  the  sitting  judge. 

»OKleaby  t.  AtttUl  (C.  C.)  14  Fed.  214;  Flattner  Implement  Co. 
V.  IntematloDAl  Harvester  Co.  o£  America,  133  Fed.  376,  66  G.  C. 
A.  438;  Boatmw's  Bank  of  St.  Louis.  Mo.,  t.  Frltzlen,  135  Fed.  WO, 
68  0.  C.  A.  28S )  Taylor  t.  Decatur  Mineral  &  Land  Ca  (0.  C)  112 
Fed.  449;  Lonls  Snyder's  Sona  Co.  t.  Armstrong  (C.  0.)  37  Fed.  18: 
Cole  Silver-Mln.  Co.  v.  Virginia  Sc  Gold  HUI  Water  Co.,  1  Sawy. 
685,  Fed.  Cas.  Ho.  2,990;  Badden  t.  Natcbaog  Sllb  Co.  (0.  G.)  84 
Fed,  80;  Central  Trust  Co.  of  New  York  v.  ünlted  States  Floar 
MüllUK  Co.  (O.  C.)  113  Fed.  687. 

■0  In  re  Culllnan,  109  App.  DIv.  816,  96  N.  T.  Supp.  751 ;  Peel 
T.  Elliott,  16  How.  Prac.  (N.  Y.)  484;  Runter  r.  Ruff,  47  S.  C.  52S, 
3S  8.  E.  65,  C>8  Am.  8t  Rep.  907;  Hnnserrord  t.  Cusbing,  2  Wie.  411; 
Aldrlch  Y.  Newburgh  Newa  Prlntlng  &  PubllsbiiiK  Co.,  70  Ulac;  Bep. 
126,  128  N.  T.  8)ipp.  OL 
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reversing  an  order  granting  a  preliminary  injunctton  maj 
become  the  law  of  the  case."  So  again,  where  a  defendani 
interposes  a  cross  petition,  praying  for  the  reformation  Ol 
a  written  Instrument  on  which  the  plaintiff's  cause  of  ac- 
tion  is  founded,  on  the  ground  of  mutual  mistake,  th< 
iinding  and  judgment  of  the  court  fhereon,  so  long  as  il 
remains  in  force,  is  conclusive,  in  all  the  further  progress  oJ 
the  cause,  as  to  Ihe  allegations  of  mistake.**  As  to  tht 
judgment  lipon  a  plea  in  abatement,  the  matter  is  not  sc 
clear.  Ordinarily  such  preliminary  decisions  de  not  in- 
volve  the  merits  of  the  controversy,  and,  lacking  the  char 
acter  of  finality,  they  are  neither  a  bar  to  further  proceed- 
ings  nor  to  be  regarded  as  governing  them,"  But  tht 
issue  raised  on  such  a  plea  may  present  a  State  of  fact; 
from  which  there  will  emerge  a  question  of  law,  to  bt 
decided  according  to  the  application  of  some  general  ruls 
or  principle,  and  which,  while  preliminary  to  the  main  con- 
troversy, will  affect  the  ultimate  rights  of  the  parties,  such 
for  example,  as  a  question  of  domicile,  of  alleged  misnomei 
of  a  Corporation,  or  of  the  sufficiency  of  a  defense.  Wher 
a  question  of  this  kind  arises  on  a  plea  in  abatement  and 
is  determined,  the  decision  becomes  the  law  of  the  case 
and  its  correctness  cannot  be  challenged  in  the  subsequenl 
proceedings." 

The  rule  of  the  law  of  the  case  applies  also  to  the  de 
cision  of  questions  of  Jurisdiction  as  well  as  to  question^ 
of  Substantive  law ;  and  when  an  appellate  court,  foi 
instance,  has  expressly  decidcd  in  favor  of  its  own  Juris- 
diction in  the  case,  or  that  of  the  court  below,  or  even 
when  its  aSirmance  of  Jurisdiction  is  to  be  implied  from 
the  fact  that  it  took  Jurisdiction  and  proceeded  to  decid« 


"WeBtetQ  Union  Tel.  Co.  t.  City  of  Toledo,  121  Fed.  7S4,  68  C 
C.  A.  16. 

1«  Belff  T.  Mulltionaiid,  6fi  Ohio  St.  178,  62  N.  B.  124. 

si  Lyons  T.  Hammond  Blevator  Co.,  139  III.  App.  49S;  Semlng 
haua  V.  Knocbe,  137  Mo.  App.  323,  118  8.  W.  104. 

SB  Brown  v.  Mount  Battle  Mfg.  Co.,  10«  Me.  466,  72  AUL  183;  Uli 
1er  &  Lux  r.  Blckey  (C.  C.)  146  Fed.  574. 
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KULINGS  ON  MOTIONS  AND  DEHURRERS 

86.  Decisions  on  motions,  demurrers,  or  other  proceedinga 
incidental  or  collateral  to  the  main  controversy, 
do  not  generally  become  the  bw  of  the  case  in 
Buch  sense  as  absolutely  to  preclude  further  in- 
quiiy ;  but  parties  cannot  cbitn  as  a  right  the  priv- 
Uege  of  re-opening  questions  thus  settled,  and  it 
is  proper  for  the  court  to  refuse  to  reconsider  them. 

On  account  of  their  lack  of  finality,  rulings  on  motions 
and  other  applications  made  in  the  progress  of  a  cause,  and 
which  do  not  dispose  of  the  merits  or  affect  the  substan- 
tial  rights  of  the  parties,  but  are  only  incidental  or  col- 
lateral to  the  main  controversy,  are  not  considered  as 
within  the  doctrine  of  res  judicata  or  condusive  on  the 
parties  as  to  the  facts  involved.*^  And  for  the  same  reason, 
as  concerns  the  questions  of  law  involved  and  passed  on, 
such  rulings  or  Orders  are  not  technically  binding  on  the 
court,  as  the  law  of  the  case,  except  that,  as  between  the 
same  parties  and  on  the  same  showing  of  facts,  the  court 
is  not  required  to  consider  the  same  question  a  second 
timc,"  When  the  legal  cfFect  of  a  given  transaction  or 
State  of  facts,  affecting  in  some  way  the  rights  of  the  par- 
ties or  the  further  proceedings  in  the  cause,  has  been  duly 
considered  and  decided  by  the  court  on  a  motion  or  ap- 
plication  in  that  behalf, — such  as  a  motion  to  dismiss  the 
suit,  or  to  quash  an  information,  or  for  leave  to  amend  a 
pleading,  or  to  c^ncel  a  notice, — the  defeated  party  has  no 
absolute  right  to  renew  the  same  contention  and  obtain 
another  hearing  on  some  different  form  of  application  or 
plea,  and  to  refuse  bis  demand  is  not  error  for  which  the 

«I  See  Black,  Judgm.  ||  691,  692. 

«3  CasUe  V.  Gity  ot  Madiaon,  U3  Wli.  346,  88  N.  W.  156;  Bank 
of  Santa  Fe  r.  Haskell  Coont;  Bank,  Cd  Eaa.  354,  53  Pac.  132; 
QroBBmBn  Bros.  Sc  Roseobaum  v.  Atlas  Conat.  Co.  (Sup.)  119  N.  T. 
Supp.  161;  Virginia-Carolina  Chemical  Co.  T.  Klrven,  57  S.  C.  445, 
35  8.  E.  746.  But  compare  In  re  Post'»  Estate,  30  Jübc.  Bep.  551, 
64  N.  T.  Snpp.  360. 
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judgmcnt  should  bc  .reversed.**  But  at  the  same  time, 
if  the  court  doubts  the  correctness  of  its  former  ruling, 
or  desires  a  more  thorough  investigation  of  the  question 
involved,  it  is  no  abuse  of  its  discretion  to  permit  the  same 
question  to  be  re-opened  in  another  form.**  The  same 
principle  applies  to  rulings  and  decisions  on  the  admission 
of  evidence.  Thus,  in  a  case  in  Georgia,  an  auditor's  re- 
port  was  remanded  because  of  the  exclusion  of  certain  tes- 
timony  which  the  court  held  to  be  competent,  and  on  a 
second  hearing  before  the  auditor  the  testimony  was  ad- 
mitted.  But  it  was  held  that  this  did  not  prevent  the  court 
from  changing  its  ruling  and  deciding  finally  that  the  tes- 
timony was  incompetent.** 

A  demurrer  raises  an  issue  of  law,  and  it  is  generally 
held  that  the  decision  on  a  demurrer  becomes  the  law  of 
the  case,  so  as  to  make  it  entirely  proper,   even   if  not 
strictly  necessary,   for    the   court   to    refuse   any   further 
hearing  on   the   identical   question    presented   and   deter- 
mined.**     But  it  must  be  admitted  that  there   are   deci- 
sions to  the  contrary.*^    And  at  any  rate  the  effect  of  the 
ruling,  as  precluding  further  controversy,  must  be  strictly 
confined  to  the  case  as  presented  by  the  demurrer  and 
the  precise  question  passed  on.    Thus,  if  the  demurrer  is 
sustained,  and  the  pleading  is  afterwards  amended  so  as 


4*  Martin  y.  Chicago  &  M.  Electric  Ry.  Co.,  220  lU.  97,  77  N.  E. 
86;  State  ex  rel.  Richards  v.  Brooks,  1  Boyce  (Del.)  129,  74  Atl. 
509;  P.  H.  &  F.  M.  Roots  Co.  v.  New  York  Foundry  Co.,  54  Mise. 
Rep.  635,  104  X.  Y.  Supp.  785;  Lipschiitz  v.  Horton,  55  Mise.  Rep.  44, 
104  N.  Y.  Supp.  850. 

**  Dozier  Lumber  Co.  v.  Smith-Isbnrg  Lnmber  Co.,  145  Ala.  317, 
39  South.  714. 

«s  Langford  v.  Wilkinson  County  Com'rs,  75  Ga.  502.  And  see 
Connecticut  River  Power  Co.  v.  Dickinson,  75  N.  IL  353,  74  Atl.  585. 
But  compare  People  v.  Swaile^  12  Cal.  App.  192,  107  Pac.  134. 

♦•Wakelee  v.  Davis  (C.  C.)  44  Fed.  532;  Montgomery  v.  Mc- 
Dermott  (C.  C.)  90  Fed.  502;    Steiner  v.  Anderson  (Tex.  Clv.  App.) 

130  S.  W.  261. 
*'De  La  Beckwith  v.  Superior  Court  of  Colusa  County,  146  Cal. 

4%,  80  Pac  717 ;  Fulton  County  Gas  &  Electric  Co.  v.  Hudson  River 

Telephone  Co.,  130  App.  Div.  343,  114  N.  Y.  Supp.  642;    Gerard  v. 

Ives,  78  Conn.  485,  62  Ati.  607. 
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to  ititroduce  new  facts  or  materially  change  the  cause  of 
action  or  defense,  the  former  decision  is  no  bar  to  a  con- 
sideration  of  the  legal  effect  of  the  amended  pleading, 
either  on  a  second  demurrer  or  in  the  progress  of  the 
cause.*'  It  is  otherwise,  however,  if  the  Amendments  are 
immaterial  or  do  not  change  the  legal  aspect  of  the  plead- 
ing. Here  the  former  decision  is  to  be  regarded  as  con- 
clusive  and  Controlling.**  And  so  also  whcre  the  question 
of  law  raised  by  a  second  demurrer  is  precisely  the  same 
as  that  previously  determined,  noiwith Standing  an  amend- 
ment  to  the  pleadings."  Again,  while  a  judgment  on  de- 
murrer is  conclusive  as  to  the  material  facts  confessed  by  it, 
the  sanic  as  if  they  were  put  in  issue  and  established  by 
verdict,  it  is  not  so  as  to  other  issucs  raised  by  a  new  plead- 
ing after  the  decision  on  the  demurrer.'^  And  a  ruling  on  a 
demurrer  to  the  complaint,  the  effect  of  which  is  to  es- 
tablish  the  validity  of  the  contract  in  suit,  is  not  conclusive 
as  to  that  point  under  the  evidence  introduced  on  the  trial." 
So  again,  in  a  suit  to  determine  adverse  title  to  land,  where 
the  Claims  of  the  defendant  were  submitted  to  the  test  of 
a  demurrer,  but  the  decision  was  merely  that  their  suffi- 
cicncy  could  not  be  attacked  in  that  way,  this  will  not 
make  it  reversible  error  for  the  court  to  rule,  on  the  trial, 
that  the  claims  in  question  are  not  sufficient  to  Support 
a  verdict  for  the  defendant.** 

»»Poat  T.  Pearson,  108  ü.  8.  418,  2  Snp.  Ct  7».  2T  L.  Bd.  774: 
Central  of  Georgia  R.  Co.  v.  Waldo,  6  Ga.  App.  840,  65  S.  B.  109S: 
DarllDg  V.  Blazek,  142  Iowa,  3SS,  120  N.  W.  961. 

*•  Meeher  v.  Lehlgh  Valley  B.  Co.  (C.  C.)  175  Ted.  320. 

«0  Heüding  ».  Gallagber.  70  N.  H.  631,  47  Atl.  614. 

"  Wapello  State  Sav.  Bank  t.  Colton,  143  Iowa,  359,  122  N.  W. 
149. 

"  Wlggin  T.  Federal  Stodt  k  Grata  Co.,  77  Conn.  507,  59  Atl.  607. 

•*  Dawson  T.  Town  of  Orange,  7S  Conn.  99,  61  AU.  101. 
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WHAT  POINTS  OR  MATTERS  CONCLUDED 

^-  The  matten  and  questions  conduded  by  a  judicial  de- 
cision,  regarded  as  the  law  o(  tbe  case,  and  vriiich, 
by  reason  of  it,  are  dosed  agalnst  further  consid- 
eration,  are  all  such  issues  as  were  actually  in- 
Tolved  and  passed  upon  and  decided,  or  whicb 
were  peitinent  to  the  case  and  might  properly  have 
been  considered  and  determined  and  were  not  ex- 
pressly  reserved,  and  such  points  or  propositions 
as  are  necessarily  to  be  implied  from  the  disposi- 
tion  made  of  the  case,  but  not  matters  cover«!  by 
mere  suggestions,  obiter  dicta,  or  extra-judicial 
opinions. 

Primarily  the  effect  of  a  decision  as  the  law  of  the  case 
is  to  be  restricted  to  the  propositions  of  law  actually  de- 
cided änd  applicable  to  the  facts  in  judgment.'*  But  it  has 
Mmctimes  been  intimated  that  the  conclusive  effect  of  a 
decision  of  an  appellate  court  should  be  so  extended  as 
to  embrace  matters  and  questions  not  actually  considered, 
or  even  not  present  in  the  record,  but  which  arose  in  the 
propess  of  the  trial  below  and  which  might  properly  have 
l>«n  brought  to  the  attention  of  the  appellate  court,  and 
which,  if  considered  by  it,  might  have  influcnced  its  de- 
ttrmination  of  the  cause.  It  is  remarked  by  a  leamed 
writer  that  "where  a  supreme  court  remands  a  cause  with 
dir«tions  as  to  what  decrec  shall  be  entered,  a  party  can- 
noi  on  3  subsequent  appeal  assign  for  error  any  cause  that 
awnied  prior  to  the  former  decision,  although  not  passed 
upon  before,  because  a  party  ought  not  to  be  allowed  to 
^ave  his  cause  partly  heard  at  one  timc  and  partly  at  an- 
«'fher;  and  besides,  it  might  result  tn  two  contradictory 
2nd  repugnant  judgments  between  the  same  parties.""  It 
"■ay  bc  conceded  that  this  is  correct  as  to  objections  or 

•*  Heldt  T.  Minor,  113  Cal.  385,  45  Pac.  700. 
■■Wells,  Bea  AdJ.  p.  672,  düng  Ogden  t.  I^rrabee,  70  lU.  BIO; 
Matthews  t.  Sands,  29  Als.  140. 
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exceptions  taken  below  but  not  incixporated  in  the  record 
or  presented  to  the  appellate  court,  and  that  a  party  taking 
an  appeal  or  writ  of  error  is  bound  to  makc  the  most  of  it 
and  to  say  all  that  he  has  to  say  against  the  judgment  at 
one  time.  But  this  is  rather  a  question  of  appellate  pro- 
cedure  thän  of  the  "law  of  the  case."  And  in  the  usual 
case  of  a  record  on  appeal  which  presents  numcrous  as- 
signments  of  error,  some  of  which  are  expressly  decided 
by  the  reviewing  court,  while  others  are  either  expressly 
reserved  or  left  unnoticed,  we  apprehend  that  the  con- 
clusive  effect  of  the  decision  as  the  law  of  the  case  must 
be  Hgoroiisly  limited  to  the  specific  points  actually  mied 
and  decided.  Where,  for  instance,  a  supreme  court  con- 
cludes  its  opinion  with  the  words  so  often  found  in  the 
reports,  "we  deem  it  unnecessary  to  consider  the  other 
assignments  of  error  in  this  case,  for  the  reason  that  the 
conclusions  already  reached  require  a  reversal  of  the  judg- 
ment below,"  it  must  be  evident  that  there  is  nothing  to 
prevent  the  party  from  again  bringing  forward  those  un- 
determined  issues  on  a  second  appeal,  or  to  prevetit  the  ap- 
pellate court  from  giving  them  consideration.  Atid  indeed, 
we  have  an  express  decision  to  the  effect  that  an  issue  not 
essential  to  the  determination  of  the  action,  and  which  is 
shown  by  the  record  to  have  been  left  undetermined,  al- 
though  it  might  have  been  adjudicated,  is  not  concluded  by, 
the  judgment,  and  may  be  raised  in  further  proceedings 
in  the  case.'» 

But  besides  the  propositions  of  law  specifically  decided 
in  the  case,  those  also  are  concluded  which  are  derivable 
by  necessary  implication  from  the  judgment  pronounced. 
That  is,  where  the  judgment  actually  rendered  could  not 
legally  have  been  givcn, — or  the  disposition  actually  made 
of  the  case  could  not  legally  have  been  made, — without  de- 
ciding  a  particular  question  in  a  particular  way,  the  de- 
cision of  it  is  necessarily  implied  in  the  final  judgment, 
though  it  was  not  expressly  mentioned,  and  it  will  be  closed 
against   consideration   in   any   further   proceedings   under 

t*  Brennaik  t.  American  Sulpbar  k  Min,  Oo.,  4B  Colo.  248,  100  Fac. 
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tbt  doctrine  of  the  law  of  the  case.*'  To  illustrate,  where 
i  federal  court  dismisscs  a  bill  in  equity  against  the  mcm- 
bers  of  a  partncrship,  on  the  ground  that  some  of  the  Part- 
ners are  Citizens  of  the  same  State  with  the  complainant, 
and  iherefore  it  cannot  take  Jurisdiction,  there  is  ncces- 
sarily  implied  in  this  ruling  a  decision  that  the  dcfendants 
in  question  are  necessary  parties  to  the  action,  because, 
i(  it  were  othcrwise,  the  case  might  be  allowed  to  proceed 
in  the  federal  court  without  regard  to  their  presence  on 
the  record.  Hence,  so  long  as  this  decision  remains  un- 
rcversed,  the  complainant  should  not  be  granted  leave  to 
amend  by  striking  out  their  names  and  continuing  the 
action  against  the  remaining  dcfendants.**  But  this  im- 
plication  of  a  decision  on  a  particular  point  from  the  final 
judgnient  or  disposttion  of  the  cause  must  be  a  strictly 
necessary  implication ;  and  it  will  not  be  presumed  that 
an  appellate  court  adjudicated  a  question  not  before  it  and 
notinvolved  in  the,  case  presented  to  it.** 

To  ascertain  the  scope  of  a  decision  as  the  law  of  the 
case  it  must  furthcr  be  rcsolvcd  into  one  or  a  series  of 
propositions  of  law,  necessary  to  be  adjudicated  in  order 
to  make  a  right  disposition  of  the  controversy,  and  actu- 
ally  considered  and  passed  on  by  the  court.  Nothing  is 
concluded  by  the  decision,  or  to  be  regarded  as  the  law  of 
tlie  case,  which  is  merely  suggested  or  alluded  to,  or  which 
is  introduced  into  an  opinion  merely  by  way  of  illustra- 
tion  or  argument  or  hypothesis,  or  which  is  merely  obiter 
dictum  or  an  unnecessary  expression  of  opinion  on  the  part 
of  the  court.**  For  instance,  where  a  trial  judge  intimates 
that  a  stipulation  of  facts  betwccn  the  parties  is  not  bind- 
ing,  and  grants  a  continuance  in  order  to  Ict  them  prepare 
for  a  Jury  trial,  the  judge  before  whom  the  case  comes  to 
trial  is  not  bound  by  the  Suggestion  as  to  the  validity  of 

"Forgenoa  v.  Smltli,  IM  Ind.  216,  S  N.  E.  886;    McKUmer  y. 
ßUta  ex  reL  Nixon,  U7  Ind.  28, 19  N.  E.  eis. 
••B&ptuel  T.  Truk  (C.  G.)  118  Fed.  678. 
(»O'Brien  T.  UoDtt,  133  Ind.  660,  33  N.  E.  616,  36  Am.  St  Bep. 
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the  stipulation."  But  where  the  judge  of  the  court  below, 
in  ruling  on  the  whole  case  or  on  a  point  presented  to  him, 
tnakcs  a  statement  as  to  a  matter  of  law  involved,  and  this 
Statement  is  quoted  with  approval  by  the  supreme  court  in 
determining  the  case  on  appeal,  the  ruling  of  law  so  made 
constitutes  the  law  of  the  case  in  a  subsequent  proceeding 
to  construe  the  decrec  then  rendered.**  It  is  not  always 
easy  to  determine  the  exact  scope  of  a  judicial  decision,  or 
to  disentangle  points  decided  from  extra-judicial  opinions. 
And  in  case  of  doubt,  it  is  proper  for  the  trial  court  to  fol- 
low  any  intimations  or  suggestions  which  the  supreme 
court  may  have  given  as  to  the  scope  and  eflect  of  its  de- 
cision in  question.  As  judiciously  observed  by  a  court  in 
Missouri,  it  is  the  duty  of  the  inferior  court  to  foüow  the 
application  by  the  supreme  court  of  its  own  declaration  of 
the  law,  when  there  is  apparently  a  conflict  between  the 
declaration  and  the  application  thereof  thus  made." 

When  the  appellate  court  has  based  its  judgment  in  a  case 
upon  the  concessions  of  counsel,  it  is  not  precluded.  on 
another  trial,  from  questioning  the  legal  soundness  of  those 
concessions;  but  it  secms  that  the  parties  themselves  are 
not  at  liberty  to  dispute  the  ground  of  the  judgment,  but 
must  bc  governed  throughout  by  the  rule  first  laid  down,** 


NEW  FACTS  OR  NEW  PARTIES 

88.  A  former  decisiMi  will  not  stand  as  Üie  law  of  the  case 
and  prevent  a  further  consideration  of  the  ques- 
tions  involved,  when  new  facta  or  tnaterially  dif- 
ferent  evidence  are  presented  at  a  aubsequent  stage 
of  the  case,  which  legally  differ«ntiate  the  case  as. 
then  presented  from  that  formerly  decided,  or 

•  1  Brown  v.  Pecbman,  C6  S.  O.  555,  33  a  B.  732. 

•»  Central  Trust  Co.  t.  Wabash,  St  L.  &  P.  B7.  Co.  <a  C.)  1*4 
Fed.  476. 

*t  Steyeni  t.  Crane,  44  Mo.  App.  276. 

•  t  Henrr  T.  Quacfcenbnsh,  48  Mlcb.  415,  12  N.  W.  634. 
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wfaen  new  parties  come  in,  who  were  not  previ' 
ouBljr  beard,  or  «4iose  interests  or  daims  are  ma' 
teii^y  different  frotn  Üiose  already  adjudicated 

Since  the  scope  and  effect  of  a  judicial  decision  are  al' 
ways  to  be  restricted  to  the  facts  upon  which  it  was  based 
it  nust  be  evident  that,  after  the  trial  and  determination  o: 
a  cause,  and  on  a  new  trial  or  further  proceedings  in  tht 
sarae  controversy  a  changed  State  of  facts  may  be  pre^ 
sented,  or  new  facts  added  to  those  before  in  evidence,  oi 
testimony   of   an   entirely   different   character   introduced 
and  in  consequence  thereof,  the  former  decision  in  the  cas< 
is  no  longer  applicable  to  the  case  as  now  presented,  and  ii 
canoot  be  affirmed  with  certainty  that  that  decision  wouk 
have  been  rendered  if  the  new  facts  or  evidence  had  beer 
before  the  court.    When  this  is  the  case,  the  earlier  de- 
cision is  no  longer  the  law  of  the  case,  nor  does  it  prevem 
a  fresh  consideration  and  determination  of  it.*'     "If  thi 
facts  change  on  a  second  trial  of  the  whole  cause  in  tht 
court  below,  after  remanding,  these  may  so   change  th« 
nature  of  the  case  as  to  rcquire  a  new  decision  as  app)icab1< 
thereto;   and  if  so,  the  former  decision  ceases,  under  th( 
new  development,  to  be  the  law  of  the  case.    For  it  is  cleai 
that  i  party  on  a  retrial  de  novo  may  introduce  new  evi- 
deoce  and  establish  an  entirely  different  State  of  facts,  tc 
conform  to  which  is  no  violation  of  principle  in  a  court 
even  if  thereby  it  does  set  aside  its  former  decision  as  in- 
applicable, and  adopt  a  new  one  as  suited  to  the  new  phas» 
1^  the  controversy."  ••     Kor  example,  on  an  appeal  in  ar 
Ktion  of  ejectment,  it  was  held  that  the  plaintiff  was  noi 
Mlitled  to  rccover,  on  the  ground  that  a  deed  of  trust  un 
der  which  he  claimed  was  a  forgery.     But  in  a  subsequem 
action  it  appeared  that  the  grantor  in  that  deed,  whos« 
name  was  alleged  to  have  been  forged,  had  held  only  a  lif« 
estate  in  the  land  and  that,  before  the  bringing  of  sucf 

"  Uahan  ▼.  Wood,  T»  Cal.  268,  21  Pac.  767:  People  t.  Detrol 
WUte  Lesd  Works,  82  Mich.  471,  46  N.  W.  736,  »  L.  R.  A.  722 
Ksigbt  T.  FinD^,  S9  Neb.  274,  80  N.  W.  912. 

"  Well«,  Res  AdJ.  p.  672. 
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subsequent  action,  the  etitire  title  to  the  land  had  descended 
to  the  alleged  forger  as  remainderman.  It  was  thereforc 
held  that  the  decision  in  the  prior  action  was  not  Controlling 
of  the  subsequent  one.*'  So  again,  a  decree  refusing  to  set 
aside  a  tax  deed,  where  the  bill  for  such  relief  was  based 
purely  on  the  ground  that  the  complainant  had  made  a 
proper  redemption,  is  not  the  law  of  the  case  in  such  sense 
as  to  prevent  him  from  assailing  the  vaüdity  of  the  deed 
on  entirely  difTerent  grounds."  But  it  is  necessary  that 
either  the  new  facts  or  the  new  evidence  should  be  such 
as  matertally  to  change  the  legal  aspect  of  the  case  and 
influence  its  decision.  For  instance,  where  a  federal  court 
has  sustained  the  validity  of  a  patent  after  füll  consideration 
in  a  contested  case,  it  is  not  required  to  enter  upon  a  re- 
examination  of  the  whole  question  in  a  second  case  on  the 
same  evidence  or  on  additional  evidence  which  is  mercly 
cumulative.'*  And  further  where  the  judgment  of  the 
court  below  is  reversed  on  appeal  or  error,  and  the  case 
remanded  for  a  new  trial,  and  on  the  second  trial  the  plead- 
ings  are  changed,  new  facts  introduced,  or  new  evidence 
presented,  and  an  appeal  again  taken  from  the  judgment, 
the  court  above  will  not  review  or  revise  its  former  decision 
entirely,  unless  the  altered  complexion  of  the  case  makes 
an  entire  reconsideration  necessary.  So  far  as  the  former 
decision  is  applicable,  it  will  be  adhered  to,  and  the  appel- 
lant  can  only  bring  up  for  review  the  proceedings  subse- 
quent to  the  reversal.^" 

The  same  principle  applies  where  a  second  trial  or  Hear- 
ing in  a  case  involves  new  parties,  who  have  not  had  their 
day  in  court,  or  are  not  in  privity  with  the  original  parties, 
or  whose  claims,  defenses,  or  interests  are  materially  dif- 
ferent  from  those  already  adjudicated.  They  are  not  to  be 
precluded  by  the  former  decision  from  3  füll  investigatioa 


"  Flnley  t.  Babb.  17S  Mo.  267,  73  S.  W.  180. 
••  Gag«  T.  Parker,  178  lU.  455,  63  N.  B.  317. 
*•  Consolidated  Bnbber  Tire  Co.  t.  Dlaimmd  Babber  Co.  ot  N«r 
Tork.  162  Ted.  892,  89  C.  O.  A.  682. 
TO  Dodge  7.  Oaylord,  53  Ind.  36S. 
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cases,  is  a  change  of  venue,  but  not  an  appeal.  The  fed- 
eral  court  does  not  sit  as  a  court  of  error  to  review  what 
has  already  becn  done  or  ordercd  by  the  State  court  in  the 
cause.  "The  transfer  of  the  suit  from  the  State  court  to 
the  United  States  court  does  not  vacate  what  had  been 
done  in  the  State  court  previous  to  the  removal.  The  cir- 
cuit  court,  when  a  transfer  has  been  eflfected,  takes  the 
case  in  the  condition  it  was  in  when  the  state  court  was 
deprived  of  its  Jurisdiction.  The  circuit  court  has  no  more 
power  over  what  was  done  before  the  removal  than  the 
State  court  would  have  had  if  the  suit  had  remained  therein. 
It  takes  the  case  up  where  the  State  court  left  it  off."" 
It  foUows  that  rulings  made  or  decisions  rendered  in  the 
case,  before  its  removal,  are  the  law  of  the  case,  and  that 
questions  which  have  been  passed  uptm  by  the  courts  of 
the  State  cannot  be  reviewed,  reversed,  or  in  any  manner 
set  aside  by  the  federal  court  after  its  Jurisdiction  at- 
taches.^"  Thus,  any  ruling  on  a  demurrer  in  the  State  court 
is  the  same  as  though  made  in  the  federal  court;  the  con- 
clusiveness  of  the  ruling  is  the  same  as  if  it  had  been  made 
by  the  judge  of  the  federal  court  in  the  same  case  at  a  prior 
term,^'  And  if  the  demurrer  has  been  passed  upon  by 
the  supreme  court  of  the  State,  it  is  as  binding  on  the  fed- 
eral court  as  it  would  have  been  on  the  state  court  of 
original  Jurisdiction."  And  where  decrees  have  been  made 
in  the  State  court  as  to  incidental  questions  involved  in 
the  suit,  and  from  which  appeals  have  been  taken  to  the 
appellate  court  of  the  State,  and  then  the  cause  is  removed, 
the  decision  of  the  appellate  court  on  such  questions  will 
be  duly  carried  out  by  the  federal  court  in  the  same  man- 
ner as  would  have  been  done  by  the  State  court  if  the  cause 


1*  DoBcau  V.  G^an,  101  U.  8.  812,  2S  L.  Bd.  875;  Black's  DUlon 
on  Betnoval  of  Caueee,  %  209. 

T«BrookB  T.  Farwell  (C.  C.)  4  Fed.  166,  2  McCrary,  220:  Cleaver 
T.  Tradere'  Ine.  Go,  (C.  C.)  40  Ped.  711 ;  King  t.  McLean  Asylom 
of  Massachusetts  General  Hospital,  64  Fed.  331,  12  C.  C.  A.  145. 

^t  Davis  T.  SL  Louis  &  8.  F.  R.  Co.  (C.  O.)  25  Fed.  786. 

iTLookont  Mountain  B.  Co.  t.  Houston  (C.  O.)  44  Fed.  448. 
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had  remained  therein/*  So  as  to  prelitninary,  provisional, 
or  interlocutory  Orders  made  by  the  State  court  before  the 
remova].  If  that  court  acted  within  its  Jurisdiction,  the  fcd- 
eral  court  will  not  review  such  Orders,  but  will  take  the 
case  precisely  as  it  finds  it,  accepting  all  prior  decrees  and 
Orders  as  adjudications  in  the  cause.'*  Thus,  where  the 
defendant  has  removed  a  cause  from  the  State  court  after  ' 
the  denial  of  a  motion  by  the  State  court  to  set  aside  the 
Service  of  the  summons,  he  cannot  renew  such  aiotion  in 
the  federal  court  without  having  obtained  leave  to  do  so, 
either  from  the  State  court  or  the  federal  court.** 

Eut  the  federal  court  has  the  same  power  to  reverse  or 
niodify  interlocutory  orders  or  decrees  of  the  State  court  as 
that  court  would  have  had  if  the  cause  had  remained  within 
its  cognizance,  or  as  the  federal  court  itself  would  have  if 
Ihe  suit  had  originally  been  brought  therein.*'  Thus,  a 
preliminarj-  injunction  granted  by  the  State  court  on  an 
ex  parte  application  will  be  open  to  review  in  the  federal 
court  after  the  removal  of  the  cause;  that  is,  the  federal 
court  may  hcar  a  motion  to  dissolve  or  modify  the  injunc- 
tion upon  notice  to  the  complainant,  and  the  latter  should 
be  prcpared,  in  such  a  case,  to  support  his  right  to  the  in- 
junction." But  where  the  application  for  the  dissolution  of 
an  injunction  previously  granted  involves  a  reargument  of 
matters  decided  by  the  State  court,  leave  to  make  the  mo- 
tion must  first  be  applied  for  and  obtained,"  And  the  fed- 
eral court,  remembering  that  it  does  not  sit  as  an  appel- 
latc  court  to  review  the  action  taken  by  the  State  court,  will 
be  slow  to  reopen  questions  already  judicially  passed  upon. 
Thus,  where  the  only  ground  alleged  by  the  defendant  is 

'•  Farmen'  Loan  4  Truat  Co.  v.  Cblcago,  P.  &  8.  W.  B.  Co..  9  BtoB, 
133,  Fed.  Ca».  No.  4,665. 

T>I«omiH  T.  Carrlngton  (C.  C.)  18  Fed.  97:  New  Orleaiu,  M.  &  0. 
K.  Co.  V.  City  of  New  Orleans  (C.  C.)  14  Fed.  373. 

n>  Allmark  t.  Platte  S.  S.  Co.  (0.  C.)  76  Fed.  815. 

"  Brjant  t.  TbompBon  {C.  C.)  27  Fed.  881. 

"Cobnra  t.  Cedar  Valley  Land  &  Cattle  Co.  (0.  C.)  25  Fed.  791; 
Carrlngton  t.  Florida  R.  Co.,  9  Blatcbt.  468,  Fed.  Cas.  No.  2,448; 
Sharp  ¥.  WMteaide  (C.  C.)  19  Fed.  156. 

»  Carrlngton  t.  Florida  R.  Co.,  9  Blatcbf.  468,  Fed.  Cas.  No.  2,448. 
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that  tlie  bill  filed  in  the  State  court  was  not  verified  ac- 
cording  to  law  and  the  practice  of  the  courts  o£  Chancery, 
the  federal  court  will  not  dissolve  the  injunction.»* 

The  Same  principle  applies  to  criminal  as  well  as  civil 
cases.  Thus,  when  an  indictment,  found  in  a  court  of  a 
State  in  which  the  offense  is  defined  by  Statute,  is  re- 
moved  to  a  federal  court  for  trial,  the  latter  court  must  b« 
controlled  by  the  interpretation  given  to  such  Statute  b> 
the  highest  court  of  the  State.*' 

But  in  some  particulars  the  administration  of  justice  ir 
the  Courts  of  the  United  States  is  regulated  by  federa: 
Statutes,  irrespective  of  the  laws  of  the  particular  statt 
where  the  court  may  sit.  It  is  so,  for  example,  as  to  th« 
competency  of  witnesses;  and  on  a  question  of  this  kinc 
the  federal  court  is  bound  to  follow  the  act  of  Congres; 
rather  than  the  laws  of  the  State.  Hence  the  fact  that 
while  the  cause  was  pending  in  the  State  court,  certaiti  wit 
nesses  were  held  by  that  court  to  be  incompetent  undei 
the  State  law  does  not  preclude  them  from  testifying  ir 
the  caae  after  its  removal  to  the  federal  court.'*  Generallj 
speaking,  however,  questions  as  to  the  admissibility  o 
evidence,  its  relevancy  or  materiality,  or  its  weight  01 
sufficiency,  are  governed  by  the  same  law  in  both  courts 
and  decisions  on  points  of  this  kind  made  by  the  State  cour 
will  be  accepted  by  the  federal  court,  after  the  removal  of  th< 
cause,  and  will  not  be  reopened  or  reviewed." 

A  somewhat  different  question  is  presented  where  thi 
suit  proceeds  to  trial  and  judgment  in  the  State  court  and  i: 
carried  to  the  supreme  court  of  the  State,  where  the  decisioi 
of  the  lower  court  is  reversed  and  a  new  trial  ordercd,  an« 
thereupon  the  plaintiff,  instead  of  taking  his  new  trial 
dismisses  the  suit,  and  begins  an  entirely  new  action 
against  the  same  defendant  and  on  the  same  cause  of  action 
in  a  federal  court.    Here  he  has  plainly  a  right  to  introduo 

B«  Smltb  T.  Schwed  (C.  C)  6  F«d.  455,  2  McCrary,  441. 
■•  North  Carolina  T.  Qoenell  <0.  G.)  74  Fed.  734. 
M  King  T.  Wortblnston,  IM  U.  8.  44,  26  K  Bd.  652. 
■t  Bucber  v.  Cheehlre  R.  Co.,  125  U.  8.  56S,  8  -Sap.  Ct  974,  81  I 
Bd.  795;  Cleaver  t.  Traders'  In«.  Co.  (0.  0.)  40  Fed.  711. 
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SUPREME  COURT  AND  INFERIOR  COURTS 

90.  The  decisions  of  the  court  of  last  resort  in  a  State  für 
nish  imperative  and  binding  precedents  for  th< 
guidance  of  all  the  courts  over  which  it  exercis« 
appellate  Jurisdiction;  and  the  judges  of  all  thi 
inferior  courts  are  bound  to  accept  and  follow  sud 
precedents  implicitly,  without  regard  to  their  owi 
previous  decisions  or  their  independent  views  o 
the  law. 

In  each  State,  the  decisicHis  pronounced  by  the  court  o 
last  resort,  upon  the  points  in  judgment  duly  presented  am 
passed  on,  become  a  part  of  the  law  of  the  State  until  over 
ruied  or  otherwise  annuücd  or  modified,  and  the  inferio 
courts  of  the  State  are  bound  thereby ;  that  is,  the  Iowe 
courts  are  imperatively  required  to  take  the  law  as  lai< 
down  by  the  highest  appellate  court,  and  to  foUow  its  ad 
judications,  wherever  applicable,  without  inquiry  into  tli 
legal  correctness  of  its  views.'     For  instance,  if  the  cour 

<  Fletd  T.  People  ez  rel.  UcClernand,  2  Scam.  (III.)  79 ;  Town  o 
Scott  T.  Artman,  237  111.  394,  86  N.  E.  59ö;  Julian  v.  Beal,  34  In< 
371;  Leard  t.  L«ard,  30  Ind.  171 ;  Telford  v.  Bamey,  1  G.  Greoi 
(Iowa)  S7Ei;  Bowman  t.  Board  of  Chosen  Freeholdera  of  Bssex  Com 
ty,  73  N.  J.  Law,  543,  «4  ÄtI.  1010:  Rochester  &  G.  V.  R.  B.  v.  Olart 
NaL  Bank,  60  Bari).  (N.  Y.)  234;  Hanford  v.  Artcher,  4  HUI  (N.  T 
271;  New  York  Firemen  Ins.  Co.  v.  De  Wolf,  2  Cow.  (K.  Y.)  5(1 
Bier  V.  Roebllng  Conet.  Co.,  134  App.  Mt.  356,  119  N.  T.  Supp.  4S 


296      PRBCBDENT8  AB  BBTWEKN  CODRTS  OF  SAUS  BTATB      (Ql. 

clecision  of  the,  court  of  last  resort  is  not  limited  to  tti 
particular  litigation  in  which  it  was  given.  Its  autlioril 
does  not  rest  upon  the  principle  of  res  judicata,  and  then 
fore  it  is  to  be  applied  by  the  lower  courts  to  any  case  sul 
sequently  arising  in  wliich  the  facts  are  substantially  it 
same,  although  the  parties  may  be  entirely  different.*  Th 
opinion  of  the  appellate  court  may  contain  a  mandate  1 
the  lower  court,  as,  that  a  new  trial  shall  be  granted,  th: 
the  decree  shall  be  moditied  in  specified  particulars,  th: 
the  prisoner  shall  be  discharged,  etc.  And  this,  of  cours' 
must  be  implicitiy  obeyed.  But  besides  this  the  opinioi 
unless  concerned  with  qwestions  of  fact  entirely  <x  wit 
questions  upon  evidence,  will  enunciate  some  gencral  rul 
or  principle  of  law.  And  it  is  this  rule  or  principle  whic 
constitutes  the  precedent,  and  which  the  inferior  courts  ai 
imperatively  bound  to  follow  thereafter,  in  all  similar  case 
until  it  shall  have  been  overruled  or  modified,  or  countei 
acted  by  a  Statute.  These  matters  were  very  clearly  a 
plained  in  an  early  opinion  of  the  Supreme  Court  of  Wi: 
consin,  in  which  it  was  said :  "It  is  contended  that  the  opii 
ions  pronounced  by  the  Supreme  Court  are  not  of  bindin 
authority  upon  the  Circuit  Court,  and  it  is  intimated  thi 
though  inferior  courts  may  treat  such  opinions  never  s 
contemptuously,  yet  the  mcre  remittitur,  certißed  and  trän; 
niitted  by  our  clerk,  is  the  only  authoritative  direction  t 
the  court  below.  This  is  not  the  correct  view  of  the  lau 
It  is  not  intended  to  be  declared  that  all  the  reasoning  an 
instances  of  Illustration  introduced  into  an  opinion  of  thi 
court  are  to  be  adopted  by  inferior  tribunals  from  whic 
cases  or  matters  may  come  here,  by  appeal,  writ  of  erro 
or  otherwise;  but  it  is  insisted  and  declared  that  the  opii 
ion  of  this  court  upon  the  points  in  judgment,  pre&ente 
and  passed  upon  in  cases  brought  here  for  adjudication,  i 
the  law  of  the  land  until  overruled  or  otherwise  annulle< 
and  that  inferior  courts  and  tribunals  must  yield  obedienc 
to  the  law  thus  declared."  * 


■  Bigelow  T.  TUden,  52  App.  Dlv.  380,  66  N.  T.  Suiv-  140. 
T  Attomey  General  ex  rel.  Gnahlnx  t.  Lnm,  2  Wls.  514. 
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As  to  matters  of  procedure  in  the  trial  courts,  it  has  been 
stated  that  whatever  is  said  by  the  supreme  judicial  tribu- 
nal  should  be  followed  in  the  lower  courts  as  a  judicial  di- 
rectioD,  though  stated  only  in  an  advisory  way.*  But  while 
the  inferior  courts  are  thus  bound  to  follow  implicitly  any 
rule  laid  down  in  an  opinion  of  the  higher  court,  still  it 
is  sometimes  necessary  for  them  to  constnie  or  interpret 
snch  an  opinion,  comparing  its  general  Statements  with 
the  particular  facts  of  the  case,  in  order  to  determine  ex- 
actly  the  extent  of  its  authority  as  a  precedent.  This  pro- 
cess  should  not  be  resorted  to  for  the  purpose  of  evading 
or  distinguishing  away  a  pertinent  decision;  but  a  trial 
coort  has  a  right,  when  following  a  decision  of  the  supreme 
court  and  adopting  its  language,  to  add  such  consistent  ex- 
planations  as  may  be  proper  to  adapt  it  to  the  facts  of  the 
case  under  consideration.* 

When  the  court  of  last  resort  departs  from  its  own  pre- 
vious  rulingSy  making  conflicting  decisions,  so  as  to  leave  it 
nncertain  what  are  its  real  and  final  views  on  a  given  ques- 
tion  of  law,  it  is  the  duty  of  the  court  below  to  give  effect 
to  the  latest  opinion  of  the  higher  court,  leaving  it  to  that 
tribunal  to  determine  finally  whether  it  will  abide  by  its 
carlicr  or  its  later  decisions.**  But  where,  on  the  trial  of  a 
case,  and  in  deciding  a  question  concerning  the  admissibil- 
ity  of  certain  testimony,  the  judge  rules  in  accordance  with 
an  opinion  of  the  supreme  court  which  has  never  been  over- 
niled,  though  it  has  been  subjected  to  criticism  and  doubt, 
his  action  will  not  be  considered  reversible  error.*  ^ 

In  States  where,  either  permanently  or  temporarily,  the 
supreme  judicial  court  is  aided  in  its  labors  by  commis- 
sioners  of  the  court,  or  commissioners  of  appeal,  their  de- 
cisions  have  exactly  the  same  binding  effect  upon  the  in- 
ferior courts  as  those  of  the  supreme  court  itself,  provided 


•Manch  y.  City  of  Hartford,  112  Wis.  40,  87  N.  W.  816. 

•  Freeman  y.  WeekB,  48  Mich.  255,  12  N.  W.  215. 

loCostello  y.  Syracuse,  B.  &  N.  Y.  R.  Co.,  66  Barb.  (N.  Y.)  92; 
Schwarcz  y.  International  Ladies*  Garment  Workers*  Union,  68  Mise. 
Rep.  528,  124  N.  Y.  Supp.  968. 

"  Btate  y.  Blake,  25  Me.  850. 
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they  have  bcen  adopted  by  the  court  or  at  least  not  dis- 
approved.**  But  where  the  court  itself  renders  a  decision 
inconsistent  with  a  previous  opinion  of  the  commissioners, 
the  latter  ceases  to  be  an  authority,  and  the  lower  courts 
are  bound  to  follow  the  supreme  court  and  not  the  com- 
missioners.^* 

It  is  perhaps  scarcely  necessary  to  remark,  except  that  it 
has  been  made  the  subject  of  judicial  decision,  that  a  court 
of  last  resort  is  never  bound,  under  any  circumstances,  to 
adopt  or  follow  the  decisions  of  the  inferior  courts/*  al- 
though  the  former  course  is  often  pursued  when  the  opin- 
ions  of  the  lower  courts  meet  the  entire  approval  of  the 
appellate  judges,  and  the  lattcr  course  is  sometimes  adopt- 
ed for  the  sake  of  prcserving  a  rule  of  property  and  to 
avoid  unsettling  titles  or  important  private  interests. 

TherC'  is  one  possible  exception  to  the  main  rule  above 
stated.  This  occurs  where  the  decisions  of  the  highest 
court  of  the  State  on  any  given  question  are  in  conflict  with 
those  of  the  Supreme  Court  of  the  United  States.  Here 
it  is  generally  considered  to  be  the  duty  of  an  inferior  court 
of  the  State  to  follow  the  rulings  of  the  supreme  federal 
tribunal  if  the  question  at  issue  is  one  arising  under  the 
Constitution  or  laws  of  the  United  States,  or,  in  other 
words,  is  a  "federal  question";  but  as  to  all  other  matters 
it  is  bound  by  the  adjudications  of  its  own  appellate  tri- 
bunal, and  the  latter  must  also  be  preferred  to  the  decisions 
of  any  inferior  or  intermedJate  court  of  the  federal  system." 

■  "Wooters  V.  HolUngsworth.  58  Tei.  371;  Randalt  v.  National 
Bulldlog:.  Loan  &  Protectlve  Union  o(  Minneapolls,  43  Neb.  876,  62 
N.  W.  252. 

<*  Mecbanlcs'  &  Tradera'  Bank  ot  Jerae;  City  t.  Dakln,  8  Hun 
(N.  y.)  431. 

n  Oibaon  Y.  People,  44  Colo.  eOO.  99  Pac.  333. 

"See  Grant  v.  Cananea  Coosol.  Copper  Co.,  117  App.  DIt.  876. 
102  N.  Y.  Supp.  642;  Delaware  &  H.  Ganal  Co.  v.  Common trealth 
(Pa.)  17  Ätl.  176,  1  L.  R.  A.  232:  Town  of  Venice  t.  Breed,  65  Barb. 
IN.  T.)  607.  Compare  Commonwealth  v.  MonooKsbela  Nav.  Co.,  2 
PearB.  <Pa.)  372;  Poole  v.  Kermlt,  37  N,  T.  Super.  CL  114;  Rogers 
Park  Water  Co.  t.  City  of  Chicago,  131  IlL  App.  35.  Se«  Infra. 
p.  374. 


k) 


8ÜPREHS  CX>UBT  AND  INTERMBDIATB  GOUBT8  299 


SüPREME  COURT  AND  INTERMEDIATE 
APPELLATE  COURTS 

91.  It  is  the  duty  of  an  ixrtermediate  appellate  court  of  a 
State  to  accept  and  follow  the  rulings  of  the  court 
of  last  resort  in  the  State,  whenever  applicable 
precedents  are  found,  without  a  re-examination  of 
the  questions  involved,  and,  if  necessary,  to  over- 
rule  its  own  previous  decisions  to  the  contrary. 

Intermediate  courts,  betwecn  the  court  of  last  resort  and 
the  courts  of  general  original  Jurisdiction,  have  been  creat- 
ed  in  several  states,  in  recent  times,  to  relieve  the  courts 
of  final  appeal  from  a  portion  of  the  bürden  of  their  con- 
stantly  increasing  labors.     These  courts  are  gencrally  in- 
vested  with  appellate  Jurisdiction  only,  and  that  Jurisdic- 
tion is  limited  to  cases  not  involving  more  than  a  certain 
amount  in  money,  or  not  involving  capital  punishment,  or 
not  involving  questions  relating  to  the  constitutionality  of 
Statutes,  or  it  may  be  otherwise  restricted,  the  statutory 
provisions  in  this  respect  not  being  uniform.     These  in- 
termediate courts,  although  they  have  revisory  Jurisdic- 
tion over  the  courts  of  first  instance,  within   the   limits 
marked  out,  and  are  entitled  to  set  precedents  for  them, 
are  still  subordinate  to  the  court  of  last  resort,  and  are 
imperatively  required  to  be  guided  in  their  own  decisions 
hy  the  rulings  made  by  that  court,  whenever  a  decision 
is  presented  to  their  notice  which  fairly  rules  the  case  on 
trial.    When  this  occurs,  the  intermediate  court  must  not 
enter  upon  a  fresh  examination  of  the  question  of  law  in- 
voh-ed,  but  must  take  the  rule  as  laid  down  by  the  court  of 
final  appeal,  whatever  may  be  its  own  views  of  the  cor- 
rectness  of  that  rule,  and  whatever  may  have  been  the 
course  of  its  own  previous  decisions  on  the  same  point. 
This  principle  is  fuUy  recognized  by  these  courts,  and  has 
been  repeatedly  declared  by  them.     Thus,  the  Court  of 
Appeal  in   California   declares    itself   to   be   imperatively 
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bound  to  follow  a  decision  of  the  Supreme  Court  of  thal 
State  which  has  not  been  overruled  or  modificd.'*  So 
in  Delaware,  the  Superior  Court  is  bound  by  a  decisior 
of  the  Court  of  Errors  and  Appeals,  though  it  conflict! 
with  one  of  its  own  former  decisions,"  In  Georgia,  whilt 
the  Court  of  Appeals  is  a  court  of  final  review,  yet  th( 
decisions  of  the  Supreme  Court  are  binding  upon  it,  what 
«ver  may  be  its  own  views  of  the  question  in  band."  Ir 
Illinois,  the  Appellate  Court  can  neither  overrule  nor  diS' 
regard  a  decision  of  the  Supreme  Court,  but  is  bound  t( 
follow  it.'*  In  Indiana,  the  Appellate  Court  is  bound  bj 
the  law  as  declared  by  the  Supreme  Court,  and  its  deci 
sions  must  conform  thereto,  unless  (as  providcd  by  stat 
Ute)  it  should  be  of  the  opinion  that  the  law  was  wronglj 
declared,  but  in  the  latter  event,  if  two  of  the  judges  of  th< 
Appellate  Court  agree  in  the  opinion  that  a  ruling  prec 
edent  of  the  Supreme  Court  is  crroneous,  the  case,  with  : 
written  Statement  of  the  reasons  for  such  opinion,  shall  b< 
transferred  to  the  Supreme  Court  for  decision;  but  th« 
intermediate  court  has  no  authority  simply  to  overrule  oi 
set  aside  a  decision  of  the  court  of  last  resort.**  A  similai 
rule,  as  to  the  duty  of  the  intermediate  court  to  accept  ant 
follow  the  decisions  of  the  highest  court  of  the  state,  pre 

i*Gaiiadlaii  Bank  of  Commerce  t.  Leale,  14  Cal.  App.  307,  11: 
Pac.  Töfl. 

11  State  T.  Green,  1  PennenUl  (Dd.)  63,  39  Atl.  G80. 

>•  Minor  T.  City  ot  Atlanta,  7  Oa.  App.  SIT,  68  B.  B.  314. 

>■  Heffron  t.  Concordla  Flre  Ina.  Co.,  138  111.  App.  483 ;  Cblcag« 
A  J.  Electric  By.  Co.  t.  Freeman,  125  111.  App.  318.  Tbe  itatnti 
«Utborlzlng  tbe  Appellate  Court  to  make  a  floding  oi  fact,  and  de 
clarlns  sucb  flndlng  to  be  blndlng  on  tb«  Supreme  Court,  Is  not  an 
constitutlonal.  Eamshaw  v.  Western  Stone  Co.,  200  111.  220,  60  N.  B 
661. 

**  Wagner  t.  Carskadon,  28  Ind.  App.  ST3,  61  N.  E.  9T6;  nicbe; 
r.  CleveUnd,  0.,  0.  ft  St  L.  R.  Co.,  93  N.  E.  1022 ;  State  Life  Ina.  Co 
■V.  Jones,  92  N.  E.  879:  Stndebaker  t.  Alexander,  91  N.  E.  606;  Cay 
nood  T.  Snpreme  Ix>dse  Enlgbte  Sc  Lsdlee  of  Honor,  41  Ind.  ApD 
630,  84  N.  E.  782;  WUlard  T.  Albertson.  23  Ind.  App.  166,  BS  N.  E 
1078;  Eelley  r.  City  of  CrawfordsvUle,  11  Ind.  App.  81,  42  N.  E.  491 
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vails  in  Kansas,**  in  Kentucky,**  and  in  Missouri.**  In 
New  York,  the  Appellate  Division  of  the  Supreme  Court 
occupies  much  the  same  position  as  the  intermediate  courts 
of  other  states,  and  while  it  possesses  important  revisory 
Jurisdiction  over  the  lower  courts,  still  it  is  subordinate  to 
the  Court  of  Appeals,  and  is  imperatively  bound  to  ac- 
cept  the  law  as  laid  down  by  the  latter  court.**  In  Texas, 
the  Court  of  Civil  Appeals  is  bound  to  follow  the  decisions 
of  the  Supreme  Court,  though  it  may  consider  them  un- 
sound  or  contrary  to  the  weight  of  authority,  and  if  a  de- 
cision  of  the  Supreme  Court  conflicts  with  one  of  its  own 
prcvious  rulings,  such  ruling  must  be  considered  as  re- 
versed  or  overruled.**    But  in  this  State  we  find  the  unique 

31  Missouri,  K.  &  T.  Ry.  Co.  v.  Steinberger,  6  Kan.  App.  685,  61 
Pac.  623. 

:sRn8sell*8  Adm'r  ▼.  Russeirs  Guardian,  14  Ky.  Law  Rep.  236; 
<jloTer*s  Guardian  v.  Common  School  Dlst.,  14  Ky.  Law  Rep.  240. 

<3  Henderson  y.  Terminal  R.  Ass'n  of  St.  Louis,  164  Mo.  App.  174, 
133  S.  W.  151;  Sbeets  v.  Mississippi  River  &  Bonne  Terre  Ry.,  152 
Mo.  App.  376^  133  S.  W.  124 ;  Chuse  Kngine  &  Mfg.  Co.  y.  Yromania 
Apartment  Co.,  154  Mo.  App.  139,  133  S.  W.  624;  McElyaln  y.  St. 
Uuls  k  S.  F.  R.  Co.,  151  Mo.  App.  126,  131  S.  W.  736;  Cushlng  v. 
Ricbardson,  143  Mo.  App.  608,  128  S.  W.  805;  Shipley  y.  Metro- 
poUten  St.  R.  Co.,  144  Mo.  App.  7,  128  S.  W.  768;  Atwater  y.  A.  G. 
Edwards  Brokerage  Co.,  147  Mo.  App.  436,  126  S.  W.  823;  Barr  y. 
Lake,  147  Mo.  App.  252,  126  S.  W.  756;  Crockett  y.  St.  Louis  &  H. 
R.  Co.,  147  Mo.  App.  347,  126  S.  W.  243;  Jackson  y.  Smith,  138  Mo. 
App.  601,  123  S.  W.  1026;  Martin  y.  Bennett,  139  Mo.  App.  237,  122 
S.  W.  779;  O'Day  y.  Sanford,  138  Mo.  App.  343,  122  S.  W.  3;  Wes- 
tern Roofing  Co.  y.  South  Park  Baptist  Church,  137  Mo.  App.  101, 
119  S.  W.  496 ;  RuUedge  y.  Rutledge  (Mo.  App.)  119  S.  W.  489 ;  Shel- 
by  County  B.  Co.  v.  Crow,  137  Mo.  App.  461,  119  S.  W.  435;  Fowles 
V.  Bentiey,  136  Mo.  App.  417,  115  S.  W.  1090;  Dickey  y.  Orr,  132 
Mo.  App.  416,  111  S.  W.  910;  Gaston  y.  Hayden,  98  Mo.  App.  683,  73 
S.  W.  938;  Schaf  er  y.  St.  Louis  &  H.  Ry.  Co.,  76  Älo.  App.  131; 
White  y.  Wabash  Western  Ry.  Co.,  34  Mo.  App.  57;  Sage  y.  Reeyes, 
17  Mo.  App.  210. 

>«  Smith  y.  Lehigh  Valley  R.  Co.,  77  App.  Biy.  43,  79  N.  Y.  Supp. 
106;  Scott  y.  King,  61  App.  Diy.  619.  64  N.  Y.  Supp.  626. 

ssEnnls  Waterworks  y.  City  of  Ennis,  136  S.  W.  513;  Rabb  y. 
U  Ferla  Mutual  Canal  Co.,  130  S.  W.  916;  Missouri,  K.  &  T.  R. 
Co.  of  Texas  y.  Grayes,  122  S.  W.  458;  St.  Louis  Southwestem  R. 
Co.  of  Texas  y.  Holt,  121  S.  W.  681;  Missouri,  K.  &  T.  R.  Co.  of 
Texas  y.  WUllams,  120  S.  W.  663;   Atchison,  T.  &  S.  F.  R.  Co.  y. 
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instittition  of  a  Court  of  Criminal  Appeals,  which  has  final 
Jurisdiction  over  all  cases  coming  before  it,  exclusive  of 
the  Supreme  Court  of  the  State,  and  which  is  therefore  the 
highest  tribunal  in  Texas  for  cases  pertaining  to  the  en- 
forcement  of  the  criminal  law.  Its  decisions  are  impera- 
tively  binding  on  the  Court  of  Civil  Appeals  and  must  be 
followed  by  the  latler  court."  But  the  Constitution  has 
provided  no  means  by  which  a  conflict  in  the  rulings  of  the 
Supreme  Court  and  the  Court  of  Criminal  Appeals  can  be 
determined  or  reconciled,  and  consequently  neither  of  these 
Courts  considers  itself  bound  to  follow  the  decisions  of  the 
other,  and  it  occasionally  happens  that  there  are  contrary 
rulings  on  the  same  question  of  law  by  the  two  courts  ol 
final  authority  in  this  State.*'' 

As  to  all  these  intermediate  appellate  courts,  it  may  be 
remarked  that,  if  they  find  various  confiicting  and  irrecon- 
cilable  rulings  of  the  supreme  court  on  the  same  point  oi 
law,  it  is  their  duty  to  foHow  the  latest  rulings  of  that 
court,  disregarding  the  earlier  decisions."  Where  an  in- 
termediate court  has  rendered  its  decision  in  a  case,  and 
thereafter  the  supreme  court  lays  down  a  different  rule  ol 
law  as  applicable  to  the  same  State  of  facts  occurring  in 
another  case,  and  the  first  case  again  comcs  before  the  in- 
termediate court,  as,  on  rehearing,  it  is  the  duty  of  the 
latter  court  to  overrule  its  former  decision  and  render  judg- 
ment  in  accordance  with  the  doctnne  of  the  supremt 
court.**  It  should  also  be  notjced  that  the  precedents  sei 
by  the  intermediate  courts  are  not  at  all  binding  on  tht 

Plckens,  118  S.  W.  1133;  Bean  t.  Blrd,  117  S.  W.  177;  WlllUnis  v 
Keitb.  112  S.  W.  948;  Ft.  Worth  &  D.  C.  R.  Co.  v.  State,  88  S.  W 
370;  Jones  v.  Gulf,  C.  4  8.  F,  R.  Co.,  23  S.  W.  186. 

i«  Roblnaon  v.  City  of  Galveston.  111  S.  W.  1076. 

2' May  T.  Finley,  81  Tex.  352,  *3  8.  W.  257;  Oriffln  t.  Tucker 
102  Tel.  420,  118  S.  W.  636. 

"•Martin  v.  City  of  St.  Josepb,  138  Mo.  App.  316,  117  8.  W.  W 
Jones  V.  Hom,  104  Mo.  App.  705,  78  8.  W.  638;  Becker  ▼.  Schutte 
85  Mo.  App.  57;  Seaboard  Nat  Bank  of  New  York  v.  Woesien,  V 
Mo.  App.  155. 

»  Hamilton  v.  Aurora  FI»  &  Marine  Ina.  Co.,  85  Mo.  App.  263 
WalBh  T.  Banan,  93  App.  Div.  680,  87  N.  T.  Snpp.  »30. 
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supremc  court,  which  is  under  no  Obligation  to  follow 
them.'*  But  decisions  rendered  by  an  intermediate  or 
cvcn  an  inferior  court,  during  a  period  when  thcre  was  no 
constitutional  or  statutory  provision  for  a  review  of  its 
judgments  by  the  supreme  court,  will  be  treated  with 
grcater  respect,  sincc,  being  of  final  authority  at  the  time, 
they  must  be  considered  as  having  entered  into  the  law 
of  the  State,  and  perhaps  as  having  formed  the  basis  of 
contracts  or  titles.  Such  decisions  will  not  be  overruled  by 
the  court  of  last  resort  in  subsequent  cases,  unless  it  i3  sat- 
isfied  that  they  are  clearly  erroneous.** 


INTERMEDIATE  AND  INFERIOR  C€URTS 

92.  The  inferior  courts  of  a  State  will  follow  the  decisions 
of  the  intermediate  appellate  courts  until  the  court 
of  last  resort.  shall  either  reverse  them  or  an- 
nounce  a  contrary  doctrine;  and  if  there  are  sev- 
eral  such  intermediate  courts  in  the  State,  and 
their  decisions  upon  the  same  question  of  law  are 
in  conflict,  an  inferior  court  will  follow  the  rulings 
of  the  appellate  court  in  the  same  district,  division, 
or  department  where  it  sits. 

Since  an  intermediate  court  of  the  kind  here  spoken  of 
cxercises  a  revisory  Jurisdiction  over  the  lower  courts  of 
the  State,  it  is  plainly  the  duty  of  the  latter  to  follow  the 
rulings  and  decisions  of  the  former,  provided  they  are 
plainly  and  fuUy  applicable  to  the  case  on  trial,*'*  without 
attempting  to  disregard  or  evade  them.  But  these  deci- 
sions of  the  intermediate  courts  are  still  subject  to  reversal 
by  the  court  of  last  resort,  or  to  be  deprived  of  authorita- 

"Paddock  v.  Missonri  Pac.  Ry.  Co.,  155  Mo.  524,  56  S.  W.  453; 
City  of  Sedalia,  to  Use  of  SedaUa  Nat.  Bank,  y.  Donohue,  190  Mo. 
407,  89  S.  W.  386. 

>i  Daniels  y.  State,  2  PennewUl  (Del.)  586,  48  Atl.  196,  54  L.  R.  A. 
288. 

<>Wellbrodb:  y.  Long  Island  R.  Co.,  81  Mise  Rep.  424,  65  N.  Y. 
8opp.5e2. 
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tive  force  by  the  announcement  of  a  contrary  ruie.  Whei 
this  happens,  they  are  of  course  no  longer  of  controUiti] 
force  in  the  lower  courts;  but  unless  and  until  they  ar 
thus  discredited  by  the  highest  court,  they  are  to  be  fol 
lowed  impHcitly.*'  A  similar  rule  prevails  in  England 
It  is  there  held  that  where  a  colonial  legislature  has  passC' 
an  act  in  the  same  terms  as  an  imperial  Statute,  and  th 
latter  has  been  authoritatively  construed  by  the  Court  o 
Appeal  in  England,  the  same  construction  should  b 
adopted  by  the  courts  of  the  colony.  "It  is  the  judgtnen 
of  the  Court  of  Appeal,  by  which  all  the  courts  in  Englan 
are  bound,  until  a  contrary  determination  has  been  ai 
rived  at  by  the  House  of  Lords."'*  But  if  there  are  5e\ 
eral  intermWiate  appellate  courts  in  the  State,  or  if  such 
court  is  divided  into  several  branches  or  departments,  i 
will  sometimes  happen  that  these  different  courts  c 
branches  will  put  forth  conflicting  rulings  on  the  sam 
point  of  law.  The  establishment  of  the  right  rule  and  th 
rejection  of  the  erroneous  one  is  for  the  final  decision  c 
the  court  of  last  resort.  But  until  it  has  spoken,  it  is  th 
duty  of  an  inferior  court  to  foUow  the  decision  of  the  ir 
termediate  court  in  its  own  department  or  district  of  th 
State.  Thus,  in  New  York,  the  Special  Term  of  the  Si 
preme  Court  will  bc  bound  to  follow  the  decision  of  th 
Appellate  Division  in  the  same  department,  where  there  i 
a  conflict  between  such  decision  and  a  decision  of  the  A[ 
pellate  Division  of  another  department.'* 

•(  ClevelaDd,  C,  C.  &  St.  Ij.  R.  Co.  t.  Schneider,  40  Ind.  App.  52 
82  N.  B.  538;  Tlaucher  t.  Cltyof  Camden,  56  N.  J.  Law,  244,  28  At 
82;  Jobannessen  t.  JohannesseQ,  70  Mise.  Rep.  301,  12tt  >'.  Y.  Sup 
802 :  Ellenbogen  v.  Hantman  (City  Ct.  N.  Y.)  126  N.  Y.  Supp.  161 
William  Fo-t  Amüsement  Co.  v,  McClellan,  62  Mise.  Rep.  100,  U 
N.  Y.  Supp.  594;  Bussluß  t.  City  ot  ML  Vemon,  121  App.  DIt.  SO 
106  N.  T.  Supp.  105;  Weitem  Nat.  Bank  t.  Faber.  20  Mise.  Ba 
467,  62  N.  y.  Supp.  82;  Feople  v.  American  Losa  &  Trost  Co.,  1 
Mlac  Rep.  647.  80  N.  T.  Supp.  627. 

t*  Trlmble  t.  Hill,  L.  R.  6  App.  Gas.  S42. 

■•  Maau  V.  Rosentbal,  62  Mise.  Rep.  SSO,  115  N.  X.  Sapp.  4. 
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CHANCERY  COURTS 

93.  In  States  where  separate  courts  of  Chancery  exist, 
which  are  subject  to  the  appellate  Jurisdiction  of 
tfae  court  of  last  resort,  they  are  bound  to  foUow 
the  decisions  of  that  court,  wherever  they  may  be 
applicable,  though  made  in  actions  arising  at  com- 
mon law. 

In  several  of  the  states,  courts  of  Chancery  still  exist, 
which  are  separate  and  apart  from  the  courts  of  law,  and 
which  are  occupied  exclusively  with  the  administration  of 
justice  in  cases  of  a  purely  equitable  nature.  But  their 
judgments  are  gencrally,  if  not  invariably,  subject  to  rc- 
view  by  the  supreme  court  ör  other  court  of  last  resort  in 
the  State.  And  Chancery  courts  are  not  exempt  from  the 
Operation  of  the  rule  of  stare  decisis.  However  wide  may 
be  the  judicial  discretion  of  a  chancellor,  it  remains  true, 
as  we  have  stated  on  an  earlier  page,  that  the  courts  of 
equity  yield  an  adherence  to  the  doctrine  of  precedents  no 
less  steady  and  consistent  than  that  shown  by  the  courts 
of  common  law.**  Hence  it  may  be  regarded  as  a  fixed 
rule  that  a  court  of  Chancery  will  feel  imperatively  con- 
strained  to  accept  and  follow  the  rulings  and  decisions  of 
the  court  of  last  resort  in  the  State,  in  all  cases  where  they 
shall  be  found  applicable,  and  without  regard  to  whether 
the  case  in  which  the  particular  rule  or  principle  was  an- 
nounced  was  a  case  of  equitable  cognizance  or  one  arising 
under  the  common  law  or  a  Statute.'^ 

»•  Supra,  p.  30. 

»» BaUou  r.  United  States  Flour  MUUng  Co..  67  N.  J.  Eq.  188,  59 
Ml  331:  Hodge  v.  United  States  Steel  Corp.,  64  N.  J.  Eq.  90,  53 
AtL  eoi;  French  v.  City  of  Camden,  77  N.  J.  Eq.  151,  76  Atl.  ^80; 
Hawley  t.  James,  7  Paige  (N.  Y.)  213,  32  Am.  Dec.  623;  Brinkerhoff 
▼.  Manrin,  5  Johns.  Ch.  (N.  Y.)  320 ;  McElwee  y.  McElwee,  97  Tenu. 
619,  37  S.  W.  560;  Rusli  v.  Moore  (Tenn.  Ch.  App.)  48  S.  W.  90;  Ham- 
bough  V.  Camey  (Tenn.  Ch.  App.)  62  S.  W.  503;  Bnright  ▼.  Amsden, 
TO  Vt  183,  40  Aa  37. 

Black  Jud.Pb.--20 
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COURTS  OF  CO-ORDINATE  JURISDICTION 

94.  Deciflions  of  inferior  courts  are  not  imperatively  bm< 
ing  upon  courts  of  equal  rank  and  co-ordinate  ju 
isdiction,  but  may  be  respected  for  their  reasonii 
and  may  be  followed  for  the  sake  of  unifonnity. 

Wbea  a  point  has  not  been  decided  by  the  court  of  la 
resort  in  the  State,  but  there  are  decisions  upon  it  made  t 
inferior  courts  of  equal  authority,  such  as  the  circuit  i 
district  or  county  courts  of  the  State,  er  by  co-ordina 
branches  of  the  same  court  in  different  districts,  and  e 
pecially  when  two  or  more  of  these  decisions  concur  upc 
the  point  in  question,  it  is  proper,  for  the  sake  of  securir 
uniformity  of  decision,  that  they  should  be  reco^ized  ; 
precedents  and  respected  as  such  by  the  other  courts  i 
equal  rank,  until  reversed  by  a  higher  authority.'*  Ar 
it  is  the  general  ruie  and  practice  that  a  question  of  la 
settled  by  the  decision  of  one  of  two  co-ordinate  courts  w: 
not  be  reviewed  by  the  other  in  the  same  litigation,  or 
any  suit  based  on  the  same  facts  or  events.**  But  when 
court  of  first  instance  is  called  upon  to  decide  a  questit 
which  has  not  yet  been  passed  upon  by  the  highest  cou 
of  the  State,  so  that  the  judge  is  entirely  free  to  form  ar 
express  his  own  opinion,  it  may  be  difßcult  to  deci( 
whether  he  should  be  more  strongly  influenced  by  a  d 
cision  previously  rendered  by  a  domestic  court  of  equ 
rank  with  his  own,  or  by  authorities  from  other  State 
which,  though  destitute  of  Controlling  force,  may  posse 

11  Andrews  t.  WaUace,  29  Barb.  (N.  T.)  350;  Beutle^  t.  Ooodwl 
38  Batb.  (N.  T.)  633:  Beed  v.  Aüantlc  &  P.  K.  Co.  (C.  C.)  21  P< 
^83;  Hardenburgh  r.  Crary,  SO  Barb.  (N.  Y.)  32;  Sheridan  v.  Tucb 
145  App.  Dir.  14S,  120  N.  T.  Supp.  18:  State  v.  Fosdick,  1  Oblo  C 
Ct.  R.  265;  State  t.  Schwarz  (Tez.)  124  8.  W.  420;  Pledge  v.  Cai 
11895]  1  Ch.  51. 

«»  People  ex  reL  Metz  t.  Dayton,  120  App.  Div.  814. 105  N.  T.  Sui 
809;  Rauton  v.  People,  85  111.  App.  384;  Carltale  t.  Glbbs  (T« 
Clv.  App.)  123  S.  W.  216.  And  eee  MUler  t.  Hulbwt,  6  Wkly.  L« 
Bul.  (Obto)  412. 
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high  persuasive  value.  It  has  been  said  that,  in  this  case, 
the  court  should  prefer  the  domestic  authority.**  And  this 
may  v^ry  well  be  the  case  where  the  question  involved  is 
essentially  local  in  its  character  or  depends  on  the  con- 
stniction  of  a  Statute.  But  in  matters  of  a  more  general 
nature,  there  seems  to  be  no  sufficient  reason  for  following 
a  precedent  of  this  kind,  if  the  judge  entertains  any  doubt 
of  its  correctness,  in  the  face  of  a  strong  and  unanimous 
current  of  authorities  in  other  states. 

But  whatever  deference  may  be  paid  to  the  decisions  of 
a  court  of  co-ordinate  Jurisdiction,  one  court  of  such  a 
character  has  no  control  over  the  decisions  of  another. 
The  mere  fact  that  a  decision  has  been  heretofore  rendered 
by  a  court  of  equal  rank  with  that  which  is  trying  the  case 
does  not  preclude  the  latter  from  deciding  the  issue  upon 
its  own  Views  of  the  law,  if  satisfied  that  the  former  rul- 
ing  was  erroneous.**  For  instance,  in  a  case  in  the  court 
of  Queen's  Bench,  Lord  Chief  Justice  Campbell  is  reported 
to  have  said :  "We  have  been  pressed  with  the  authority  of 
Drew  V.  CoUins,  6  Exch.  670.  To  that  authority  we  have 
paid  the  most  sincere  respect;  but  after  a  very  careful 
examination,  we  are  not  ^ble  to  assent  to  the  reasoning 
on  which  it  rests.  As  it  is  only  the  decision  of  a  court  of 
co-ordinate  Jurisdiction,  we  do  not  consider  ourselves 
bound  by  it ;  and  we  have  the  less  reluctance  to  decide  ac- 
cqrding  to  our  own  opinion,  as,  the  question  being  upon 
the  record,  it  may  be  carried  to  the  Exchequer  Chamber 
and  the  House  of  Lords."  **  Especially  is  one  court  free 
from  any  Obligation  to  follow  the  decision  of  a  court  of 
co-ordinate  Jurisdiction   when   the   latter,   in   making  the 

*»  Head  t.  Smltb,  44  How.  Prac.  (N.  Y.)  476. 

*i  Northern  Pac.  R.  Co.  v.  Sanders  (C.  C.)  47  Fed.  604;  Illinois 
Gent  R.  Co.  v.  Hecker,  129  lU.  App.  375;  Ford  v.  Babcock,  2  Sandf. 
(N.  Y.)  518;  Reynolds  y.  Davis,  5  Sandf.  (N.  Y.)  267;  In  re  City  of 
New  York,  114  App.  Div.  519,  100  N.  Y.  Supp.  140;  Nichols  v.  Fan^ 
nln&  20  Mise.  Rep.  73,  45  N.  Y.  Snpp.  409;  In  re  McDonald's  Estate, 
4  Ohio  Dec.  396;  Canadian  &*American  Mortgage  &  Trust  Co.  v. 
Edinbnrgli-AmCTiean  Land  Mortgage  Co.,  16  Tez.  Oiv.  App.  520,  42 
S.W.  864. 

«s  Tetley  ▼.  Taylor,  1  El.  &  Bl.  521. 
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particular  decision,  was  acting  in  a  case  over  which  tt  ha 
no  rightful  Jurisdiction,**  or  when  the  judgment  was  er 
tered  pro  forma,  without  any  argument  or  real  considen 
tion  of  the  question  of  law  involved,  and  mercly  for  tti 
ptirposc  of  hastening  a  determination  of  the  matter  by  th 
appellate  court.*^ 

The  opinion  has  also  been  advanced  that,  where  a  que: 
tion  has  been  fully  considered  and  deliberately  determine 
by  one  of  the  lower  courts,  and  other  co-ordinate  courts  ( 
the  same  System  have  made  decisions  in  conflict  therewitl 
it  is  better  that  the  decision  should  be  adhered  to  in-th 
court  which  made  it,  until  the  court  of  last  resort  shall  ha\ 
passed  upon  the  same  question.*'  And  indeed  it  may  t 
conceded  that  a  court  should  not  be  expected  to  overrul 
its  own  decisions  merely  in  view  of  the  fact  of  contrai 
decisions  having  been  made  by  another  court  which  h< 
no  appellate  Jurisdiction  over  the  hrst. 


GENERAL  AND  SPECIAL  TERMS 

95.  In  the  case  of  a  court  holdios  general  and  specii 
tenn«,  the  latter  bcing  for  the  trial  of  causes,  an 
the  former  in  the  nature  of  sittings  in  bank, 
judge  holding  a  special  tetm  is  botind  to  follo' 
a  decision  rendered  by  the  geoeral  term,  though  i 
another  district. 

The  foregoing  rule,  though  admitted  by  the  practicall 
unanimous  voice  of  the  authorities,  is  considered  as  sul 
ject  to  the  exception  that  a  judgment  of  the  general  ten 
is  not  necessarily  to  be  followed  where  it  was  clearly  mac 
through  some  mistake,  or  where  tt  is  unquestionably  e 

41  Lockwood  T.  Carc,  4  Dem.  Sur.  (N.  Y.)  61S. 

**  In  re  McOianess'  Bstate,  13  Mise.  Rep.  714,  36  N.  T.  Suro-  SS 

•  >  Ore«nbaum  v.  Stein,  2  Daly  (K.  Y.)  223;  Jones  v.  New  ToA 

E.  It.  Co.,  29  Barb.  (N.  T.)  633 ;   Ghsiles  r.  ATtbnr  (Sap.)  84  N.  ' 

Supp.  284. 
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roneous  as  a  matter  of  law.**  And  it  is  said  that  where 
the  question  relates  to  the  Status  of  a  Statute  which  is  in- 
volved  in  a  maze  of  legislation,  the  same  weight  cannot 
be  given  to  a  decisiön  of  the  general  term  as  would  be  ac- 
corded  to  one  involving  a  pure  legal  principle;  and  in  such 
a  case,  where  it  is  clear  to  the  special  term  that  statutory 
provisions  have  been  overlooked,  it  will  follow  its  own 
clear  convictions,  and  leave  the  general  term  to  review 
the  subject.*'  Generally,  however,  it  is  the  rule  and  not 
the  exception  which  prevails.  Thus,  a  decisiön  of  the  gen- 
eral term  construing  a  will,  though  not  res  judicata  in  a 
subsequent  action  between  other  parties  involving  the  con- 
struction  of  the  same  will,  is  an  expression  of  opinion  which 
the  special  term  will  follow.**  And  a  Single  judge,  holding 
a  special  term  of  the  court,  is  not  at  liberty  to  depart  from 
or  overnile  a  decisiön  made  by  the  court  in  bank  or  at 
general  term,  notwithstanding  that  he  thinks  it  erroneous 
and  has  always  disapproved  of  it.**  Thus,  in  Pennsyl- 
vania, a  case  conceming  the  validity  of  an  act  for  the  erec- 
tion  of  public  buildings  was  heard  by  all  the  judges  of  the 
supreme  court  sitting  at  nisi  prius,  and  the  Statute  was 
adjudged  constitutional.  And  it  was  held  that  a  single 
judge  of  that  court  would  not  thereafter  entertain  a  bill 
for  an  injunction,  based  upon  the  alleged  unconstitution- 
ality  of  the  act,  since  he  was  bound  by  the  former  judg- 
ment,  and  bound  to  presume  that  all  the  considerations 
bearing  on  the  question  of  constitutionality  which  could 
have  been  brought  before  the  court  were  then  considered 
and  decided,**  It  should  also  be  noted  that  if  there  are 
inferior  tribunals  to  that  which  holds  the  general  term, 
its  decisiön  made  at  such  term  is  conclusive  and  binding 

«•Loring  y.  United  States  Vnlcanlzed  Gutta  Percha  Belting  & 
Päcklng  Co.,  30  Barb.  (N.  Y.)  644;  Malan  v.  Simpson,  20  How.  Prac. 
(N.  Y.)  488;  Bentiey  v.  Ooodwin,  38  Barb.  (N.  Y.)  633. 

*»  Overhelser  v.  Morehouse,  16  Abb.  N.  0.  (N.  Y.)  208. 

«•ünited  States  Trust  Co.  v.  Black,  9  Mise.  Rep.  653,  30  N.  Y. 
Snpp.  463. 

«•  Adams  ▼.  Bush,  2  Abb.  Prac.,  N.  S.  (N.  Y.)  118. 

••Wlieeler  t.  Rice,  4  Brewst  (Pa.)  129;   Id.,  8  Phlla.  115. 
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upon  them,  until  overruied  by  the  same  court  or  revers« 
by  a  higher  appellate  court,  as  also  upon  referees  and  con 
missioners."  And  two  successive  decisions  of  gener; 
terms  concurring  on  the  same  point,  in  different  parts  ( 
the  State,  should  be  treated  by  the  same  and  all  inferic 
Courts  as  btnding  authority,  unless  and  until  reversed  b 
a  higher  tribunal.'* 
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101    As  Between  DifFerent  Judges  in  Same  Court 


DECISIONS  OF  SUPREME  COURT 

96.  The  decisions  of  the  Supreme  Court  of  the  United 
States  are  absolutely  and  imperatively  binding  as 
precedents  in  similar  cases  in  all  the  inferior 
courts  of  the  f  ederal  System. 

The  General  Rule 

When  the  Supreme  Court  of  the  United  States  has  once 
decided  a  question  of  law  or  laid  down  the  rule  applicable 
to  a  given  State  of  facts,  its  adjudication  becomes  a  prec- 
edent  for  the  decision  of  all  similar  cases,  in  all  other 
courts  of  the  federal  judicial  System,  which  not  only  may 
with  propriety  be  followed,  but  which  absolutely  must  be 
accepted  as  correct  and  final.^  The  proper  attitude  of  a 
subordinate  federal  judge  towards  a  decision  of  the  court 
of  last  resort,  though  contrary  to  his  own  judicial  opinion, 
was  finely  expressed  by  the  late  Mr.  Justice  Brewer,  then 

i  Wright  T.  Columbus,  H.  V.  &  A.  R.  Co.,  176  U.  S.  481,  20  Sup. 
et  398.  44  Ii.  Ed.  654;  Angle  v.  Chicago,  P.  &  S.  Ry.  Co.  (C.  C.)  95 
Fed.  214;  Crooks  v.  Stuart  (C.  C.)  7  Fed.  800;  Southerti  Pac.  Co. 
T.  Cavin,  144  Fed.  348,  75  C.  C.  A.  350;  Holllster  v.  United  Stetes, 
146  Fed.  773,  76  C.  C.  A.  337;  Mella  v.  Northern  S.  S.  Co.  (C.  C.)  162 
Fed.  499 ;   Carson  t.  Southern  Ry.  Co.,  68  S.  C.  55,  46  S.  E.  525. 


312  AS  BETWEEN  COCtlTS  OF  UNITED  STATES  (Ch.  '■ 

A  circuit  judge,  in  the  following  terms:  "The  opinion  filc' 
in  that  case  by  the  Supreme  Court  is  earnestly  criticised  b; 
the  learned  counsel  £or  plaintiff,  and  several  pages  of  thei 
briet  are  devoted  to  this  criticism.  Although  such  opinioi 
was  different  from  my  own,  and  resulted  in  the  reversal  o 
my  judgment,  it  does  not  become  me  to  criticise  if  in  th 
ieast.  On  the  other  band  it  is  my  duty  as  a  judge  of  ; 
subordinate  coiirt  loyally  to  accept  it  in  all  its  parts  as  : 
correct  Interpretation  of  the  law,  If  it  be  true,  as  counsc 
say,  that  there  are  errors  of  fact  and  of  law  in  it,  that  courl 
when  its  attention  is  calied  to  the  matter,  will  undoubtedl; 
-make  the  correction.  Meantime  it  is  my  duty  to  follow  i 
both  in  letter  and  spirit."  • 

(Vhat  Courts  are  Bound 

The  rule  just  stated  is  applicable  to  all  the  courts  or 
ganized  by  the  acts  of  Congress  as  a  part  of  the  federa 
judicial  system,  and  over  whose  judgments  the  Suprem 
Court  exercises  a  revisory  Jurisdiction  by  appeal  or  erroi 
Hence  the  decisions  of  the  court  of  last  resort  are  bindin] 
precedents  not  only  in  the  district  and  (former)  circui 
Courts  of  the  United  States,  but  also  in  the  circuit  court 
of  appeals,  so  that,  when  the  Supreme  Court  has  finall, 
decided  a  particular  question  arising  under  an  act  of  Coti 
gress,  a  circuit  court  of  appeals  will  not  certify  the  sam 
question  to  the  Supreme  Court  for  its  instructions,*  More 
over  the  rule  applies  to  the  Court  of  Claims,*  and  to  th 
supreme  court  and  court  of  appeals  of  the  District  c 
Columbia,*  which,  while  they  are  not  strictly  speaking 
part  of  the  system  of  "courts  of  the  United  States,"  ar 
not  simply  local  courts  either,  and  are  subject  to  a  cor 
siderable  extent  to  the  revisory  Jurisdiction  of  the  Suprem 
Court. 


*  United  Btatefl  v.  Mlasourl,  K.  ft  T.  R.  Co.  (C.  C.)  37  Fed.  8 
Brewer,  J. 

*  Lau  Ow  Bew  t.  United  States.  47  Fed.  641,  1  C.  C.  A.  1. 

*  William  Cramp  &  Sous  Co.  r.  United  State«,  43  Ct  Cl.  202. 

■  Goodfear  Dental  Vulcanite  Co.  t.  BriEbtwell,  MaeArtbnr  *  1 
(D.  C.)  74. 
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What  Questions  Concluded 

A  decision  of  the  supreme  federal  tribunal,  for  or  against 
the  validity  of  an  act  of  Congress,  or  for  or  against  the 
validity  of  a  State  law  in  regard  to  its  conformity  to  the  fed- 
eral Constitution  or  federal  laws,  is  binding  and  conclusive, 
unless  and  until  it  is  overruled  by  the  same  tribunal,  on 
all  inferior  courts  of  every  grade,  including  the  national 
Courts  as  well  as  those  of  the  states."  But  outside  of  the 
domain  of  constitutional  law,  and  in  respect  to  questions  of 
general  jurisprudence,  commercial  law,  the  common  law, 
the  rules  and  principles  of  equity,  and  other  like  topics,  the 
judgments  of  the  Supreme  Court  of  the  United  States  have 
a  different  effect  in  the  inferior  federal  courts  from  that 
which  is  accorded  to  them  in  the  State  courts.  In  matters 
of  this  kind,  the  chief  courts  of  the  various  states  claim  the 
right  to  exercise  their  independent  judgment,  and  while  . 
they  do  habitually  pay  the  greatest  deference  and  respect 
to  the  pronouncements  of  that  eminent  court,  and  incline 
to  an  accordance  with  them  wherever  it  is  possible,  still 
they  do  not  recognize  them  as  binding  precedents,  but  only 
as  persuasive — highly  persuasive — evidence  of  what  is  the 
law/  But  no  such  distinction  is  or  can  be  made  in  the 
inferior  federal  courts.  Not  only  on  questions  of  constitu- 
tional law,  but  also  in  respect  to  matters  of  general,  com- 
mon, or  commercial  law,  equity  jurisprudence,  and  practice 
and  procedure,  they  are  bound  to  follow  implicitly  the  ad- 
judications  of  the  Supreme  Court.* 

Conßicting  Authority  Elsewhere 

With  respect  to  their  duty  to  follow  the  explicit  adjudi- 
cations  of  the  Supreme  Court,  the  inferior  courts  are  not 
to  be  at  all  concerned  with  the  fact  that  there  may  be  con- 

« Snead  v.  Central  of  Georgia  R.  Co.  (C.  C.)  151  Fed.  608. 

T  See  infra,  chapter  IX. 

«Crooks  Y.  Stuart  (C.  C.)  7  Fed.  800  (questions  of  general  Juris- 
prudence); Soutbem  Pac.  Co.  v.  Cavln,  144  Fed.  348,  75  C.  C.  A. 
350  (measure  of  care  required  of  a  common  carrier);  Hollister  v. 
Inited  States.  145  Fed.  773,  76  C.  C.  A.  337  (whether  a  wrlt  of  scire 
fadas  OD  a  forfeited  recognl74ince  is  the  commencement  of  a  new  ac- 
tion). 
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flicting  or  contra dictory  authorities  elsewhere.  These  ar 
not  to  be  weighed  nor  taken  into  account  at  all.  In  suc 
a  case,  a  subordinate  federal  court  is  neither  requJred  no 
permitted  to  conform  its  decision  to  what  is  termed  th 
"preponderance  of  authority"  or  the  "general  current  c 
authority."  Hence,  having  before  it  a  judgment  of  the  St 
preme  Court  in  a  similar  case,  the  lower  federal  court  i 
under  the  piain  duty  and  Obligation  to  follow  and  appl 
it,  irrespective  of  the  fact  that  such  decision  may  "not  b 
in  line  with  the  current  of  authority  in  other  jurisdic 
tions," '  or  although  the  result  may  be  directly  contrar 
to  the  doctrine  on  the  same  subject  held  hy  the  courts  c 
the  State  in  which  the  federal  court  is  sitting.'*  This  a[ 
plies  not  only  to  matters  of  constitutional  law  and  statt 
tory  construction,  but  also  to  those  numerous  question 
of  general  law  which  are  yet  unsettled,  or  are  variousl 
ruled  in  different  jurisdictions.  Thus,  for  example,  on  th 
question  whether  the  grantee  in  a  quit-claim  deed  could  di 
fend  as  a  bona  üde  purchaser  without  notice,  a  federal  cii 
cuit  court  once  remarked:  "This  question  has  been  ac 
judicated  by  the  courts  of  the  several  states  so  as  to  leav 
a  distressing  conflict  of  authority;  but  the  Supreme  Coui 
of  the  United  States  has  settled  the  rule  for  our  guidanc 
here."  " 
Dicta  and  Conflicting  Decisions 

It  is  not  in  general  very  safe  for  an  inferior  court  t 
construe  as  mere  dictum  any  expressions  of  opinion  in  th 
decisions  of  its  superior  court.  And  even  in  the  case  of  a 
Observation  which  plainly  was  made  obiter  or  extrajudicia 
ly,  it  is  well  for  the  lower  courts  to  notice  it  carefull 
and  observe  its  tcndency,  especially  when  it  tends  strongl 
to  indicatc  the  decision  which  the  appellate  court  may  t 
expected  to  make  in  the  future,  when  the  particular  fad 
on  which  the  dictum  was  predicated  shall  be  present  in 
case  before  it.    In  a  case  not  precluded  by  any  direct  prei 

*  Well  T.  Alabama  State  Land  Co.  (0.  C.)  175  Fed.  252. 
»  Gunter  t.  AUanUc  Co&at  Line  B.  Co.,  200  ü.  &  273,  28  So 
Ct.  252,  aO  L.  Ed.  477. 

II  Woodward  T.  Jewell  (C.  C.)  20  Fed.  688. 
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edent,  such  hints  or  indications  of  the  probable  future 
judgment  of  the  court  of  last  resort  may  often  serve  to 
guide  the  trial  jtidge  into  the  path  which  will  issue  in  the 
affirmance  of  his  judgment,  or  they  may  lend  a  satisfying 
Support  to  his  own  existing  judicial  opinion.  At  the  same 
time,  it  must  always  be  remembered  that  a  decision,  con- 
\  sidered  as  a  precedent,  is  to  be  limited  to  the  questions  ac- 
tually  in  issue  and  necessary  for  the  determination  of  the 
controversy.  Hence,  while  declarations  of  law  bearing 
on  issues  and  indicating  the  proper  judgment  thereon,  by 
the  United  States  Supreme  Court,  are  binding  on  the  lower 
federal  courts,  opinions  as  to  the  law  on  facts  different 
from  those  in  issue  are  not  Controlling.^'  But  essential 
determinations  may  be  implicit  in  a  judgment  as  well  as 
explicit.  To  illustrate,  a  decision  by  the  Supreme  Court 
of  the  United  States  affirming  a  decision  of  a  State  court, 
which  upheld  a  State  Statute  of  limitations,  the  consti- 
tutional  validity  of  which  was  dependent  upon  the  ex- 
istcnce  of  some  precedent  or  coincident  remedy,  must  be 
regarded  as  expressly  deciding  that  such  remedy  exists, 
and  cannot  be  disregarded  as  a  precedent  in  a  later  case 
in  a  lower  federal  court  (or  on  writ  of  error  thereto),  on 
the  theory  that  the  existence  of  such  remedy  was  merely 
assumed  by  the  Supreme  Court  of  the  United  States,  be- 
cause  it  was  bound  in  that  particular  to  foUow  the  deci- 
sion of  the  State  court,  but  is  not  so  bound  in  a  case  arising 
in  a  federal  court.**  Where  two  cases  in  the  Supreme 
Court  appear  to  be  in  irreconcilable  conflict  as  to  the  right 
of  a  complainant  to  maintain  his  bill  in  certain  circum- 
stances,  the  trial  court  will  sustain  a  demurrer  to  the  bill, 
in  Order  to  obtain  a  speedy  determination  of  such  right.** 

13  United  States  t.  Illinois  Cent.  R.  Co.,  170  Fed.  542,  05  a  a  A. 
628. 

IS  Saranae  liand  &  Timber  Oo.  t.  Roberts,  177  U.  S.  318,  20  Snp. 
et  642,  44  li.  Ed.  786. 

14  Grayer  t.  Faurot  (G.  G.)  64  Fed.  241. 


316  A8  BBTWEBN  CODBTS  09  UMITBD  STATES  (Ch.  S 


DBCISIONS  OP  INFERIOR  COURTS  AS  PREC- 
EDENTS  IN  SUPREME  COURT 

97.  The  Supreme  Court  of  the  United  States  is  not  boiind 
to  regard  any  decision  of  an  inferior  federal  couri 
as  a  precedent  f or  its  own  action ;  but  under  ex- 
ceptional  circumstances,  and  on  grounds  of  public 
policy  or  expediency,  it  may  decline  to  reverse  i 
rule  esublished  by  the  decisions  of  the  inferioi 
courts  and  generally  accepted  and  acted  on. 

In  view  of  its  paramount  appcUate  Jurisdiction,  it  js  ol 
course  impossible  to  conceive  that  the  Supreme  Court  oi 
the  United  States  should  ever  consider  itself  legally  bounti 
to  follow  as  a  precedent  any  decision  of  any  of  the  inferioi 
courts  of  the  federal  System,  whether  rendered  in  the  cas< 
at  bar  or  in  other  similar  cases.  Yet,  just  as  the  supremt 
courts  of  the  states  will  sometimes  refer  with  approbatior 
to  decisions  made  at  nisi  prius,  so  the  supreme  federal  tri' 
bunal  may  occasionally  cite  ruiings  made  by  leamed  judge: 
in  the  circuit  or  other  courts,  as  showing  a  general  concur 
rence  in  the  opinion  of  the  law  which  it  is  at  the  time  an- 
nouncing,  or  the  general  understanding  of  the  professior 
on  the  particular  question,  or  simply  in  support  of  its  rea^ 
soning  or  conclusions.  And  there  are  exceptional  cases 
as  above  stated,  in  which  it  will  accept  as  correct  a  deci' 
sion  made  by  one  of  the  inferior  courts,  and  decline  tc 
change  the  rule  so  established,  even  though  it  mighi 
strongly  incline  to  make  a  different  determination  in  a  cast 
of  first  impression.  This  happens  where  a  change  in  th« 
rule  would  work  great  and  general  hardship,  unsettle  busi 
ness  conditions,  or  conflict  with  sound  principles  of  pub]i< 
policy  or  important  considerations  of  expediency.  Thus 
in  a  case  involving  the  administration  of  the  tariff  act  anc 
the  payment  of  customs-duties  under  protcst,  it  appearec 
that  the  United  States  Circuit  Court  for  the  Southern  DiS' 
trict  of  New  York,  many  years  betöre,  had  decided  that  i 
prospective  protest  was  valid,  that  is,  a  protest  notifyinf 
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the  colicctor  that  it  was  to  apply  to  all  future  similar  im- 
portatioDs.  Notwithstanding  a  regulation  of  the  Treasury 
Department,  requiring  a  specific  protest  in  each  case,  this 
decision  was  generally  accepted  as  correct,  and  a  practice 
grcw  up  under  it,  which  was  followed  during  all  the  in- 
tervening  time,  of  paying  excessive  duties  under  such  pro- 
spcctive  Pretests.  In  error  to  the  court  mentioned,  the 
Supreme  Court  refused  to  reverse  or  change  the  rule.  "It 
is  now,"  Said  the  court,  "and  has  been  for  a  long  time,  the 
settled  law  of  that  court  and  the  general  practice  prevailing 
in  the  port  of  New  York.  *  *  *  It  is  an  acknowledged 
principle  of  law  that  if  rights  have  been  acquired  under  a 
judicial  Interpretation  of  a  Statute,  which  has  been  ac- 
quiesced  in  by  the  public,  such  rights  ought  not  to  be  im- 
paired  or  disturbed  by  a  different  construction ;  and  if, 
notwithstanding  treasury  regulation  No.  384,  requiring 
protests  to  be  special  in  each  case,  a  practice  has  grown 
up  in  the  different  ports  of  entry  of  receiving  prospective 
protests,  the  annulment  of  such  practice  might  entail 
serious  consequences  upon  importers  who  had  acted  upon 
the  faith  of  its  validity."  ^*  It  is  also  proper  to  be  added, 
as  pertinent  to  the  present  subject,  that  it  is  the  settled 
law  of  the  Supreme  Court  that  the  concurrent  findings  or 
decisions  of  two  bi  the  inferior  courts  on  questions  of  fact 
in  admiralty  cases, — such  as  the  seaworthy  or  unseaworthy 
condition  of  the  vessel  at  the  commencement  of  the  voyage, 
or  the  cause  of  water  damage  to  cargo  as  related  to  the 
manner  of  loading  or  unloading, — will  be  accepted  as  cor- 
rect and  followed  unless  clearly  proyen  to  be  erroneous.*' 

i>  Scheu  T.  Fauch«,  138  U.  S.  562,  11  Sup.  Gt  376,  34  L.  Ed.  1040. 

"Wuppermann  t.  The  Carlb  Piince,  170  U.  S.  655,  18  Sup.  Ct. 
T33,  42  L.  Ed.  1181 ;  International  Nav.  Co.  v.  Farr  &  Bailey  Mfg. 
Co.,  181  U.  8.  218,  21  Sup.  Ct.  591,  45  L.  Ed.  830;  Oceanlc  Steam 
Nav.  Co.  V.  Aitken,  196  U.  S.  589,  25  Sup.  Ct.  317,  49  L.  Bd.  610. 
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CONSTRUCTION  OF  STATE  STATUTES 

98.  Upon  questions  concerning  the  constructioQ  of  th< 
Constitution  or  laws  of  a  State,  the  inferior  court 
of  the  United  States  are  bound  to  follow  the  deci 
sions  of  the  court  of  last  resort  in  that  State,  un 
lese  a  difFerent  interpretation  has  been  declared  b] 
the  Supreme  Court  of  the  United  States,  which 
in  that  case,  must  be  foUowed  in  preference  to  thi 
rulings  of  the  state  courta. 

It  is  a  settied  general  principle,  which  will  be  more  füll] 
discussed  in  a  lafer  chapter,"  that  all  the  courts  of  thi 
United  States,  superior  and  inferior,  are  bound  to  accep 
and  follow  the  decisions  of  the  court  of  last  resort  in  a  stati 
on  all  questions  concerning  the  Interpretation  of  its  consti 
tution  or  its  Statutes,  unless  some  federal  question  is  in 
volved,  such  as  the  conformity  of  the  particular  provision  t( 
the  federal  Constitution  or  laws.  If  the  question  arises  fo 
the  first  time  in  an  inferior  federal  court,  it  will  decide  it  ac 
cording  to  its  own  best  judgment,  but  if  the  State  court  o 
last  resort  afterwards  puts  a  different  construclion  upon  thi 
Statute  in  question,  the  federal  court  will  abandon  its  forme 
Position  and  thereafter  conform  to  the  authority  of  the  stati 
court,"  If,  at  the  time  the  question  arises  in  a  lower  fed 
eral  court,  it  has  not  yet  been  answered  by  the  supremi 
court  of  the  State,  but  the  Supreme  Court  of  the  Unite« 
States  has  rendered  a  decision  fairly  in  point,  upon  the  in 
terpretation  of  the  Statute,  the  lower  federal  court  wil 
of  course  follow  that  decision,^*  But  the  important  prin 
ciple  for  our  present  purpose  is  that,  in  case  of  a  conflic 
between  the  supreme  court  of  the  State  and  the  supremi 
court  of  the  nation  on  a  question  of  this  kind,  the  lowe: 

"  Infta.  chapter  XIV. 

18  lÄlghton  T.  Toung.  ö2  Fed.  439,  3  C.  0.  A.  178,  18  L.  R.  A.  266 
Sasford  ▼.  Poe,  69  Fed.  546,  16  0.  C.  A.  SOS,  80  L.  B.  A.  641:  Nee 
arnltb  y.  Sheiden,  4  McLeen,  376,  Fed.  GaB.  No.  10,125. 

I*  Farmen'  Losa  &  Tmet  Oo.  r.  Detroit,  B.  0.  &  A.  B.  Co.  (C.  C 
71  Ped.  29. 
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Courts  of  the  federal  System  are  bound  to  foUow  thc  deci- 
sion  of  the  highest  federal  court,  not  that  of  the  highest 
State  court.  In  other  words,  where  the  United  States  Su- 
preme  Court  decides  a  case  involving  the  construction  of 
a  State  Statute,  as  to  which  there  are  as  yet  no  decisions 
by  the  highest  court  of  the  State,  the  inferior  federal  courts 
will  follow  that  decision,  until  it  is  reviewed  and  changed 
by  the  Supreme  Court,  even  if  the  State  court  afterwards 
announces  a  contrary  decision  on  the  same  point.*®  It  re- 
mains  to  be  added  that,  in  the  absence  of  a  more  direct  au- 
thority,  onc  federal  circuit  court  will  follow  the  rulingf  of 
another  circuit  or  district  court  in  another  State  as  to  the 
construction  of  the  Constitution  or  a  Statute  of  the  latter 
State." 


COMITY  BETWEEN  CO-ORDINATE  COURTS 

99.  A  court  of  the  United  States  is  never  absolutely  bound 
to  follow  the  decision  of  another  court  of  co-or- 
dinate  Jurisdiction  in  a  similar  case ;  but  ordinarily 
it  will  do  so,  from  motives  of  comity  and  for  the 
sake  of  securing  uniformity  in  the  law  and  its 
administration,  especially  where  the  earlier  deci- 
sion relates  to  the  administration  of  the  same  sub- 
ject-matter,  unless  clearly  satisfied  of  error. 

Although  they  are  divided  geographically  in  Jurisdiction, 
the  various  inferior  courts  of  the  United  States  constitute 
but  a  Single  System,  and  when  one  of  these  courts  has  fully 
considered  and  deliberately  decided  a  particular  question 
of  law,  it  is  eminently  proper,  for  the  sake  of  the  harmo- 
nious  and  efficient  administration  of  the  law,  as  well  as  in 
consideration  of  the  respect  which  they  mutually  owe  to 
each  other,  that  such  decision  should  be  accepted  as  cor- 
rect  and  foUowed  by  other  co-ordinate  courts,  a  decision 
of  a  circuit  court  of  appeals  by  the  other  circuit  courts  of 

s«  Neal'B  Lessee  y.  Green,  1  McLean,  18,  Fed.  Gas.  No.  10,065. 
<i  White  y.  The  Cynthia,  Fed.  Gas.  No.  17,546a. 
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appcals,  a  decision  of  a  circuit  or  district  court  by  oth( 
circuit  and  district  courts.  Especially  when  two  or  rooi 
such  decisions  concur  upon  the  point  in  question,  it  i 
liighly  important  and  desirable,  for  the  sake  of  sccurin 
uniformity  of  decision,  that  they  shouM  be  recognized  a 
precedents  and  respected  as  such  by  the  other  courts  c 
equal  rank,  until  reversed  by  a  higher  authority.  And  th: 
is  the  well  established  practice  of  the  federal  courts.' 
Even  if  the  court  is  not  thoroughly  satistied  of  the  correc' 
ness  of  the  earlier  decision,  or  might  inclinc  to  take  a  di 
ferent  view  of  the  matter  in  question  in  the  absence  of  an 
precedent,  still  ihere  is  no  dereliction  of  judicial  duty  i 
foUowing  the  previous  ruling,  in  consideration  of  tlie  in 
portant  reasons  for  doing  so,  which,  in  fact,  underHe  th 
whole  doctrine  of  stare  decisis.*'  Yet,  as  co-ordinate  courl 
or  courts  of  equal  rank  have  no  authority  over  each  othe 
and  each  is  just  as  fully  entitled  as  any  other  to  set  up  it 
own  decision  as  a  precedent,  no  one  of  them  is  bound,  i 
any  absolute  legal  sense,  to  follow  the  decision?'  of  an 
other.**  Indeed,  it  has  been  very  pcrtinenlly  remarke 
that  every  suitor  is  entitled  to  the  independent  considera 
tion  and  judgment  of  the  court  which  has  his  case  befor 
it,  although  the  particular  question  may  have  been  decide 
adversely  to  his  view  in  a  similar  case  in  a  court  of  equj 
rank ;  and  while  it  is  highly  desirable  that  there  should  b 
uniformity  of  decision  upon  the  samc  question,  yet  ther 
rests  upon  the  court  the  duty  of  determining  by  its  own  in 
vestigation  and  judgment  the  matter  at  issuc,  in  which  in 

»»  GUI  V.  Austin,  167  Fed.  234.  84  C.  C.  A.  677;  United  State«  ' 
F.  A.  Marsil7  &  Co..  165  Fed.  186,  91  C.  C.  A.  220;  Reed  t.  Atlantl 
&  P.  E.  Co.  (C.  C.)  21  Fea.  283;  Hayes  t.  Dayton  (C.  C.)  20  Fed.  6dl 
Wella  V.  Oregon  &  0.  R.  Co.  (C.  C.)  15  Fed.  561;  Goodyear  v.  ProT 
dence  Rubber  Co..  2  CIltT.  3G1.  Fed.  Csa.  No.  5,583;  Goodyear  Denti 
Vnlcaalte  Co.  t.  WHIIb.  1  Flip.  388,  Fed.  Cas.  No.  5,603;  Erle  R.  O 
r.  BuBsell,  183  Ted.  722,  106  C.  C.  A.  100. 

1*  United  State«  t.  Stone  ft  Downer  Co.,  175  Fed.  33,  99  C.  O.  i 
49;  Tbe  Chelmstord  (D.  C.)  34  Fed.  399;  Cellulold  Uff.  Co.  ' 
Zylonlte  Bruah  ft  Comb  Co.  (C.  C.)  27  Fed.  291. 

*«  Northern  Fac.  ß.  Co.  v.  Banden  (a  C.)  47  ttO.  604,  Blaka  i 
Robertaon,  Fed.  Cai.  No.  1,501. 
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vestigation  a  former  decision  of  a  similar  issue  by  a  court 
of  iike  authority  is  of  persuasive  value  but  not  of  bind- 
ing  force.**  In  fact,  federal  courts  follow  the  decisions 
of  other  federal  courts  of  equal  rank  on  the  principle  of 
comity  alone;  and  this  principle,  while  it  is  highly  im- 
portant,  is  not  a  rule  of  law,  but  simply  a  rule  of  expe- 
diency.  Hence,  for  example,  a  circuit  court  of  appeals  in 
one  circuit  is  not  absolutely  bound  by  a  decision  of  the  cir- 
cuit court  of  appeals  in  another  circuit ;  and  while  proper 
deference  should  be  paid  to  the  opinion  of  a  co-ordinate 
court,  and  while  a  court  which  is  in  doubt  as  to  the  sound- 
ness  of  its  own  views  may  properly  render  a  decision  in  ac- 
cordance  with  the  views  of  another  court  of  equal  authority, 
in  Order  to  secure  uniformity  and  prevent  confusion,  yet  the 
principle  of  comity  does  not  require  such  a  court  to  sur- 
render its  individual  judgment.*' 

Moreover,  there  may  be  exceptional  circumstances  in 
any  given  case  which  would  render  it  inexpedient  to  fol- 
low the  decision  of  the  court  in  another  circuit,  as,  where 
it  would  involve  a  wide  departure  from  the  doctrines  and 
rules  previously  regarded  as  established,  to  the  prejudice 
of  individuals  who  had  relied  on  them  as  settled,  or  where 
such  a  course  would  produce  incongruous  or  conflicting 
results,  for  which  there  would  be  no  legal  remedy.*^  Nor 
can  any  court  be  expected  to  overrule  its  own  decisions, 
merely  in  view  of  the  fact  of  contrary  decisions  having 
been  made  by  another  court  which  has  no  appellate  Juris- 
diction over  the  first.  Hence,  for  example,  where  two  of 
the  circuit  courts  of  appeals  have  reached  difFering  con- 
clusions  in  cases  involving  the  same  question,  and  another 
likc  case  is  afterwards  presented  to  the  court  making  the 
earlicr  decision,  it  will  not  change  its  determination  of  the 
question,  unless  entirely  persuaded  by  the  decision  of  the 
other  court  that  its  former  conclusion  was  wrong,  the  bet- 

» Heckendom  v.  United  States,  102  Fed.  141,  89  C.  C.  A.  105;  F. 
B.  Yandegrift  &  Co.  ▼.  ünlted  States,  173  Fed.  609,  97  C.  0.  A.  469. 

«•Mast,  F.  &  Co.  V.  Stover  Mfg.  Co.,  177  ü.  S.  485,  20  Sup.  Ct  710, 
44  L.  Ed.  858. 

»  Kinney  t.  Conant,  166  Fed.  720,  92  C.  C.  A.  410. 

Black  Jud.Pb. — ^21 
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ter  course  in  such  a  case  bcing  to  adhere  to  its  former  ni 
ing  and  leave  it  to  tbe  Supreme  Court  to  insure  uniformi' 
of  decision  by  determining  which  of  the  conflicting  det 
sions  was  correct."  And  at  any  rate,  neither  tbe  princip 
of  comity  nor  the  rule  of  Stare  decisis  requires  the  dec 
sion  of  a  case  to  be  made  in  conformity  with  views  e 
pressed  elscwhere,  unless  the  decision  cited  is  really 
precedent,  that  is,  an  explicit  determination  of  the  identic 
question  of  law,  arising  out  of  the  same  facts,  without  ai 
substantial  difference  or  point  of  distinction.** 

But  where  a  suit  constitutes  in  reality  but  another  branc 
of  the  same  litigation  begun  in  another  court,  or  involvi 
the  administration  of  the  same  subject-matter,  the  dm 
of  accepting  and  following  the  decisions  made  in  the  c 
Ordinate  court  becomes  almost  imperative,  since  it  no 
rcsts  not  alone  on  the  principle  of  comity,  but  also  on  tl 
necessity  of  avoiding  conflicting  rulings  upon  tbe  rights  ■ 
the  same  parties  or  the  Status  of  exactly  similar  interest 
Hence,  for  example,  where  the  affairs  of  an  insolvent  co 
poration  are  to  be  wound  up  in  a  federal  court  in  the  sta 
of  its  domicile,  the  rule  adopted  by  that  court  for  accoun 
ing  and  settlement  between  the  receiver  of  the  corporati( 
and  its  creditors  or  stockholders  will  be  followed  by  tl 
federal  court  of  another  district,  which  has  appointed  < 
ancillary  receiver.*"  So  a  petition  by  the  receiver  of 
railroad  Company  for  an  injunction  restraining  receivers  ■ 
another  iine  from  diverting  freight  trafüc  will  be  grant« 
when  the  circuit  court  of  another  circuit  has  afForded  tl 
petitioner  the  same  relief  in  a  similar  case  against  a 
other  Company."  And  a  decision  in  another  circuit,  in  ; 
action  between  two  railroad  companies,  that  the  right  ■ 
action  for  unpaid  dividends  duc  under  a  lease  is  in  the  le 

««Henry  E.  Prankenberg  Co.  r.  United  State«,  146  Fed.  63, 
C.  C.  A.  514. 

"  Bdgarton  v.  Fiirat  &  Bradley  Mfg.  Co.  (C.  C)  fi  Fed.  450. 

loMansblp  T.  Xew  South  Bullding  &  Loan  Ass'n  (C.  C.)  110  F< 
84D:   MacMnrray  v.  Gosney  (C.  C.)  106  Fed.  11. 

tl  Grand  Trunk  B.  Co.  v.  Central  Vermont  R.  Co.  (0.  C.) 
Fed.  66. 
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sor  Corporation,  and  not  in  its  individual  stockholders,  will 
be  followed  in  an  action  by  stockholders  of  that  Company 
against  the  lessee  for  an  accounting  of  such  dividends.'^ 
But  it  has  been  stated  generally  that  this  rule  or  principle 
of  comity  as  between  the  federal  courts  has  no  application, 
either  by  its  terms  or  the  reason  on  which  it  is  founded,  to 
motions  for  injunctions,  where  error  may  bc  followed  by 
irremediable  mischief.** 


SPECIAL  RULE  IN  PATENT  CASES 

100.  In  cases  involving  the  validity  of  a  patent  for  an  in- 
vention  or  discovery,  or  rights  of  parties  there- 
under,  a  decision  made  by  a  federal  circuit  court 
or  circuit  court  of  appeals  will  be  followed,  with- 
out  re-examination  of  the  questions  involved,  by 
all  other  co-ordinate  courts,  in  so  far  as  it  Covers 
the  same  issues,  unless  in  case  of  a  very  clear  mis- 
take  of  law  or  fact  or  unless  important  newly- 
discovered  evidence  is  presented. 

When  one  of  the  federal  circuit  courts  (or  a  circuit  court 
of  appeals,  reviewing  its  decision,)  has  considered  and  de- 
tennined  the  validity  or  invalidity  of  a  patent,  or  issues  in- 
volving questions  of  patentability,  novelty  or  the  want  of 
it,  anticipation,  infringement,  the  construction  of  the  pat- 
ent, or  the  rights  of  parties  under  it,  it  is  the  duty  of  all 
othcr  courts  of  like  Jurisdiction  to  accept  and  follow  that 
decision,  without  entering  upon  an  examination  of  the 
questions  involved  and  decided,  unless  there  is  presented 
in  the  later  case  some  new  evidence  of  such  weight  and 
importance  that  it  would  most  probably  have  caused  a 
different  decision  if  considered  in  the  earlier  case,  or  un- 
less the  court  trying  the  later  case  is  entirely  and  thorough- 
ly  satisfied  that  there  was  a  clear  mistake  of  law  or  fact 

«  Reed  v.  Atlantic  &  P.  R.  Co.  (0.  C.)  85  Fed.  692 ;  s.  c.,  21  Ped. 
283. 
s<  Many  y.  Slzer,  1  Fish.  Fat.  Gas.  81,  Fed.  Cas.  No.  9,057. 
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in  the  earlier  decision.  And  this  rule  is  almost  universal 
accepted  and  acted  on.**  It  is  supported  not  only  by  t 
general  principle  of  comity  already  adverted  to,  but  al 
by  the  necessity  of  avoiding,  wherever  possible,  conflii 
ing  decisions  in  different  parts  o£  the  country  upon  t 
same  subject-matter,  Both  the  rule  and  the  reasons  up' 
which  it  is  based  were  very  well  stated  by  Mr.  Justi 
Brown  (at  circuit)  in  the  following  language:  "Upon  ge 
eral  questions  of  law,  we  listen  to  the  opinions  of  o 
brother  judges  witli  deference,  and  with  a  desire  to  cc 
form  to  them,  if  we  can  conscientiously  do  so,  but  we 
not  treat  them  as  conclusive.  In  patent  causes,  howevi 
wherc  the  same  issue  has  been  passed  upon  by  the  c 
cuit  court  sitting  in  another  district,  it  is  only  in  case 
clear  mistake  of  law  or  fact,  of  newly-discovered  testimor 
or  upon  some  question  not  considered  by  such  court,  tl; 
we  feel  at  liberty  to  review  its  findings,  A  division 
opinion  upon  the  same  issue  might  give  ri=e  to  litigation 
a  dozen  different  districts,  to  conflicting  decrecs,  and  to  i 
terminable  contests  betwcen  rival  patentecs.  In  case  t 
defeated  party  is  dissatisfied  with  the  first  decision,  it 
his  right  to  resort  to  the  appcllate  court,  where  a  final  ( 

•*  Meyer  t.  Goodj-ear  India-Bubber  Glove  Mfg.  Co.  (C.  C.) 
Fed.  891;  American  Bnllast  I>og  Co.  v.  Cottor  (C.  C.)  11  Fed.  7 
SearlB  t.  Wordeu  <C.  C.)  11  Fed.  501;  McCIoBkey  v.  Hnmlll  (C. 
15  Fed.  750;  Worswlck  Mfg.  Co.  t.  City  of  Phlladelplila  (D.  C.) 
Fed.  625;  Httncock  Inspirator  Co.  v.  Regester  (C.  C.)  35  Fed. 
Kldd  V.  Ransom  {C.  C.)  35  Fed.  688;  Amertcan  BeU  Tel.  Co.  t.  W 
lace  Electric  Tel.  Co.  (C.  C.)  37  Fed.  672;  Slmonds  Counter  Macb 
ery  Co.  t.  Knox  (C.  C.)  39  Fed.  702;  TbomiMon  t.  E.  P.  Dom 
Mtg.  Co.  (C.  C.)  40  Fed.  383;  National  Cash-R^lster  Co.  ▼.  Ahm 
can  Cash-Register  Co.  (C.  C.)  47  Fed.  212:  Enterprise  ütg.  Co. 
Deisler  (C.  C.)  46  Fed.  854;  National  Cash-ReKlater  Co.  t.  Amert« 
Caah-Reglster  Co.,  63  Fed.  367,  3  C.  C.  A.  550 ;  EtUson  Electric  U| 
Co.  T.  PbUadelpbla  Trust,  etc..  Co.  (C  C.)  00  Fed.  S97;  Edlaon  El 
trlc  Light  Co.  t.  Packard  Electric  Co.  (G.  C.)  61  Fed.  1002 ;  Natl 
al  Foldlng  Box  ft  Paper  Co.  t.  Dayton  Paper  Novelty  Co.  (C 
85  Fed.  »1;  Cutter  Electrlcal  &  Mfg.  Co.  y.  Anchor  Electric  Co. 
C.)  97  Fed.  804;  American  Für  Reflnlng  Co.  t.  dmlottl  Unhalr: 
Macb.  Co.,  123  Fed.  860,  59  C.  0.  A.  857.  Tliis  mle  is  also  follo« 
by  tbe  courtB  of  tbe  Dl^trlct  of  Columbia.  See  Brlll  t.  Wasbtngi 
Ry.  Ic  Electric  Co.,  30  App.  D.  C.  255. 
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cision  can  be  obtained,  which  all  inferior  courts  are  bound 
to  respect."  »•  And  the  fact  that  the  act  of  Congress  of 
March  3,  1891,  creating  the  circuit  courts  of  appeals,  in  the 
sixth  section  thereof,  took  away  the  appellate  Jurisdiction 
of  the  Supreme  Court  of  the  United  States  in  patent  cases, 
did  not  affect  the  doctrine  of  comity  between  the  circuit 
courts,  so  as  to  diminish  the  weight  which  should  be  given 
to  a  prior  decision  in  another  circuit  in  relation  to  the 
samc  patent.'*  If,  for  instance,  a  court  issues  an  injunc- 
tion  to  prevent  the  infringement  of  a  patent,  solely  on  the 
authority  of  a  decision  in  another  circuit  in  a  suit  be- 
tween the  same  parties,  it  will,  on  a  motion  for  an  at- 
tachment for  contempt  in  violating  the  injunction,  follow 
the  construction  which  was  placed  upon  the  patent  in  such 
other  circuit.*^  And  since  the  rule  in  question  is  not  one 
of  law,  but  of  comity  merely,  the  complainant  in  a  later 
suit  will  not  be  required  to  produce  strict  legal  proof,  by 
the  introduction  of  a  füll  transcript  of  the  record  in  the 
former  suit,  to  show  that  the  same  issues  or  defenses  were 
relied  on  and  considered  therein,  but  the  fact  may  be  shown 
by  the  opinion  filed  and  by  the  testimony  of  witnesses 
shown  to  have  knowledge.*' 

Naturally  this  rule  does  not  apply  where  there  are  new 
features  in  the  case  at  bar  distinguishing  it  from  cases  eise- 
where  adjudicated,  because  in  that  case  the  prior  decisions 
are  not  precedents.  If,  therefore,  new  claims  or  new  de- 
fenses are  presented  to  the  court,  or  new  evidence  of  a  sub- 
stantial  and  important  nature,  it  will  not  feel  bound  to  fol- 
low the  prior  decisions  without  an  independent  considera- 
tion  of  the  subject.**  But  where,  as  is  commonly  the  case, 
the  Claims  or  defenses  are  numerous,  some  of  them  already 

39  Searls  y.  Worden  (G.  C.)  11  Fed.  601.  And  see  Office  Special- 
ty  Mfg.  Co.  T.  Wlntemlght  &  Comyn  Mfg.  Co.  (C.  C.)  67  Fed.  928. 

»•  Overman  Wheel  Co.  v.  Curtla  (C.  C.)  53  Fed.  247. 

>T  Accamulator  Co.  v.  Consolidated  Electric  Storage  Co.  (0.  C.) 
53  Fed.  793. 

w  New  York  Filter  Mfg.  Co.  v.  JackRon  (C.  C.)  112  Fed.  67a 

»»Green  v.  French  (C.  C.)  11  Fed.  591;  Bragg  Mfg.  Co.  y.  City 
of  New  York  (C.  C.)  141  Fed.  118;  Spring  t.  Domestic  Sewing  Ma- 
chlne  Co.  (C.  C.)  9  Fed.  505. 
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considered  and  disposed  of  elsewhere  and  some  novel,  t 
court  trying  the  case  will  not  enter  upon  a  fresh  investig 
tion  of  the  matters  already  adjudged,  but  oiily  of  the  n( 
features.  Thus,  for  instance,  in  a  suit  for  infringemei 
where  it  appears  that  the  courts  of  other  circuits  have  i 
ready  sustained  the  validity  of  the  patent  as  against  ; 
the  defenses  now  made  except  that  of  anticipation  by  re 
son  of  ccrtain  patents  not  before  in  evidence,  and  have  al 
found  that  defendants  infringed,  the  court  will  accept  tho 
decisions  and  will  examine  only  the  alleged  anticipation 
A  piain  and  palpable  mistake  of  law  or  fact  in  the  earli 
decision  will  also  be  sufficient  ground  for  refusing  to  f< 
low  it.*'  But  not  so  where  there  is  in  the  mind  of  t 
court  merely  a  doubt — even  a  "grave  doubt" — as  to  the  c( 
rectness  of  the  prior  ruling.*'  And  while  this  nile  of  coi 
ity  will  apply  in  all  ordinary  circumstances,  it  is  too  la 
to  call  upon  a  court  to  defer  to  the  opinion  of  another  cot 
of  co-ordinate  Jurisdiction  after  it  has  come  to  a  differe 
conclusion  and  has  entered  a  decree  in  ignorance  of  t 
prior  adjudication,**  But  where  two  decisions  have  bd 
rendered  in  another  circuit,  in  regard  to  the  validity  of 
given  patent,  the  one  overruling  the  other  on  rehearing,  t' 
last  will  be  foilowed,  as  the  final  conclusion  of  that  court. 
With  respect  to  the  courts  upon  which  this  rule  or  pri 
ciple  is  obligatory,  it  is  quite  clearly  settled  that  the  circi 
courts  (and  now  the  district  courts),  in  the  absence  of  ai 
adjudication  by  the  circuit  court  of  appeals  having  appi 
late  Jurisdiction  over  them,  may  with  propriety,  and  phou! 
accept  and  follow  the  decision  on  a  similar  State  of  fac 


«0  National  Foldlng  Box  &  Paper  Co.  v,  Phirnls  Paper  Co.  (C.  ' 
57  Fed.  223. 

*i  Seurls  T.  Worden  (C.  C.)  11  Fed.  501;  Hammerschlag  y.  Garri 
(a  C.)  9  Fed.  43. 

*a  Sesrla  v.  Worden  (G.  C.)  11  Fed.  501;  Heaton-Penlnsnlar  Bi 
ton-FasteDer  Co.  v.  Elliott  But  too- Fastener  Co.  (C.  C.)  SS  Fed.  Z 
Macbeth  v.  Gllltnder  (C.  C.)  54  Fed.  169. 

tt  Consolidated  RoUer-MlIl  Co.  v.  George  T.  Smith  Mlddllnge  Pu 
fler  Co.  (C.  C.)  40  Fed.  3W. 

**  Brown  Mfg.  Co.  v.  Maat  (0.  C.)  53  Fed.  57a 
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msde  by  the  circuit  court  of  appeals  in  any  other  circuit.** 
But  the  circuit  courts  of  appeals  in  several  circuits,  and 
perhaps  we  may  say  generally,  consider  themselves  exempt 
irom  this  rule,  and  not  only  entitied  but  bound  to  exercise 
an  independent  judgment  in  patent  cases,  as  in  all  others, 
irrespective  of  decisions  made  elsewhere.**  In  one  of  the 
cases  cited  it  was  said  by  Dallas,  J.,  in  the  circuit  court  of 
appeals  for  the  third  circuit :  "The  decisions  of  the  several 
circuit  courts,  whenever  pertinent,  will  be  attentively  con- 
sidcred  by  this  tribunal;  but  because  thcy  are  subject  to 
appeal,  and  for  other  manifest  reasons,  it  is  not  admissible 
fora  court  of  review  to  accord  them  Controlling  «fFect.  Ac- 
cordingly,  we  have  in  this  instance  carefully  examined  the 
opinion  of  the  leamed  circuit  judge  of  the  first  circuit,  but, 
though  regarding  it  with  sincere  respect,  we  find  ourselves 
unable  to  concur  in  it."*^  So  the  circuit  court  of  appeals 
for  the  second  circuit,  in  a  patent  case,  remarks :  "The  ad- 
judication  upon  which  the  motion  for  preliminary  injunc- 
tion  was  based,  not  being  the  sUbject  of  the  appeal,  is  to 
have  the  same  wei^t  which  it  should  have  before  the  cir- 
cuit court.  But  while  the  circuit  court,  upon  a  motion  for 
an  injunction,  might  deem  itself  constrained,  contrary  to 
its  own  judgment,  to  adopt  the  rulings  of  another  circuit 
court  upon  questions  of  law  made  at  final  hearing,  this 
court  is  at  liberty  to  re~examine  such  rulings,  dispose  of 
the  questions  of  law  conformably  to  its  own  convictions, 
and  accord  to  the  former  adjudication  such  weight  as  in 
its  own  judgment  it  was  entitied  to  upon  the  motion.  In 
the  absence  of  some  Controlling  reason  for  disregarding  it, 
the  former  adjudication  should  have  the  same  weight  in 

"Dnff  Mfg.  Co.  T.  Norton  (C.  G.)  96  Fcd.  »86;  Beach  t.  Hobbs. 
92  Ped.  146.  34  C.  C.  A.  248 ;  New  York  Filter  Mfg.  Co.  v.  Jackson 
iC.  C)  1:2  Fed.  678. 

"American  Paper  Pail  k  Box  Co.  v.  National  Foldlng  Box  & 
Papet  Co.,  51  Ped.  229,  2  C,  C.  Ä.  165;  Curtis  t.  Oyerman  Wheel 
Co.,  58  Fed.  T84,  7  C.  C  A.  493;  National  Casli-Reglster  Co.  t.  Ameri- 
inn  Caab-Register  Co.,  53  Fed.  367,  3  C.  a  A.  5S9:  Wanamaker  t. 
Enterprise  Hfg.  Co.,  53  Fed.  791,  3  C.  C.  A.  672. 

"  National  Casli-Begleter  Co.  t.  American  Oasb-BeglsteT  Co.,  S3 
Fed.  367,  3  0.  C.  A.  559. 
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this  court  which  it  has  as  the  foundation  for  a  prelimina] 
injunction  before  the  circuit  court."**  And  in  the  scven 
circuit  it  is  held  by  the  inferior  courts,  foUowing  the  le; 
of  the  circuit  court  of  appeals,  that  decisions  of  the  cour 
of  other  circuits,  on  questions  of  the  vaüdity  or  infring 
ment  of  a  patent,  will  not  be  followed,  but  each  case  mu 
be  determined  on  its  merits  as  disclosed  by  the  recor 
giving  only  persuasive  effect  to  the  decisions  of  other  cout 
on  the  same  facts.  "Complainant  seeks  to  have  this  cou 
follow  the  decisions  of  the  courts  of  the  second  circuit  up< 
the  questions  of  vaüdity  and  infringement,  in  accordan 
with  a  rule  of  comity  which  is  Said  to  prevail  in  some  ci 
cuits;  but  the  utteranccs  of  the  court  of  appeals  of  t\\ 
circuit  have  been  positive  to  the  effect  that  each  case  in  tl: 
circuit  must  be  decided  upon  its  merits  as  disclosed  by  tl 
record  therein,  and  that  a  ruling  or  opinion  of  any  oth 
circuit  court  or  court  of  appeals  upon  any  question  i 
volved  should  be  given  only  its  just  and  reaspnable  weig 
according  to  the  circumstances ;  and  it  therefore  follo\ 
that  this  court  should  give  weight  to  the  said  decisions 
the  second  circuit  only  to  the  extent  that  the  reasonii 
therein,  as  applied  to  the  facts  presented  by  this  recor 
may  be  persuasive." '* 


SPECIAL  RULE  AS  TO  TARIFF  CASES 

101.  For  the  sake  of  uniformity  and  certainty  in  the  co 
struction  of  the  tariff  act  and  the  assessment 
duties  thereunder,  a  decisioo  of  any  inferior 
intermediate  court  of  the  United  States,  not  a 
pealed  or  directly  quesdoned,  will  be  treated  wi 
special  deference  by  any  court  of  co-ordinate  j 
risdiction,  and  will  be  followed  unless  piain 
founded  in  tnistake  of  fact  or  error  of  Ixw. 

«t  American  Paper  Fall  &  Box  Co.  v.  National  Foldlng  Bot. 
Paper  Co.,  51  Fed.  229.  2  0.  0.  A.  16C. 

4*WelBbBch  Ugbt  Co.  T.  CosmopoUtan  IncandeBcent  GasUght  i 
(0.  C.)  100  Fed.  648. 
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rnits  having  to  do  with  the  assessment  and  collection 
itoms  duties  on  imports,  or  involving  the  interpreta- 
if  the  tariff  act,  uniformity  in  the  judgments  of  the 
.  of  hrst  instance,  as  well  as  in  those  of  the  appellate 
als,  is  highly  desirable,  in  order  not  only  to  inform 
ters  of  their  rights  and  duties,  but  also  to  avoid  the 
tly  of  different  rules  and  different  readings  (A  the 
the  different  ports  of  entry.  Accordingly  it  was  held 
vhere  a  federal  circuit  court  had  decided  a  particular 
on  of  this  kind,  and  its  judgment  had  not  been  ap- 
1  from  nor  made  the  subject  of  any  direct  attack,  it 
to  be  accepted  as  corrcct  and  followed,  not  only  by 
cuit  Courts  in  other  circuits  and  districts,  but  even  by 
rcuit  court  of  appeals  in  anothcr  circuit,  whcn  the 
question  was  raised  again,  unless  clearly  based  on 
ake  of  fact  or  erroneous  in  law.**  It  should  be  re- 
d,  however,  that  although  this  rule  has  not  been  de- 
T  repudiated,  it  has  lost  its  importance  of  late  by  the 
m  of  the  Court  of  Customs  Appeals,  having  direct 
ate  Jurisdiction  over  the  boards  of  appraisers. 


17IT   COURT  OF  APPEALS  AND   INFERIOR 
COURTS  OF  SAME  CIRCUIT 

i  circuit  or  district  court  of  the  United  States  is  im- 
peratively  bound  to  foUow  the  decisions  of  the  dr- 
cuit  court  of  appeals  in  the  aanif  circuit,  if  any,  in 
preference  to  tlie  decisions  of  all  other  courts,  State 
or  national,  except  in  the  case  of  a  contrary  deci- 
non  by  the  Supreme  Court  of  tbe  United  States. 
But  the  decisions  of  the  circuit  or  district  courts 
are  not  binding  as  precedents  upon  the  circuit 
court  of  appeals. 

en  a  legal  question  is  presented  for  Solution  to  an  in- 
federal  court,  and  no  decision  thereon  has  been  made 

U  V.  Francklm  ft  I^rpiMn,  162  Fed.  880,  8S  a  O.  A.  STD; 
ak«r  V.  United  Statea  (0.  0.)  168  Fed.  WM. 
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by  äie  circuit  court  of  appeals  having  direct  jurisdictio 
over  it,  it  is  at  liberty  to  seck  for  guidance  or  a  ruie  o£  di 
cision  in  the  adjudications  of  other  federal  courts  or  c 
the  stat«  courts,  or  to  foUow  the  general  current  or  tren 
of  judicial  authority  clsewhere.  But  when  a  circuit  com 
of  appeals  has  pronounced  its  decision  upon  a  matter  of  lav 
it  becotnes  a  closed  question  for  the  inferior  federal  couri 
in  that  circuit.  They  are  no  longer  free  to  re-examine  tli 
matter  or  to  decide  it  according  to  their  independent  judf 
ment.  The  decision  of  the  court  above  is  a  conclusive  an 
binding  precedent  and  must  be  followed."  Thus,  fc 
example,  when  the  circuit  court  of  appeals  has  decided  th: 
a  Claim  in  a  patent  is  entitled  to  a  broad  and  liberal  cot 
struction,  a  circuit  court  cannot  afterwards  adopt  a  na: 
rower  construction,  on  the  ground  that  the  language  of  tli 
Claim  was  restricted  while  in  the  patent  office ;  for  the  di 
cision  of  the  appellate  court  must  be  accepted  impHcitl 
and  to  its  füll  extent,  and  in  the  spirit  as  well  as  the  letter.' 
Moreover,  it  is  entirely  immaterial  that  circuit  courts,  t 
even  circuit  courts  of  appeals,  in  other  circuits,  may  ha\ 
rendered  contrary  or  conflicting  decisions,  or  that  the  higl 
est  court  of  the  State  may  entertain  a  difFerent  view  of  Ü 
matter,  or  that  the  decision  in  question  may  be  contrary  1 
the  general  preponderance  of  authority,  or  that  it  may  a] 
pear  to  the  mind  of  the  circuit  or  district  judge  to  be  e 
roneous  and  indcfensible;  it  is  none  the  less  his  duty  1 
follow  it,  in  preference  to  all  other  rulings  elsewhere,  h 
cause  it  alone  is  the  binding  and  imperative  precedent  ft 
his  determination  of  the  issue."  Of  course  this  stateniei 
is  made  on  the  supposition  that  the  particular  decision  < 
the  circuit  court  of  appeals  has  not  been  overruled  m 
reversed  by  the  Supremc  Court  of  the  United  States.    ] 


Bi  Rocb«  T.  Jordan  (C.  0.)  175  Fed.  234;  The  Fayerweatber  W 
Cases  (C.  C.)  IIS  Fed.  843:  In  r«  Thompson  (D.  a)  179  Fed.  874. 

"  Norton  v.  Wheaton  (C.  C.)  67  Fed.  927. 

«»  EdlBon  Electric  Ught  Co.  t.  Bloomingdale  (G.  C.)  65  Fed.  21 
t'nlted  SUtes  t.  Adame  Express  Co.  (D.  C.)  119  Fed.  240. 
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tter  case,  it  would  be  the  duty  of  the  inferior  courts 
low  the  ruling  of  the  highest  appellate  tribunal,  in- 
of  that  of  the  intermediate  courtv 
iomewhat  diflferent  problem  is  presented  when  the 
on  of  a  circuit  court  of  appeals  Stands  unreversed  or 
ppealed  from,  but  the  Supreme  Court  of  the  United 
i  has  rendered  a  different  decision  in  a  case  appealed 
another  circuit.  In  that  event,  it  would  seem  to  be 
y  the  duty  of  an  inferior  federat  court  to  disregard 
:cision  of  the  circuit  court  of  appeals,  and  follow  the 
ication  of  the  Supreme  Court,  not  only  because  the 

court  is  the  final  and  paramount  authority  in  the 
.1  judicial  System,  but  also  on  the  reasonable  assump- 
lat  the  circuit  court  of  appeals  will  abandon  its  former 
3n  and  change  its  ruling,  when  the  question  is  again 
ited  to  it,  in  deference  to  the  opinion  of  the  Supreme 
But  to  Warrant  an  inferior  court  in  taking  this 
;,  the  conflict  of  opinion  between  the  two  upper  courts 
be  perfectly  piain  and  unmistakable.  If  the  con- 
ty  of  opinion  between  those  two  courts  is  not  so  clear 
exciude  the  idea  of  their  views  being  reconcilable  on 
common  ground, — in  other  words,  if  the  antagonism 
en  their  decisions  is  a  question  on  which  trained  ju- 
opinions  may  fairly  and  honestly  differ' — an  inferior 
will  not  be  justified  in  assuming  that  such  an  antag- 

exists,  and  thereupon  proceeding  to  re-examine  a 
on  which  its  own  circuit  court  of  appeals  has  clearlv 
■d." 

the  other  band,  the  decisions  of  the  circuit  and  dis- 
:ourts,  whether  rendered  before  the  creation  of  the 
t  courts  of  appeals  or  since  that  time  in  cases  not 
ht  up  for  review,  are  not  of  any  binding  or  Controlling 
rity  in  the  circuit  court  of  appeals.  They  may  be 
;d  to  respectful  and  attentive  consideration,  and  ac- 
i  such  infiuence  as  may  be  due  to  the  cogency  of  the 
m  or  the  learning  of  the  judge,  but  they  are  not  such 
lents  as  the  rule  of  stare  decisis  contemplates.     In 

)rton  T.  Wheaton  (C.  a)  57  Fed.  927. 
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regard  to  such  decisions  it  is  remarked  by  one  of  the  cii 
cuit  Courts  of  appeals  that,  "because  they  are  subject  to  af 
peal,  and  for  other  manifest  reasons,  it  is  not  admissibl 
for  a  court  of  review  to  accord  them  Controlling  effect."' 
But  still  there  are  exccptional  cases  in  which  the  intermed 
ate  court  may  accept  as  correct  the  decision  of  the  inferic 
court,  whether  in  the  same  or  another  circuit,  and  decline  t 
change  the  rule  established  thereby,  on  grounds  of  publi 
poHcy  or  expediency.  We  have  seen,  on  an  earlier  pagt 
that  this  may  be  done,  and  indeed  that  it  is  emincntly  pro[ 
er  to  be  done,  in  the  case  of  a  decision  putting  a  constriK 
tion  upon  the  tariff  act  or  establishing  a  rule  with  referenc 
to  the  assessment  of  customs  duties,"  and  other  simiU 
cases  may  easily  be  imagined.  But  it  must  be  remembere 
that  the  motive  which  indiices  such  a  course  is  one  of  e; 
pediency  only,  and  not  judicial  comity  nor  an  applicatio 
of  the  doctrine  of  precedents.  Even  in  the  peculiarly  f; 
vored  case  of.a  "rule  of  property,"  there  is  no  obligatio 
upon  the  appellate  court  to  adopt  the  rulings  of  the  inferic 
court.  Decisions  of  a  circuit  or  district  court  of  the  Unite 
States,  though  they  may  have  stood  unappealed  and  unn 
versed  for  any  given  length  of  time,  cannot  be  regarded  i 
establishing  a  rule  of  property  to  which  it  is  the  duty  ( 
the  circuit  court  of  appeals  to  adhere  under  the  doctrine  < 
Stare  decisis,"* 

»»National  Caah-HeclBter  Co.  t,  Americnn  Cash-Reglster  Co.,  I 
Fed.  367,  3  C.  C.  A.  Bö». 

s«  See  ante,  p.  328.  And  see  Hill  t.  Francklyn  &  Fersuaon,  II 
Fed.  880,  89  G.  a  A.  &T0. 

f  Aroerlcan  Mortgsge  Co.  of  Scotland  y.  Hopper,  S4  Fed.  5S3, 
C.  C.  A.  293. 


COURTS   IN    DIFFERBNT  CIROCITS 


;üIT   COURT   OF  APPEALS   AND   INFERIOR 
COURTS   IN   OTHER   CIRCUITS 

The  decisions  of  a  circuit  court  of  appeaU  should  be 
foUowed  by  the  circuit  and  district  courts  in  other 
circuits,  in  the  absence  of  any  contraiy  or  conflict- 
ing  nilings  by  the  Supreme  Court  or  by  the  ap- 
pellate  courts  of  their  own  circuits. 

hough  it  is  certainly  true  that  a  circuit  or  district  court 
e  United  States  is  not  imperatively  bound  to  foUow 
ecisions  of  a  circuit  court  of  appeals  in  another  cir- 
in  the  absence  of  any  more  direct  precedent,  and  to 
tclusion  of  its  own  independent  judgment,"  yet  such 
ons  are  properly  to  be  rcgarded  as  having  more  effect 
reater  persuasive  influence  in  the  various  other  federal 
s  than  are  ordinarily  given  to  the  judgments  of  the 
st  tribunals  of  the  states  or  of  other  federal  courts 
Erely  equal  rank  or  concurrent  Jurisdiction,"  And 
fore,  for  the  sake  of  uniformity  and  an  orderly  ad- 
tration  of  the  law,  great  deference  should  be  paid  to 
tinent  decision  of  the  circuit  court  of  appeals  in  an- 
circuit,  and  it  should  be  followed  even  though  therc 
De  some  doubt  of  its  correctness  (or  unless  it  is  plain- 
roncous),  when  the  particular  point  in  question  has 
een  decided  by  the  appellate  court  in  the  same  cir- 
ir  by  the  Supreme  Court  of  the  United  States."  But 
e  other  hand,  a  circuit  court  of  appeals  is  not  required, 
)nsiderations  of  comity,  to  follow  the  decision  of  a 
t  court  of  another  circuit,  on  questions  relating  to 
alidity  of  a  patent  or  other  questions." 

mtliiKital  Securltiea  Co,  ▼.  Interborough  Rapid  Transit  Oo. 
165  Fed.  945. 

encta  T.  Uobbs  (O.  C.)  82  Ted.  916. 

alrfleld  Floral  Co.  v.  Bradbuiy  (C.  C.)  87  Fed.  4t5:  Hotch 
e  Battery  Co.  t.  Electric  Storage  Battery  Co.,  100  Fed.  975, 
C.  Ä.  133;  Haie  t.  HiUiker  (0.  C)  109  Fed.  273;  In  re  BaW 
I  154  Fed.  21S;  Thomson-HouBtoa  Electric  Co.  t.  Holland  (tX 
J  Fed.  903. 
:cNeeIr  V.  Williames.  96  Fed.  978,  37  0.  0.  A.  641. 
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AS    BETWEEN    DIFFERENT    JUDGES    IN     SAM£ 
COURT 

104.  Judges  sitting  in  the  same  court  should  not  attemp' 
to  overrule  each  other's  decisions  or  make  con 
tradictory  or  conflicting  nilings  in  the  same  casi 
or  in  relation  to  the  same  subject;  but  each  shoulc 
defer  to  and  accept  the  decisions  already  made. 

It  is  highly  improper  judicial  procedure  for  judges  havin| 
equal  rank  and  authority  in  the  same  court  to  hand  dowr 
contrary  or  conflicting  decisions  in  the  same  case.  or  in  re- 
lation to  the  same  subject-matter  under  the  administratior 
of  the  court,  or  for  one  to  attempt  to  overrule  a  decisior 
previously  given  thercin  by  the  other.  This  rule  is  saic 
to  be  especially  applicable  to  questions  of  property  and  oi 
practice,  and  is  not  to  Be  departed  from  except  for  the  mosi 
urgent  reasons.'*  At  the  same  time,  the  application  of  th( 
rule  should  not  be  allowed  to  deprive  an  aggrieved  partj 
of  the  right  to  review  a  ruling  following  an  erroneous  de- 
cision  of  another  judge.*'  Instances  of  this  Icind  rarely  oc- 
cur,  but  the  proper  procedure  in  case  of  such  a  conflict  ol 
opinion  is  indicated  in  a  case  in  the  United  States  districl 
court  for  the  southem  district  of  Ohio.  For  a  special  reason 
a  term  of  that  court  was  presided  over  by  the  district  judgt 

•"  Flattner  linplement  Co.  ».  International  Han-eeter  Co.  of  Amerl 
ca,  133  Fed.  376,  6«  C.  C.  A.  438 ;  Boatmen's  Bank  of  St.  Lonls,  SIo. 
V.  Frltzlen,  135  Fed.  650,  68  C.  C.  A.  288;  Taylor  v.  Decatur  Mfner 
al  &  lisnd  Co.  (C.  C.)  112  Fed.  449;  Oglesbf  v.  Attril]  (C.  C.)  14  Fed 
214;  Cole  SLver-Mln.  Co.  v.  Virginia  &  Gold  Hill  Water  Co.,  1  Snwy 
685,  Fed.  Cas.  No.  2,990;  Central  Trust  Co.  of  New  Yorlt  t,  üoitec 
States  Flonr  Mllllns  Co.  (C.  C.)  113  Fed.  587;  Hadden  t.  Natchau» 
SUk  Co.  (C.  0.)  84  Fed.  80.  For  decisions  of  State  Courts  recognliJnj 
and  applylng  the  same  rule,  see  Peel  v.  BUtott,  16  How.  Prac.  (N 
Y.)  484;  Hunter  t.  Rntf,  47  S.  C.  525,  25  S.  E.  65,  58  Am.  St.  Rep 
907;  Hnngerford  v.  Cushlng,  2  Wls.  411,  For  a  conslderatlon  oi 
tbe  force  of  rnllngs  or  decisions  made  bf  anotber  Jndge  in  tbe  aami 
cause  as  tbe  "lan  of  tbe  case,"  see  supra.  p.  274. 

••  Plattner  Implentent  Co.  v.  International  Harvester  Co.  oi 
America,  133  Fed.  376.  66  C.  a  A.  488. 
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oi  thc  western  district  of  Tennessee,  and  in  a  case  on  the 
docket  involving  the  affairs  of  an  insolvent  bank,  he  held 
that  a  deposit  of  money  should  properly  be  set  ofl  against 
thcbank's  claitn  upon  the  depositor.  But  the  district  judge 
of  the  Southern  district  of  Ohio  had  previously  held,  in  an 
action  between  the  same  bank  and  one  of  its  creditors  (the 
circuit  judge  concurring  in  his  opinion),  that  the  plea  of 
set-off  was  not  available.  Thereupon,  in  order  that  there 
might  not  be  different  rules  of  set-off  in  the  same  court  in 
the  case  of  the  same  insolvent,  and  as  the  case  could  not 
be  appealed,  it  was  ordered  that  it  should  be  remanded  for 
reargument  before  the  regulär  judges,  who  might,  in  their 
discretion,  providc  for  a  dissent  of  record,  or  take  such 
other  course  as  might  seem  right  to  them  in  thc  premises." 

"Lools  Snrder's  Sodb  Co.  t.  Armstrong  (C  0.)  37  Fed.  la 
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CHAPTER  IX 

DECISIONS  OF  FEDERAL  COURTS  AS  AUTHORITIES  D 
STATE  COURTS 

105.  Federal  QueEtlone  In  General. 

lOG.  Valtdlty  and  Constructloa  of  Acts  ot  Congreaa. 

lOT.  Jurisdiction  and  Powera  of  Federal  Couns. 

103.  Interpretation  and  Application  of  Federal  Dectsloni 

109.  Qiiestions  o(  General  Jurlsprudence  or  Local  Law. 

110-111.  Valldity  and  Constrnctlon  of  State  StatntfiB, 

112.  Commcrdnl  Law. 

113.  Decistons  of  Inferior  Federal  Courts. 

114.  Ruie  for  Inferior  State  Courts. 

115.  Kule  for  Territorial  Courts. 


FEDERAL  QUESTIONS  IN  GENERAL 

105.  Itt  a  case  involving  a  federal  question,  that  is,  o 
arising  under  the  Constitution,  laws,  or  treaties 
the  United  States,  the  courts  of  the  states  will 
imperatively  bound  to  follow  the  decisions  of  t 
Supreme  Court  of  the  United  States,  if  any  { 
found  to  be  applicable  to  the  case  on  trial,  ovi 
ruling,  if  necessary,  their  own  previous  decisions 
the  contrary. 

General  Rute  and  Its  Foundation 

The  Constitution  of  the  United  States,  together  with  1 
laws  made  by  Congress  in  pursuance  thereof  and  treat 
made  under  the  authority  of  the  United  States,  constiti 
the  "supreme  law  of  the  land,"  and  the  judges  in  every  sU 
are  to  be  bound  thereby,  notwithstanding  anything  to  t 
contrary  in  the  Constitution  or  laws  of  any  State.*  T 
final  interpreter  and  expositor  of  the  Constitution  and  Is' 
of  the  United  States  is  the  Supreme  Court  of  the  Unit 
States,  and  its  decisions,  when  they  relate  to  the  constn 
tion  or  application  of  either,  are  coticluslve  evidence 
what  the  supreme  law  is.    Moreover,  that  court  has  jur 

)  Const.  U.  S.  art.  6,  par.  2. 
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n  to  re-examine  and  to 
;  of  the  court  of  last  r 

involving  the  vaüdity 
d  States,  or  the  vatidit 
cd  on  the  ground  of  il 
on,  laws,  or  treaties  of 
itle,  right,  privilege,  c 
deral  Constitution  or  ] 
rity  exercised  under  t\ 

case,  that  the  decision 
;ht  or  Claim  set  up  un 
nion,"     For  these  reas 

involvcs  a  question  i 
3r  treaties  of  the  Unite 
cd  a  "federal  (juestion 

Supreme  Court  upon 
i  as  not  only  a  precei 
:  absolutely  binding  ai 
h  the  supreme  court 
lly  different  view,  yei 
the  ruling  of  the  supr 
if  nccessary,  reverse  oi 
ä  to  the  contrary.»    T} 

ilctary  Act  Sept.  24, 1780.  c 
[I.  S.  Comp.  St.  1001.  p.  5' 
ted  Land  Ass'n  r.  AbrabR 
Ed.  015;  WiUtsmB  t.  C< 
330:  Alford  V.  State  (Ala.; 
flc  Imp.  Co.,  130  Cal.  3711 
1.  119,  110  Pac.  2!M;  Belch 
r,  46  Colo.  364.  104  Pac. 
Slacfc  V.  Lusk,  60  111.  7C 
man  t.  Martin,  54  Ind.  St 
16  Kan.  SIC;  Bank  ot  L'nli 
122:  Bodley  t.  Galttaer,  3 
,  5  T.  B.  Mon.  (Ky.)  285; 
in.  79:  State  t.  Ardoln,  1 
.  Rep.  454 ;  Laugblln  v.  Lb 
Braynard  t.  Marshall,  6  I 
Btlces,  207  Mbsb.  601,  04 
468,  38  N.  K.  484;  State  ' 
918;  Barber  Axpbalt  Fav 
Black  JüD.P».— 22 
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itig  remark  once  made  by  the  Supreme  Court  of  Penns] 
vatiia:  "We  not  only  assent,  as  we  always  have  done, 
the  principle  announccd  by  the  Supreme  Court  of  t 
United  States  in  the  Dartmouth  College  Case,  but  we  a 
perfectly  aware  that,  whether  we  so  assent  or  not,  we  mu 
as  a  subordinate  Jurisdiction,  give  to  that  case  its  prop 
effect." ' 
Sarly  Dissent  from  Tkis  Doctrme 

The  doctrine  that  the  decisions  of  the  Supreme  Court 
the  United  States,  on  questions  arising  under  the  cons 
tution  and  laws  of  the  Union,  are  imperatively  bindii 
lipon  the  State  courts  was  not  at  first  universally  acceptt 
nor  was  it  finally  established  without  energetic  protest  a: 
vigorous  dissent  in  several  of  the  states.  The  Suprer 
Court  of  Georgia  declared  that  it  was  "co-equal  and  co-< 
dinate  with  the  Supreme  Court  of  the  United  States,  a: 
not  inferior  and  subordinate  to  that  court,"  and  therefc 
that  the  supreme  federal  court  had  no  Jurisdiction  to  ma 
for  the  court  of  Georgia  a  precedent  as  to  the  constri 
tion  of  the  United  States  Constitution.»  At  an  earlier  d; 
the  court  in  Connecticut,  without  going  to  such  a  lengi 
had  remarked  that  it  was  "no  improper  condescension" 

W.  934,  E>4  L.  ß.  A.  492:  State  v.  Warner,  165  Mo.  399.  Co  S, 
584,  88  Am.  St.  Rep.  422:  McEWaln  v.  St.  Louis  &  S.  F.  R.  Co..  I 
Mo.  App.  126,  131  S.  W.  736:  State  t.  Cndahf  PacUlng  Co.,  33  Mo 
179,  82  Fac.  833,  114  Am.  SL  Rep.  804 ;  State  t.  Insurance  Co. 
North  America,  71  Neb.  320.  106  N.  W.  767 ;  State  ex  rel.  Board 
Transpoitatlon  v.  SIoux  City,  O.  &  W.  H.  Co.,  48  Neb.  682.  05  N. 
766,  31  L.  B.  A.  47;  Newmarket  Bank  t.  Butler,  45  N.  H.  206:  Hit 
V.  HotchkiBs,  7  Johns.  Ch.  (N.  T.)  297,  11  Am.  Dec.  472:  People 
rel.  PennBylvanla  R.  Co.  v.  Wemple,  138  N.  Y.  1,  33  X.  E,  720. 
U  R.  A.  684;  Pennsylvania  R.  Co.  t.  Duncan,  111  Pa.  352.  5  J 
742 :  Commonwealth,  to  Ose  of  United  States,  t.  Lewis,  6  Bln.  (F 
266;  Miller  v.  State,  3  Okl.  Cr.  457.  106  Pac.  810:  Motlu  v.  Dai 
151  N.  C.  237,  65  8.  E.  969 ;  McC^dless  v.  Richmond  4  D.  B.  C 
:18  S.  C,  103,  16  S.  E.  420,  18  L.  R.  A.  440;  Toncray  v.  Ton« 
)Tenn.t  131  S.  W.  977;  Osbome  v.  Bamett,  1  White  &  W.  Civ.  C 
OL  App.  (Tex.)  I  129:  State  t.  Scampini.  77  Vt.  02.  59  Atl.  2> 
Spoltane  &  B.  C.  R7.  Co.  t.  Washington  &  G.  N.  Ry.  Co.,  49  Wa 
280,  95  Pac.  64. 

*  PensBylvanla  R.  Co,  t.  Duncan.  111  Pa.  352,  S  AtL  742. 

B  Padelford  v.  Mayor,  etc.,  or  City  of  Savannah,  14  Ga,  438. 
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:e  court  to  yield  to  the  opintmi  of  the  United  States 
:me  Court  on  a  question  as  to  the  construction  of 
rderal  Constitution,  "where  a  harmonious  concurrence 
inion  is  otherwise  unattainable."  *  So  again,  in  Ohio, 
tion  concerning  the  vaHdity  of  a  Statute  of  that  State 
i  imposed  taxes  on  certain  banks,  contrary  to  a  pro- 
i  in  their  charters  exempting  them  from  taxation,  led 
lOtable  judicial  conflict  between  the  highest  court  of 
täte  and  the  Supreme  Court  of  the  United  States, 
atter  court  decided  that  the  Statute  in  question  was 
as  being  in  conflict  with  that  provision  of  the  fed- 
:onstitution  which  forbids  the  passage  of  laws  im- 
ig  the  Obligation  of  conlracts.  But  the  Suprenic 
:  of  Ohio  emphatically  refused  to  be  bound  by  thi^ 
on  and  persisted  in  adhering  to  its  own  previou^ 
;s  in  favor  of  the  validity  of  the  Statute.  Il  de- 
l  that  there  was  no  constitutional  or  legislative  pro 
I  which  made  it  in  any  sense  subordinate  or  inferior  to 
upreme  Court  of  the  United  States,  and  that,  even 
it  class  of  cases  in  which  its  decisions  were  by  law 
vable  by  the  Supreme  Court  of  the  United  States  on 

the  rulings  of  the  federal  court,  while  entitled  to  the 
st  respect,  did  not  bind  or  conclude  the  State  court 
irevent  it  from  exercising  its  independent  judgnieut 
c  question  at  issue.  But  these  cases  were  carried  up 
s  supreme  federal  court  and  there  reversed,  that  tri- 

being  of  course  amply  able  to  vindicate  its  authority 
nforce  obedience  to  its  mandate.^  Yet  as  late  as  1875, 
upreme  Court  of  Ohio  took  occasion  to  register  a  final 
ät  against  the  rule  which  gives  supreme  authority  to 
ecisions  of  the  federal  court  in  such  cases,  while  ac- 
:ing  somewhat  reluctantly,  not  to  say  sullenly,  in  the 

inpBte«d  V.  Reed,  6  Codd.  480. 

i  BanduBky  City  Bank  y.  WUbor.  7  Ohio  St  481;  Shellj  v. 
ou  Brancb  Baak  of  Ohio,  9  Ohio  Bt.  606;  Jefferson  Braocb 
V.  Ske1l7,  1  Black,  436,  17  L.  Bd.  173;  Dodge  v.  Woolsey,  18 
331,  15  L.  Ed.  401;  Plqua  Branch  of  State  Benh  v.  Enoop,  16 
WO,  14  L.  Ed.  977 ;  Mecbanics'  ft  T.  Bank  v.  Debolt,  18  How. 
;  L.  Ed.  458;  Mechanlca'  &  T.  Bank  t.  Tliomae,  18  How.  384,  IB 
460. 
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application  of  tlie  rule  to  the  case  beforc  it,  on  grounds 
expediency  only.  The  question  was  as  to  the  validity  o; 
State  Statute  which  required  foreign  corporations,  beft 
transacting  any  business  within  the  State,  to  waive  th 
right  to  rcmove  from  the  State  courts  to  the  federal  cou 
cases  to  which  they  might  be  parties.  The  State  court  h 
held  this  Statute  valid.  The  Supreme  Court  of  the  Unit 
States  had  pronounced  it  void.  When  the  question  v 
a^in  presented  to  the  Supreme  Court  of  Ohio,  it  expresE 
its  füll  approval  of  its  own  previous  decision,  but  noted  1 
fact  of  a  contrary  decision  by  the  United  States  Suprei 
Court,  and  said :  "We  recognize  that  court  as  the  tribu) 
of  last  resort  in  cases  depending  on  the  question  bcfore 
While  it  is  true  that  the  decisions  of  the  Supreme  Court 
the  United  States,  though  entitled  to  the  highest  resp« 
do  not  bind  and  conclude  the  judgment  of  a  State  coi 
as  the  decision  of  a  superior  upon  an  inierior  court  of  l 
same  system,  yet  it  would  practically  be  useless  to  adhi 
to  our  convictions,  unless  there  were  rcasons  to  expect  tl 
the  question,  when  again  presented  to  that  court,  would 
decided  differently,  We  think  it  advisable,  therefore, 
foUow,  though  we  do  not  approve,  the  decision  of  the  i 
preme  Court  of  the  United  States  to  which  we  have 
ferred."  *  To  the  same  category  should  also  be  referred 
early  decision  of  the  court  in  California,  setting  up  a  po 
ical  theory  which,  however  plausible  on  its  face,  has  bi 
contradicted  by  the  progress  of  events,  by  govemmer 
practice,  and  by  the  course  of  judicial  decistons.  Start 
with  the  admitted  proposition  that  the  govemment  of 
United  States  is  one  of  delegated  powers,  the  court  p 
ceeded  to  ai^e  that  the  right  to  decide  ultimately  u[ 
the  extent  of  the  powers  granted  to  the  national  gove 
nicnt  had  not  been  delegated  to  the  United  States,  nor  p 


■  Rallway  Pasaeuger  Asaur.  Co.  of  Hartford  v.  Pierce,  27  t 
St  IBS-  It  Is  proper  to  add.  howerer,  tbat  one  of  the  ludges  [ 
tively  dlasented  from  t»  mucti  of  tbe  decinlon  In  thIs  caw  as  n: 
tbe  reason  for  following  tbe  decision  of  tbe  Bupreme  federal  et 
one  of  mere  expediency,  and  slated  that  be  coDHldered  Its  ded 
to  be  "autborltatlve." 
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to  the  States,  and  that  it  was  therefor«  preserved 
States  by  the  provisions  of  the  tenth  atnendment  to 
istitution,  and  hence  it  was  concluded  that  the  dc- 
of  the  Supreme  Court  of  the  United  States  on  such 
ns  were  not  btndin^  on  the  State  courts,' 
\nd  Applications  of  Rule 

nile  under  consideration  is  not  technically  limited, 
pplication,  to  the  particular  cases  in  which  the  judg- 
f  the  highest  court  of  a  State  may  be  reviewed  and 
d  by  the  Supreme  Court  of  the  United  States:  yet 
jcification  of  cases  in  the  twenty-fifth  section  of 
liciary  Act  of  1789  is  pretty  nearly  broad  cnough  tn 
ut  its  boundaries.  The  rule  is  most  frequently  ap- 
cases  involving  the  validity  or  the  interpretation  of 
Congress,  or  involving  the  validity  of  State  laws. 
!d  by  their  conformity  or  repugnance  to  the  provi- 
f  the  federal  Constitution,  both  of  which  cases  will 
rately  considered  hereafter.  But  it  is  important  not 
sight  of  the  fact  that  it  applies  equally  to  decisions 
Supreme  Court  of  the  United  States  upon  questions 
under  treaties,  or  concerning  rights  asserted  or 
made  directly  under  the  Constitution  of  the  United 
or  matters  regulated  by  the  rules  and  procedure  of 
cral  courts.  Thus,  for  example,  a  decision  of  the 
le  Court  of  the  United  States  adjusting  titles  to  pub- 
s  in  Louisiana,  under  the  treaty  of  annexatton,  are 
upon,  and  will  be  followed  by,  the  state  courts  of 
na."  So,  in  criminal  cases,  where  the  defendant 
that  he  has  been  deprivcd,  by  the  rulings  or  prac- 
the  State  courts,  of  rights  and  Privileges  guarantied 
by  the  fourteenth  amendment,  as,  for  instance,  in 
to  the  composition  of  the  grand  or  petit  jury  or  his 
)  challenge  the  Jurors,  the  decision  of  the  supreme 
court  upon  the  question  is  final  and  binding  on  the 
ciurts,  not  only  in  the  particular  case,  but  in  all 
imilar  cases  where  fhe  same  claim  or  demand  is 

T.  Harmanson,  4 
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interposed."  So  again,  it  has  been  ruled  that  the  ques 
of  former  jeopardy  in  a  capital  case  is  a  federal  ques 
and  the  Supreme  Court  of  the  United  States  having 
cided  that,  when  a  court  discharged  a  disagreeing  jur 
such  a  case,  the  defendant  was  not  again  put  into  jeop 
on  a  new  trial,  that  decision  is  binding  on  the  State  coui 
So,  in  an  action  to  determine  the  liability  of  a  United  Sl 
marshal  and  his  sureties  on  his  ollicial  bond  for  a  tres 
alleged  to  have  been  committed  by  the  marshal  in  his 
cial  capacity,  the  decisions  of  the  United  States  Supi 
Court  are  binding  on  the  State  courts."  And  in  an  a< 
in  a  State  court  on  an  injunction  bond  given  in  a  Ur 
States  court,  the  rule  of  the  federal  courts  that  counsel 
are  not  admissible  as  an  dement  of  damages  preva 
It  is  Said  also  that  the  construction  and  interpretatJo 
the  federal  Constitution  by  the  Supreme  Court  are  t 
ing  on  a  jury  no  less  than  on  the  court."  Nor  shouh 
omit  to  notice  the  very  important  corollary  to  the  ruh 
der  consideration,  that  the  United  States  Supreme  C 
has  the  complete  and  final  authority  to  decide  what  c 
do  arise  under  the  Constitution,  laws,  or  treaties  of 
United  States,  in  other  words,  to  determine  wheth 
given  legal  question  is  a  "federal  question"  or  not." 
Foreign  and  Interstate  Commerce 

It  is  the  prerogative  of  the  United  States  Supreme  C 
to  place  a  final  and  authoritative  interpretation  upon 
clause  of  the  Constitution  which  gives  to  Congress 
power  to  "regulate  commerce  with  foreign  nations, 
among  the  several  states,  and  with  the  Indian  tribes," 
to  decide,  as  cases  are  severally  brought  hefore  it,  i 

11  Kipper  V.  State.  42  Tex.  Cr.  R.  613,  62  S.  W.  420;  H 
State,  89  Miss.  23.  42  Soutb.  380. 

ii  State  T.  Keetl,  53  Mont  501,  85  Pac  862. 

"MeKee  v.  Brooke,  64  Tex.  2S5. 

14  National  Society  ot  United  SUtes,  Daughtera  of  1812.  t.  J 
Ican  Siirety  Co.  of  New  York,  56  Mise.  Bep.  627,  107  N.  I,  1 
820. 

"United  States  v,  Shive,  Baldw.  510,  Fed.  Ca».  No.  16.27S. 

!•  Beekman  Lumber  Co.  ».  Acme  Harrester  Co.,  216  Mo.  22] 
S.  W.  1087. 
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alidity  and  applicability  of  bot! 
e  legislatures  of  the  states,  cor 
s  Provision.  The  cases  in  whi< 
dnd  may  be  presented  may  b- 
classes  or  categories.  First,  ca 
whether  or  not  a  given  transacl 
siness  constitutes  foreign  or  ii 
sense  as  to  be  within  the  regi 
or  beyond  the  control  or  int< 
1  the  Supreme  Court  of  the  Un 
it  of  this  kind,  its  determinatio 
I  other  Courts,  whether  State  o 
ted  and  followed  in  all  subsequ 
her  System  which  present  the 
id,  cases  where  the  question  i 
Instruction  of  an  act  of  Congr 
af  the  power  committed  to  i 
a  decision  of  the  supreme  f 
st  the  constitutionality  of  the 
pplying  its  terms,  is  binding  n 
il  Courts  and  on  the  other  b; 
nntent,  but  also  on  all  the  cour 
annot  be  controverted  by  thcir 
,  cases  involving  the  question 
:e  or  a  municipal  ordinance  is 
3wer  and  authority  vested  in  C 
)f  the  Constitution,  or  is  an  unla 
itraint  upon,  that  commerce  wl 
control  of  the  national  governi 
;  various  states,  those  dealing  v 
TS,  and  those  enacted  under  th 
iS  for  the  protection  of  the  pu 

:ate  t.  Eckenrode,  148  Iowa.  173,  li 
look  Co.  V.  GUIeapie,  22»  Mo.  3»T 
Fuel  Co.  T.  Southern  Ry.  Co.,  14' 
1  X.  O.  R,  Co.  V.  Sabine  Tram  C 
I;  WUcox  T.  People,  46  Colo.  382,  1 
rlnlcmeler  v.  Missouri  Fac.  Ry.  Ci 
iDtlerr»  t.  El  Paso  &  N.  E.  R.  Cc 
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have  been  specially  fruitful  in  raising  questions  of  this  kii 
many  of  them  very  close  and  diflficult.  But  the  charac 
or  subject  of  the  law  er  ordinance  is  immaterial.  Whi 
ever  its  validity  under  the  federal  Constitution  has  be 
fairly  presented  to  and  decided  by  the  Supreme  Court,  1 
adjudication  is  final,  and  is  imperatively  binding  on 
State  Courts  in  all  similar  cases.'* 
Obligation  of  Contracts 

Another  very  important  clause  of  the  federal  constii 
tion,  and  which  has  given  rise  to  rauch  litigation,  is  tt 
which  forbids  the  states  to  "pass  any  law  impairing  the  < 
ligation  of  contracts."  The  question  whether  or  not  a  giv 
State  statute,_  constitutional  provision,  or  municipal  or 
nance,  inipairs  the  Obligation  of  a  contract, — including  t 
questions  whether  a  given  State  of  facts  establishes  or 
cludes  a  contract,  what  classes  of  contracts  are  protecl 
by  the  Constitution,  what  constitutes  the  Obligation  of 
contract,  and  what  amounts  to  an  "impairment"  of  tl 
Obligation, — is  a  federal  question,  to  be  finally  determir 
by  the  United  States  Supreme  Court,  and  the  doctrine 
now  settied  (notwithstanding  some  early  dissent,  as  v 
appear  from  the  previous  part  of  this  section)  that  its  < 
cision  of  such  a  question  is  unimpeachable  in  the  st; 
courts  and  must  be  followed  by  them  in  all  similar  cascs 
As  remarked  by  the  court  in  Kentucky:  "In  determini 
this  question  we  feel  constrained  to  foUow  the  decisions 
the  Supreme  Court,  becausc  the  clause  of  the  federal  cc 
stitution  prohibiting  the  states  from  enacting  laws  impa 
ing  the  Obligation  of  contracts  is  directly  involved,  a 
there  should  be  no  reluctance  in  State  courts,  even  if  diff 

"People  es  rel.  Pennsj-lvania  R.  Co.  t.  Wemple,  138  N.  Y. 
33  N.  B.  720,  la  L.  It.  A.  6&4i  Spratlin  t.  St.  Louis  Sontliw«sti 
By.  Co.,  78  Ark.  82.  88  S.  W.  836;  St  Louis.  I.  M.  *  S.  By. 
V.  State.  85  Ark.  2S4,  lOT  8.  W.  OS»;  Loutsrille  &  N.  B.  Co. 
Commonwealth,  126  Ky.  279,  103  S.  W.  3t9.  31  Ky.  law  Rep.  6 
State  V.  Olasby.  50  Wssh.  598.  07  Pac.  734.  21  -L.  B.  A.  (N.  S.)  7 
Reld  &  Beam  v.  Sonthem  Ry.  Co.,  150  X.  C.  7K3,  04  S.  E.  874. 

10  Kelly  T.  GwntklD,  108  Va.  6.  60  S.  E.  749;  Einstein  t.  Barll 
Woolen  Mills,  74  X.  J.  Eq.  02-1.  70  All.  205;  Pennsylvania  E. 
V.  Duncan.  111  Pa.  352,  S  All.  742. 
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EWS  were  entertained,  in  foUowing  the  decisions  of 
■[hest  judicial  tribunal  of  the  country,  that  must  ulti- 

detcrmine  all  such  questions."  '* 
rocess  of  Law 

ally  conclusive  and  binding  on  the  courts  of  the  sev- 
ates  are  the  decisions  of  the  United  States  Supreme 
upon  the  question  what  constitutes  "due  process  of 
and  whether  or  not  the  c^eration  of  State  laws  or 
ipal  ordinances,  or  the  administration  of  civil  and 
al  justice  in  the  State  courts,  or  the  action  of  execu- 
lards  and  officers,  has  the  effect  of  depriving  the  citi- 

life,  liberty,  or  property  contrary  to  the  law  of  the 

cHts  ftvm  Other  States 

er  the  expHcit  provisions  of  the  federal  Constitution, 
aith  and  credit  shall  be  given  in  each  State  to  the 
acts,  records,  and  judicial  proceedings  of  every  other 
The  construction  of  this  clause  involves  a  federal 
in,  and  its  Interpretation  by  the  Supreme  Court  of 
üted  States  is  Controlling,  so  that  all  State  courts,  on 
lar  State  of  facts,  are  bound  to  follow  its  decision  as 
ther  füll  faith  and  credit  have  been  given,  for  example. 
idgment  of  a  court  of  one  State  when  pleaded  or  sued 
the  courts  of  anothcr  State.'*     It  is  a  matter  of  his- 

interest,  in  Ihis  connection,  that  in  the  early  years 
he  adoption  of  the  Constitution  there  was  great  con- 
and  uncertatnty  among  the  highest  State  courts  as  to 
^aning  and  eflect  of  this  provision,  and  that  the  ques- 
irising  under  it  were  settied  by  the  Supreme  Court 

United  States  in  a  leading  decision,  which  has  evcr 

DimoDwealtli  v.  Covlngton  i  C.  Bridge  Co.,  21  S.  W.  101:1. 
täaon  y.  Wri^ht.  164  Ala.  298,  51  Soutb.  380.  137  Am.  St. 
;  Uddell  V.  Landau.  87  Ark.  438,  112  S.  W.  lOSS ;  Seaboard 
e  Ry.  V.  Simon.  56  Fla.  545.  47  South.  1001,  20  I,.  B.  A.  (N.  S.) 
Birette  v.  Whitney.  36  Utah,  574,  106  I'ac,  522. 

Vall  T.  De  Vall  (Or.)  100  Pac.  755;  Missouri.  K.  «  T.  By. 
Texas  T.  SwartE,  53  Tex.  CIt.  App.  380.  115  S.  W.  275: 
mlnion  Copper  Mining  &  Smeltlng  Co.  v.  Blgelow,  203  Mawi. 

N.  B.  103:  Johnston  v.  Mutual  Rewrve  Lire  In«.  Co.,  43 
«p.  2S1,  87  N.  Y.  Supp.  438. 
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since  been  accepted  and  followed  in  all  the  states  with< 

any  important  Opposition  or  demur.** 

No  Decision  by  United  States  Supreme  Court 

When  a  federal  questioti  arises  in  a  State  court,  and 
direct  adjudication  upon  the  precise  point  has  yet  b( 
made  by  the  Supreme  Court  of  the  United  States,  the  co 
is  of  course  at  liberty,  and  it  is  its  duty,  to  determine  1 
question  by  the  cxercise  of  its  own  judgment,  enlighter 
by  the  best  avaitable  authorities,"  Thus,  if  the  questi 
concems  the  validity  of  a  State  Statute,  which  is  assai 
on  the  ground  of  an  alleged  repugnance  to  the  federal  C( 
stitution  or  an  act  of  Congress,  and  no  decision  of  the  i 
preme  federal  court  is  shown  upon  the  constitutionality 
the  same  or  a  similar  Statute,  the  State  court  is  withou 
direct  precedent  and  will  base  its  ruling  on  its  own  judic 
conviction  as  to  the  validity  of  the  Statute,  calling  in  aid 
nccessary,  decisions  of  other  State  courts  of  last  resort,  or 
the  inferior  federal  courts,  upon  similar  laws."  It  m 
sometimes  happen  that,  although  the  precise  point  has  i 
been  before  the  Supreme  Court  of  the  United  States,  ; 
suggestions  and  indications  of  its  probable  future  course 
decisions  can  be  gathered  from  opinions  already  render 
or  that  there  is  a  manifest  and  progressive  tendency 
wards  a  certatn  point  in  the  course  of  its  previous  adju 
cations,  so  that  it  may  be  possible  to  forecast,  with  reas< 
able  confidence,  what  its  decision  would  be  tf  the  spec 
point  now  in  issue  were  presented  for  its  determinati 
In  this  case,  a  State  court  of  last  resort  might  very  w 
conform  its  ruling  to  the  point  of  view  indicated,  especia 
if  its  own  convictions  tended  in  the  same  direction.  I 
mere  dicta  of  the  Supreme  Court,  especially  if  not  ci 
sistent  or  harmonious,  possess  no  binding  force. 

It  See  2  Black,  Judgm.  H  8S6,  8S6. 

"Atlantic  Worka  v.  Tng  Gilde.  157  Maaa.  626,  83  N.  B.  163, 
Am.  St.  Bep.  305. 

"McDowell  T.  UadMS,  213  Fa.  691,  63  AU.  130;  Stoddan 
Smim,  6  Bln.  (Fa.)  366. 


ACTS  OF  COHOSE8S 


[TY   AND    CONSTRUCTION    OF    ACTS    OF 
CONGRESS 

lecision  of  the  United  States  Supreme  Court  sus- 
taining  or  denying  the  constitutional  validity  of 
an  act  of  Congre&s,  or  construing  or  interpreting 
such  a  Statute,  is  imperatively  binding  on  the  State 
Courts  as  a  precedent  for  the  detemiination  of  all 
Bimilar  questions  arising  under  the  same  Statute. 

Tal  question  is  presented  whenever  the  issue  in 
1  involves  the  validity  of  an  act  of  Congress,  or 
ruction  or  Interpret ation,  or  its  application  to  a 
ite  of  facts.  Of  all  such  questions  the  Supreme 
the  United  States  is  the  final  arbiter,  and  its  de- 
ust  be  accepted  as  final  and  as  closing  the  door 
iny  furthcr  examination  of  the  same  question  in 
:s  of  the  various  states,  however  it  may  run  coun- 
eir  own  previous  opinions,  and  even  though  it  is 
contrary   to   their   own   previous   adjudications.*^ 

I  T.  Ceotpal  of  Georgia  R.  Co.  (C.  C.)  151  Fed.  608;  Mer- 
.clede  Bank  of  St  Louis,  Ho.,  t.  Tro;  QcDcerr,  144  Äla. 
mth.  476;  Clews  v.  Mumford,  78  Ga.  476,  S  S.  B.  267; 
.  Sblrk,  64  111.  408,  5  Am.  Bep.  122;  Chicago  k  A.  By. 
iltera,  120  111.  App.   1G2;    Flrat  NaL  Bank  of  Rlchmond 

154  Ind.  456.  57  N.  E.  110;  Wettern  ünton  Tel.  Co. 
I  rel.  Hammond  Blerator  Co.,  169  Ind.  402,  76  N.  E.  100. 

(N.  S.)  153;  Common wealtb  r.  Morrison,  2  A.  K.  Marab. 
Uoote  T.  Allen,  3  J.  J.  Marsh.  (Ky.)  612;  State,  to  Use  of 
oepiul  of  New  Orleans,  v.  Fullerton,  7  Rob.  (La.)  219: 
ntoxlcating  Liquors,  102  Me.  385,  67  AU.  312,  120  Am. 
S04;    In  re  81ms,  7  Cush.   (Maas.)   285;    Lyon  v.  Clark, 

100,  82  n:  W.  1058;  Easeltlne  t.  Central  Nat.  Bank, 
B.  56  S.  W.  895;  MLres  t.  St.  Louis  &  B.  F.  R.  Co.,  134 
379.  114  S.  W.  1052;  Hamilton  v.  Smith,  36  Mont.  1.  92 
22  Am.  St.  Bep.  330;  McLucaa  v.  St.  Joseph  &  G.  I.  R. 
ib.  603.  ft7  N,  W,  812;   Bressler  v.  Wayne  County,  26  N"rt>. 

W.  356;  Nash  v.  McNama»,  30  Nev.  114,  93  Pae.  405^ 
i.  (N.  S.)  168.  133  Am.  St.  Rep.  6W;  Stockton  t.  Dundee 
!2  X.  J.  Eq.  56;  American  Ins.  Co.  t.  Flak,  1  Palge  (N.  I.) 
s  T.  Jex,  55  N.  T.  421, 14  Am.  Rep.  2S6;  Board  of  Trustees 
t,  52  Ohio  St.  567.'  40  N.  B.   702 ;    First  Nat.   Bank  of 
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Though  this  nile  is  now  firtnly  established,  as  itiay  b 
Seen  from  ttie  case  above  cited,  yet  it  was  not  at  first  un: 
versally  conceded,  nor  was  it  accepted  without  sonie  oppos 
tion,  Thus  the  Supreme  Court  of  Ohio  ooce  very  strongl 
hinted  that,  in  the  case  of  an  act  of  Congress  which  shoul 
appear  to  it  to  be  in  very  piain  or  gross  violation  of  th 
federal  Constitution,  it  would  not  consider  itself  bound  t 
accept  or  follow  a  decision  of  the  Supreme  Court  of  th 
United  States  upholding  the  validity  of  the  Statute.  Eut 
added  that  nothing  but  an  overwhelming  necessity  coul 
justify  a  State  court  in  the  semi-rcvolutionary  act  of  settin 
aside  or  disregarding  such  a  decision  of  the  United  Statt 
Supreme  Court."  So,  the  New  York  Court  of  Appeals  aj 
parently  draws  a  distinction  between  those  cases  which  ai 
reviewable  on  error  by  the  United  States  Supreme  Coui 
and  those  which  are  not,  and  declares  that  in  a  case  whet 
it  has  ultimate  Jurisdiction,  that  is,  a  case  not  so  reviev 
able,  it  will  adopt  the  construction  put  upon  an  act  ( 
Congress  by  the  supreme  federal  court,  but  on  principh 
of  comity  rather  than  of  Obligation.'»  Elsewhcrc,  howeve 
the  decision  of  the  highest  federal  court  is  accepted  as  fin; 
in  all  cases  which  concern  either  the  validity  or  the  coi 
struction  of  an  act  of  congressional  legislation ;  and  it 
sai^  that  not  only  its  application  of  such  a  Statute  to  tf 
given  State  of  facts,  but  also  its  definition  of  the  wort 
contained  in  the  Statute  is  binding  upon  the  State  courts. 
But  in  the  case  of  an  act  of  Congress  which  has  not  yi 
bcen  passed  upon  by  the  Supreme  Court,  the  State  cour 


Wellington  t.  Cbapman,  9  Oblo  Cir.  Ct  B.  79;  In  r«  Bropby, 
Oblo  Dec.  391;  Lee  r.  Cltlsena'  Bank,  B  OUo  Dec.  21;  Bnrw« 
V.  Burgees,  32  Grat.  (Ta.|  472.  Tbe  quesUon  of  tbe  llabillty  of 
snrety  on  an  Injunctlon  bond  given  in  a  sult  In  a  federal  con 
pnrsuant  to  federal  Statutes,  la  govemed  by  tbe  prlnclplee  applli 
by  Uie  federal  courts  In  soeb  case«,  and  not  by  the  State  law.  Di 
breit  V.  American  Bondlng  Co.  of  Balttmore,  144  Wia.  611,  129  :<.  ^ 
78«. 

>■  Ex  parte  Busbnell,  9  Obio  St.  TT. 

»  York  T.  Oonde,  147  N.  Y.  486,  42  N.  B.  193. 

■0  Comnionwealtb  v.  People'a  Expreea  Co.,  201  Masa.  661,  88  : 
E.  420,  131  Am.  SL  Rep.  416. 
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>f  course  at  liberty  to  hear  argument  against  its  con- 
donal  validity,  and  to  decide  the  qucstion  according 
cir  own  judgment,*'  So  also,  where  a  State  court  has 
decided  for  itself,  after  füll  consideration,  thc  pr(^er 
:ruction  to  be  placed  on  an  act  of  Congress,  such,  for 
ncc,  as  the  bankruptcy  act,  and  the  decisions  of  the 
US  federai  courts  on  the  question  are  in  conflict,  the 
iple  of  Stare  decisis  requires  the  State  coiirt  to  adhere 
e  rulc  laid  down,  and  especially  is  this  the  case  if  the 
t  utterances  of  the  United  States  Sapreme  Court,  with- 
:xpressly  deciding  it,  lend  support  to  that  vicw  of  the 

rations  <md  Applications  of  RuU 

was  settled  by  thc  decisions  of  the  Supreme  Court  of 
Jnited  States,  at  an  early  day,  that  the  bankruptcy 
te  then  in  force  was  valid  and  constitutional,  and  ac- 
ngly  the  State  courts,  recognizing  the  ultimate  juris- 
>n  of  the  federai  courts  over  that  question,  refused  to 
argument  against  the  constitutionality  of  the  law,  and 

the  benefit  of  it  in  all  proper  cases  to  persons  who 
jht  themselves  within  its  terms."  Further,  as  to  the 
ruction  and  interpretation  of  this  Statute,  the  rules 
down  by  the  highest  federai  court  will  be  accepted 
Eollowed  implicitly  whenever  a  question  arises  in  a 

court  conceming  the  meaning  or  apptication  of  the 

So  also  as  to  the  public  land  laws  of  the  United 

s.     It  is  for  the  federai  courts  finally  to  determine 

meaning  and  effect,  and  the  conclusions  which  they 
reached  and  announced  will  be  accepted  as  authorita- 
nterpretations  and  will  be  followed  by  the  State  courts 


ieeoe  t.  Uotüd,  16  Ohio,  IS. 

ogelT  T.  RobloHon,  10  Ala.  404;   Bnmham  t.  Ft  Dodge  Oro- 

30-,  144  Iowm,  B7T,  123  N.  W.  220;    Stewart  t.  Hoffman,  31 

184,  81  Phc.  3;    Monnt  t.  Hanhattan  Co.,  41  N.  J.  Sq.  211. 

726;  Wagner  v.  Bnrnbam,  224  Pa.  F>S6,  73  Atl.  090;  Ferrell 
aigan.  76  Va.  196;  Bank  of  Garrlson  v.  Mall«;  (Tes.)  131  B. 
64. 
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whenever  questions  anse  under  those  laws,  as,  for  exampl 
in  regard  to  the  Jurisdiction  and  authority  of  the  officei 
of  the  land  Office  and  the  effect  of  a  patent  from  the  goven 
ment  as  precluding  further  inquiry  into  the  facts  and  pn 
ceedings  on  which  it  was  based,"  or  as  to  the  qnestic 
whether  a  State  Statute  of  limitations  runs  against  a  settl' 
on  the  pubUc  lands  before  the  issuance  of  a  patent  to  him, 
or  as  to  the  rights  of  a  surviving  husband  or  wife  wil 
reference  to  a  homestead  entry  under  the  pubHc  land  laws, 
or  concerning  the  extent  of  the  rights  or  titles  which  pa; 
under  a  federal  grant  of  lands."  So  again,  the  decisions  < 
the  federal  courts  will  be  foUowed  by  the  State  courts  : 
regard  to  the  construction  of  the  national  banking  act. 
And  the  extent  of  the  rights  and  powers  of  a  national  bar 
under  this  Statute  is  essentially  a  qucstion  for  the  dete 
mination  of  the  United  States  courts;  and  whatever  rul 
may  obtain  in  the  several  states  as  to  the  powers  of  co 
porations  under  such  Statutes,  all  State  courts  must  yie 
to  the  decisions  of  the  Supreme  Court  of  the  United  Stat 
construing  and  defining  the  powers  of  the  national  bankir 
associations."  For  another  Illustration  we  may  mentic 
the  subject  of  foreign  and  interstate  extradition.  The  d 
cisions  of  the  United  States  Supreme  Court  construing  tl 
Provision  of  the  Constitution  in  relation  to  this  matter,  ai 

st  polre  T.  WellB,  6  Colo.  406. 

a«  SlaKbt  V.  Northern  Pac.  Ry.  Co..  89  Wash.  576,  81  Pac.  1062. 

»I  Hall  V.  Hall,  41  Waah.  186,  83  Pac.  108,  111  Am.  St  Eep.  101 
Cunnlngbam  t.  Krntz,  41  Wash.  190,  83  Pac.  109,  7  L.  B.  A.  (N.  i 
067. 

saWashoMgal  &  L.  Ttansp.  Co.  t.  Dalles,  P.  &  A.  Nar.  Co., 
Wash.  490,  68  Pac.  74.  And  aee  Street  t.  Delta  Min.  Co.,  42  Moi 
371,  112  Pac.  701. 

»»  Duncomb  T.  New  York,  H.  &  N.  R.  Co.,  84  N.  Y.  190. 

«"First  Nat.  Bank  v.  Ametican  Nat  Bank.  173  Mo.  153,  72 
W.  1059;  Flrat  Nat.  Bank  of  Aberdeen  t.  Andrews,  7  Wash.  261, 
Pac.  913,  38  Am.  St.  'Bep.  885.  But  see  Securlty  Nat  Bank 
St  Crolx  Power  Co.,  117  Wls.  211,  94  N.  W.  74,  wber«  It  Is  sa 
tbat,  wbile  a  State  court  la  bound  by  the  decislona  of  tbe  Unit 
States  Supreme  Court  aa  to  the  powers  of  the  national  banks,  s 
the  applicatloD  of  such  dedstone  ab  to  the  powers  of  auch  a  bai 
aa  a  defense  In  a  case  properly  brought  In  the  atat«  Courts, 
t«  be  determlned  bj  State  dedalona. 
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)retinf  the  acts  of  Conin^ess  passed  in  pursuance  thcre- 
id  deciding,  for  example,  what  constitutes  a  fugitive 
justice,  are  Controlling  on  thc  State  courts  and  to  be 
ved  as  binding  precedents.*'  And  so,  without  going 
"urther  detail,  the  ruie  which  makes  the  determination 
e  validity  of  acts  of  Congress  and  their  interpretation 
tially  a  matter  of  federal  cognizance,  and  obliges  the 

courts  to  abide  by  the  decisions  of  the  federal  su- 
e  court,  has  been  applied  to  questions  arising  upon 
lonstitutionality  and  effect  of  the  legal-tender  acts 
ngress;  **  to  questions  arising  under  the  Statutes  reg- 
ig the  grant  of  patents  for  inventions,"  and  under 

relating  to  trade-marks ;  **  to  decisions  under  the 
lerce  clause  of  the  Constitution,  and  construing  the 
US  acts  which  have  been  passed  by  Congress  with 
!nce  to  that  important  subject;  *"  to  adjudications  up- 
le  validity  and  meaning  of  the  laws  authorizing  the 
vzl  of  causes  from  State  courts  to  thc  federal  courts;  *' 
erpretations  of  the  navigation  laws  and  the  statutory 
ations  enacted  by  Congress  to  prevent  collisions  at 
^  to  the  construction  placed  by  the  Supreme  Court 
e  United  States  upon  the  provisions  of  the  national 
jig  law  relating  to  usury ;  **  to  a  decision  as  to  the 
;ncc  of  the  stamp  tax  imposed  by  the  war  revenue  act 

«nnlsott  T.  CtrlBtlan,  196  U.  8.  637,  25  Sup.  Ct.  795.  49  L. 

iOi  In  re  Lettner,  145  Cal.  563,  79  Fac.  6S. 

lack  V.  Lnsk,  69  III.  70;    Barrli^er  v.  Fteber,  45  Miss.  200: 

iD  T.  Darcy,  5  Rieh.  (S.  C.)  125;    Kellogg  v.  Page,  44  Vt.  350. 

,  Rep.  383;    Townsend  y.  Jenolson,  44  Vt  315;    Baldwln  v. 

,  121  Mich.  256,  80  N.  W.  86. 

Uinore  v.  Sapp,  100  111.  297. 

legert  v.  Abbott,  61  Md.  276,  46  Am.  Rep.  101. 

rinkmeler  t.  SUasouri  Paa   Hy.  Co..  81  Kan.    101,  105  Pao. 

Sntlerrez  t.  B1  Paso  &  N.  B.  H.  Co.,  102  Tei.  378,  117  S.  W. 

SlbBon  T.  AUantlc  Ooest  Llo«  B.  Co.,  88  S.  G.  360.  70  S.  K 

Unger'B  Adm'x  t.  Cbeeapeake  &  O.  Ry.  Co.,  138  Ky.  615,  128 

106S. 

tieeley  t.  Nantaaket  Beacb  Steamboat  Co.,  179  Mass.  469,  61 

50. 

[aaeltlne  v.  Central  Nat  Bank,  166  Mo.  66,  66  S.  W.  S95. 
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of  1898;**  and  to  the  question  whether  an  appeal  to  t 
United  States  Supreme  Court  operates  as  a  supersedeas 
the  judgment." 


JURISDICTION  AND  POWERS  OF  FEDERAL 
COURTS 

107.  On  questions  relating  to  the  Jurisdiction,  power«,  a 
procedure  of  the  various  federal  courts,  the  de 
sions  of  those  courta,  and  particularly  of  the  S 
preme  Court  of  the  United  Sutes,  are  bindtng  a 
conclusive  on  the  State  courts. 

The  Jurisdiction  o£  the  courts  of  the  United  States 
outlined  in  the  third  articie  of  the  Constitution,  and 
further  defined  and  prescribed  by  various  acts  of  Congres 
and  their  powers  and  procedure  have  also  been  the  siibj» 
of  regulation  by  congressional  legislation.  Hence  any  qu< 
tion  as  to  the  Organization,  Jurisdiction,  or  authority  of  o 
of  these  courts  is  a  "federal  question,"  since  its  soluti 
necessarily  involves  a  construction  of  either  the  provisio 
of  the  Constitution  or  of  an  act  of  Congress.  Under  t 
general  rule,  therefore,  that  the  interpretation  of  fede: 
law  is  the  peculiar  function  of  federal  courts  and  that  th 
pronouncements  thereon  are  of  paramount  authority,  it  f 
lows  that  decisions  of  the  United  States  courts,  but  es] 
cially  of  the  Supreme  Court,  conceming  the  jurisdicti 
and  powers  of  the  federal  judiciary  are  Controlling  on  t 
State  courts  and  preclude  further  inquiry  into  the  issu 
which  they  adjudicate,"  Thus,  it  is  conceded  by  the  cou: 
of  the  States  (whatever  hesitation  or  demur  there  may  ha 
been  at  first)  that  the  constitutionality  of  that  Provision 
the  Judiciary  Act  of  1789  which  authorizes  writs  of  en 
from  the  Supreme  Court  of  the  United  States  to  the  hi| 

«•United  States  Ezpre«  Co.  v.  People  ex  reL  Westein  Wb 
WorkB,  105  111.  155,  92  N.  E.  825. 

>o  North  Sliore  Boom  &  Drlvlng  Co.  T.  Nlcom«!  Boom  Co., 
Wasb.  564.  101  Pac.  48. 

BiPeDBler  t.  Lammon,  e  Ner.  209i    Clark  t.  Wolf,  29  Iowa,  1 
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INTERPRETATION  AND  APPLICATION  OF  F 
ERAL  DECISIONS 

108.  The  Controlling  effecton  the  State  courta  of  a  deci 
of  the  Supreme  Court  of  the  United  States,  e 
cUlIy  where  contrary  to  the  previous  doctrin 
the  State  courts,  will  be  conBned  to  the  pn 
points  or  questions  expressly  decided  or  necesi 
ly  implied  in  the  decision,  excluding  dicta  and  \ 
eral  expressions  of  opinion,  and  need  not  be 
tendcd  by  analogy  to  like  but  not  identical  ca 
neither  is  a  State  court  bound  to  ovemile  its  ' 
previous  decisions  in  anticipation  of  probable 
ture  decisions  of  the  federal  court. 

A  decision  of  the  Supreme  Court  of  the  United  State 
a  case  taken  up  to  it  on  writ  of  error  from  the  cour 
last  resort  of  a  State  is  binding  and  hnal,  not  only  as 
tween  the  parties  and  upon  the  court  so  far  as  conc 
that  particular  litigation,  but  in  all  subsequent  cases  b; 
on  essentially  the  same  facts  and  involving  the  same  q 
tion.  This  rule  has  been  more  explicitly  stated  by  the 
preme  Court  of  Missouri  as  follows:  A  case  in  a  State 
preme  court  being  presented  in  a  form  such  that  the  Un 
States  Supreme  Court  would  have  Jurisdiction  to  deci' 
constitutional  question  raised  therein,  the  principles 
nounced  by  that  court  in  a  similar  case  fumish  a  rul 
govern  as  well  as  to  guide,  and  its  adjudication  mus 
treated  as  decisive  of  the  proposition  as  applied  to  the 
ject  in  question."  This  principle  was  not  at  first  uni 
sally  conceded.  Even  in  relation  to  the  effect  of  a  deci 
of  the  supreme  federal  court  in  the  very  litigation  in  w 
it  was  rendered,  and  as  governing  the  further  proceed 
in  the  same  action  in  the  State  courts,  attempts  were  o 
sionally  made,  in  the  early  days,  to  circumscribe  it  wi 
the  narrowest  possible  limits.    This  is  shown  in  a  cas 

>i  State  T.  HlkBlcek,  225  Mo.  EMI,  1^  8.  W.  607,  135  Am 
Rep.  597. 
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York,  where  it  appeared  that  a  judg^ent  ol 
:  Court  of  that  State  was  taken  by  writ  of  err 
.  for  the  Correction  of  Errors  {then  thc  high 
;  State)  and  was  there  affirmed,     The  case 

to  the  Supreme  Court  of  the  United  Statei 
ntion  that  the  defendant  was  a  consul  of  a  fo 
ind  had  been  denied  the  rights  secured  to  hii 
ity  by  the  Constitution  and  laws  of  the  Unit« 
the  Supreme  Court  of  the  United  States  fou 
and  accordingly  reversed  the  judgment  of 

Court  of  Errors,  and  sent  the  case  back  wit! 
or  further  proceedings  in  accordance  with  its 
le  filing  of  the  mandate,  it  was  held  by  the  < 
otrection  of  Errors  that,  although  it  was  bou 

the  judgment  rendered  by  itself,  yet  it  was 

to  reverse  the  judgment  of  the  court  be 
:ore,  while  it  reversed  its  own  judgment,  it 
d  the  writ  of  error  by  which  the  case  had  beer 
:  it,  thus  practically  affirming  the  original  jud 
upreme  Court  of  New  York,  and  depriving 
nt  of  all  benefit  of  his  appeal  to  the  United  S 
;  Court."^  Also  in  a  comparatively  late  cast 
,  it  was  declared  that  a  state  supreme  cour 
g  instructions  to  render  a  decree  so  as  to  co 
inion  of  the  United  States  Supreme  Court,  i 
to  render  a  judgment  militating  with  the  es 
of  the  jurisprudence  of  the  state  courts." 

although  such  narrowness  of  interpretation, 
dging  conformity  to  the  authoritative  declar 
jpreme  federal  court,  are  neither  tenable  in 
ted  in  modern  practice,  yet  it  is  a  fair  and 
ihat  the  courts  of  the  several  states  will 
elves  bound  only  as  regards  the  questions 
ecessarily  decided  by  the  Supreme  Court,  or, 
i,  only  as  to  the  propositions  of  law  emerging 
Df  the  particular  case  and  positively  announc« 

being  either  essential  to  its  determination  < 
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sarily  implied  in  the  judgment  which  was  givcn,*»  I 
instance,  there  is  no  Obligation  on  the  state  court  to 
quiesce  in  any  mere  dicta  or  general  expressions  of  opin 
which  may  fall  from  the  Supreme  Court  of  the  Uni 
States  in  the  coursc  of  its  judgment,"  So  also,  where 
cisions  are  rendered  in  the  federal  courts,  evcn  in  the  hi: 
est,  which  are  contrary  to  the  previous  course  of  decisii 
in  the  highest  court  of  a  State,  the  latter  court  will  not  I 
itself  bound  to  extend  the  principles  of  those  federal  d< 
sions,  by  analogy,  to  other  cases  which,  though  resembl 
those  adjudicated,  are  not  identical  with  them,  nor  to  o% 
turn  its  previous  decisions,  in  anticipation  of  the  Uni 
States  courts,  but  will  confine  itself  to  the  point  or  poi 
actually  decided.*'  This  is  illustrated  by  a  decision  of 
Supreme  Judicial  Court  of  Massachusetts,  In  which  co| 
zance  was  taken  of  the  decision  of  the  Supreme  Court 
the  United  States  in  relation  to  the  right  of  the  states 
regulate  the  trafüc  in  intoxicating  liquors,  whea  the  sa 
had  been  imported  from  other  states  and  remained  in 
original  packages  (Leisy  v.  Hardin,  135  U.  S.  100,  10  S 
Ct.  681,  34  L.  Ed.  128),  and  in  which  the  State  attemptec 
apply  the  principles  of  that  decision  to  the  case  of  oleoir 
garine,  Said  the  court :  "We  wish  and  are  bound  to  c 
form  to  that  decision  and  to  adopt  the  change  which  it 
inade  in  the  law  as  heretofore  understood  in  this  comm 
wealth,  to  the  extent  that  the  decision  goes,  either  in  expi 
terms  or  by  necessaiy  implication.  If,  however,  any  fürt 
Step  is  to  be  taken  in  that  direction,  it  is  better  that  it  sho 
be  done  by  the  tribunal  which  can  declare  and  settle  the 
for  all  the  states  alike,  than  for  us  to  make  a  decision 
sanctioned  by  our  own  convtctions,  and  perhaps  not 
quired  by  the  views  of  constitutional  rights  and  obligati 
entertained  by  the  tribunal  of  last  resort."  •*    So  it  has  b 

>■  State  V.  Neal,  42  Mo.  119:  Citjr  of  PatersoD  v.  Bist  Je 
Water  Co.,  74  N.  J.  Eq.  40,  70  Aü.  472. 

«oMayot,  etc.,  of  Cltr  of  Baltimore  v.  Battlinore  &  O.  R.  0( 
GUI  (Ud.)  28S,  48  Am.  Dcc  531. 

■iNoTtli  River  Steamboat  Co.  t.  Llvlngston,  3  Cow.  (N.  T.) 

•I  Commonwealtb  v,  EunUe;,  IE»  MaM.  236,  30  N.  E.  1127 
L,  R.  A.  839. 
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tioii  of  constitutional  law.  But  the  Supreme  Court  of 
United  States,  when  it  sends  its  writ  of  error  to  the  higl 
court  of  a  State  and  reviews  the  judgment  of  that  court, 
settles  a  question  arising  under  the  federal  constitutioi 
laws,  does  not  act  as  a  part  of  the  judicial  machinen 
that  particular  State,  in  such  sense  that  its  judgment  i 
be  treated  as  inconclusive  in  the  courts  of  another  sl 
On  the  contrary,  it  is  to  be  regarded  (within  this  special 
limited  field)  as  a  tribunal  having  supreme  appellate  ji 
diction  over  all  the  courts  of  last  resort  in  all  the  stJ 
eqitally  and  alike.  And  therefore  its  decision  on  a  ques 
of  federal  constitutional  law  is  to  be  received  and  follo 
by  the  courts  of  final  resort  in  all  the  States  alike,  jus 
a  decision  of  the  supreme  court  of  a  State  is  accepted 
followed  by  all  the  intermediate  and  inferior  courts  of 
State.  Hence,  for  example,  the  decision  of  the  Supr 
Court  of  the  United  States  that  a  Statute  of  a  state  is  ' 
for  conflict  with  certain  provisions  of  the  federal  const 
tion,  should  be  accepted  as  binding  and  conclusive  n 
the  same  constitutional  objection  is  urged  against  a  sin 
Statute  in  a  dififerent  state."  But  we  must  be  carefu 
distinguish  between  questions  concerning  the  validity 
Statute  and  questions  concerning  its  construction.  I 
the  rule  of  the  United  States  Supreme  Court  that  it 
accept  and  follow  the  construction  of  a  State  Statute  by 
highest  court  of  the  State.  Hence  a  decision  of  the  fed 
court  upon  the  effect  of  a  Statute  of  a  given  State,  as, 
instance,  that  it  permits  the  maintenance  of  an  action  ui 
certain  circumstances,  is  not  conclusive  evidence  of 
meaning  and  effect  of  a  similar  Statute  in  another  state, 
does  it  require  the  courts  of  the  latter  State  to  over 
their  own  previous  decisions  to  the  contrary."  For  it 
be  observed  that,  in  this  case,  there  is  no  federal  ques 
decided,  and  further  that  the  determination  of  the  supr 
federal  court,  merely  accepting  the  construction  preva 

eiEs  parte  Bosenblatt,  16  tiev.  439.  14  Pac.  208,  3  Am.  St. 
901:  CümmoDwealth  v.  Atlantic  Coaet  Line  R.  Co.,  106  Ta.  6 
S.  E.  572,  7  I/.  R.  Ä.  (N.  S.)  1086.  117  Am.  8L  Rep.  983. 

««  Guianlos  r.  De  Camp  Coal  Min.  Co.,  242  111.  278,  88  N.  E. 
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State  where  the  Statute  wa 
spect  to  the  force  of  the  dt 
,  as  already  stated,  would  i 
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rt  from  questions  arising 
)f  the  United  States,  and  ii 
mdence,  having  to  do  wi 
ty  and  contracts,  the  juri 
lurts,  and  the  general  prir 
f  justice  at  common  law  a 
:  United  States  Supreme 

to  the  highest  and  most  r 
the  pronouncements  of  a 
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the  determinations  of  that 
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the  decisions  of  the  high 
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without  beingbound  by  th 
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federal  court.*^  This  rule  may  be  illustrated  by  a  few  qu 
tations  from  opmions  of  various  State  courts.  "The  de* 
sions  of  that  court  [the  Supreme  Court  of  the  Ubit 
States]  are  entitled  to  great  consideration ;  and  in  all  cas 
which  can  be  reviewed  in  that  court,  its  judgments  mu 
be  regarded  as  binding  on  all  other  judicial  tribunals  in  o 
country;  but  in  other  cases,  the  opinions  of  that  court  a 
entitled  to  the  same  respect,  and  no  other,  that  is  due 
the  opinions  of  any  other  court  composed  of  j'udges  of  equ 
leaming  and  arbility."  '*  "While  we  entertain  a  proper  i 
spect  for  the  opinions  of  the  Supreme  Court  [of  the  Unit 
States]  and  are  willing  to  yield  to  them  the  deference  whi 
is  due  to  so  distinguished  3  tribunal,  yct  when  its  decisio 
comc  in  conflict  with  those  of  this  court  in  relation  to  qu( 
tions  over  which  the  Jurisdiction  of  this  court  is  amplc  ai 
its  decisions  final,  we  fee!  bound  to  adhere  to  our  own  d 
cisions."  "  "The  peer  of  this  court  is  the  Supreme  Cot 
of  the  United  States.  Its  decisions  upon  questions  arisii 
out  of  the  federal  Constitution  and  federal  Statutes  are  bin 
ing  on  us;  but  so,  on  the  other  hand,  our  decisions  up< 
questions  aristng  out  of  cur  State  Constitution  and  our  sta 
Statutes  are  binding  upon  it.  At  the  same  time,  upon  th 
Wide  domain  which  is  presented  by  general  jurisprudeni 
the  federal  supreme  court  and  the  State  supreme  court  hc 
an  equal  and  divided  Jurisdiction.  Our  opinions  are  n 
binding  upon  it,  nor  its  opinions  upon  us."  "  "As  betwe 
the  judgments  of  our  own  courts  and  those  of  the  genei 
govcmment,  where  there  is  a  conflict  between  them,  i 
ought  to  foUow  our  own  decisions,  exccpt  in  cases  arisii 

•'Baiay  T.  Hunter,  98  Ga.  ITO,  25  8.  B.  416;  BaUey  v.  Fl 
Gerald.  56  Mise.  578;  Mercbaats'  &  Mlnera'  Transp.  Co.  t.  Borlai 
63  N.  J.  Eq.  282,  31  All.  272;  Lyon  t.  MiteLell,  36  N.  T.  235, 
Am.  Dec.  502;  Stalker  v.  McDonald,  6  Hill  (N.  Y.)  »3,  40  A 
I>ec.  389;  Towle  v.  Fomey,  14  N.  Y.  423;  l«banon  Bank 
Mangan,  28  Pa.  462;  Soutbem  Pac.  Co.  v.  Allen.  48  Tex.  C 
App.  66,  106  S.  W.  441;  McElvaln  v.  St.  Louis  &  S.  F.  R.  Co^  ] 
Mo.  App.  126,  131  S.  W.  736;  Siiltivan-Sanford  Lumbei  Co. 
Wutson  <Tes.  Clv.  App.)  133  S.  W.  035. 

•  »  Marüeld  v.  Goodhue,  3  X.  Y.  62.  71. 

••  Shelton  v.  Harnllton.  23  Miss.  498,  67  Am.  EJec.  149. 

10  Franklin  r.  Kciley,  2  Neb.  84. 
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r  the  constittttion  and  laws  of  tlie  Union,  wher«  the 
Tients  of  the  Siipreme  Court  of  the  United  States  are 
mtrolling  authority.  In  cases  in  which  the  federal 
s  acquire  Jurisdiction  on  account  of  the  character  or 
encc  of  the  parties,  such  courts  assunie  to  administer 
iw  of  the  State  in  which  the  matter  arose,  and  where 
iction  relates  to  titles  to  real  estate,  the  law  of  the 
within  which  the  real  estate  is  situated.  Thus  the 
niles  of  property  existing  in  New  York  are  thosc 
ribed  by  the  laws  of  New  York,  and  such  laws  are  the 
whether  they  are  administered  by  the  courts  of  the 
or  by  the  courts  of  the  nation.  There  is  no  national 
or  System  of  laws  respecting  private  property.  The 
nsing  of  private  justice  between  individuals  is  in  geii- 
1  matter  of  State  concern.  It  is  only  in  a  few  excep- 
!  cases  that  the  courts  of  the  United  States  can  be 
I  upon  to  act.  Wherc  the  United  States,  as  a  political 
ration,  is  a  plaintiff,  where  an  alien  is  a  party,  and 
;  the  action  is  between  a  Citizen  of  the  State  within 
L  the  action  is  brought  and  a  Citizen  of  another  State, 
rrent  Jurisdiction  is,  from  motives  of  policy  and  con- 
ice,  confcrred  upon  the  federal  courts.  In  these  ex- 
ina!  cases,  of  comparatively  infrequent  occurrence, 
eneral  government  undertakes,  through  its  courts,  to 
lister  the  State  laws.  As  evidence  of  these  laws,  it 
irse  receives  the  State  Constitution  and  Statutes,  and 
Ijudications  of  the  State  courts.  If  a  question  is  found 
ve  been  settled  by  the  highest  appellate  court  of  a 
that  decision  is  binding  upon  the  courts  of  the  United 
>  to  the  same  extent  as  upon  the  courts  of  the  State  in 
it  was  made.  »  «  *  Upon  such  a  question  as 
iie  highest  court  of  the  Union  has  no  legal  prc-emi- 
over  any  of  the  courts  of  this  State.  We  listen  to  the 
of  its  judges  with  the  respect  to  which  their  eminent 
:ter  and  high  position  entitle  them,  but  in  inquiring 
the  law  of  this  State  upon  a  particular  question  is,  we 
look  primarily  to  the  judgnients  of  cur  own  tribunals, 
rhen  we  find  the  point  well  settled  by  the  decision  of 
ghest  State  court,  we  cannot  do  otherwise  then  follow 
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that  decision,  notwithstanding  the  Suprcme  Court  of 
United  States  has  taken  a  different  view  of  the  matter.' 

To  attempt  an  exhaustive  enumcration  of  the  cases 
which  the  State  courts  will  thus  hold  themselves  free  fr 
the  Controlling  authority  of  decisions  of  the  United  Sta 
Supreme  Court  would  be  a  fruitless  as  well  as  an  endl 
task.  But  it  may  be  helpful  to  adduce  here  some  few  ill 
trations,  The  ruic  under  consideration  has  been  held  to 
ply  to  matters  relating  to  the  general  administration  of  j 
tice  in  the  courts  of  the  State  and  to  their  powers  and  p 
cedure;  ^'  to  a  question  as  to  the  authority  of  the  trial  co 
to  grant  an  involuntary  nonsuit;  '*  to  a  question  concem: 
the  validity  of  a  sale  of  Und  under  execution ;  *• 
the  nilings  and  decisions  of  the  State  courts  on  the  quest 
of  who  are  fellow-servants,  as  opposed  to  the  views  of  ■ 
federal  courts  on  the  same  point ;  "  to  questions  arising  i 
der  the  local  law  of  real  property,  such  as  the  extent  of 
title  of  a  riparian  proprietor  on  an  unnavigable  lake ;  "  a 
to  a  question  concerning  the  right  of  a  common  carrier 
limit  by  contract  his  liability  for  gross  negligence." 

Bul  the  fact  that  a  decision  of  the  Supreme  Court  of  i 
United  States  may  not  be  of  Controlling  authority  it 
given  case  in  a  State  court  does  not  mean  that  it  may  i 
possess  very  high  persuasive  authority.  "Wc  will  not  f 
get,"  says  a  territorial  supreme  court,  "that  the  decisi( 
of  the  federal  supreme  court  upon  all  questions  are  of  i 
most  exalted  authority,  and  should  and  will  be  recei\ 
with  the  greatest  respcct,  and  even  reverence,  and  gi\ 
the  most  careful  consideration."  "  And  in  fact  it  is  1 
constant  practice  of  courts  in  all  the  states,  where  tl: 

iiTowle  T.  Fomey,  14  N.  Y.  423. 

n  Platt  T.  BouBall.  136  App.  Dlv.  397.  120  N.  T.  Supp.  983. 

11  Bryan  v.  Pioney,  3  Arla.  34,  21  Pac.  332. 

T'Sbelton  V.  Hamilton,  23  Miss.  496.  S7  Am.  Dec.  149. 

'■Illinois  Cent  R,  Co.  t.  Bentz.  108  Tenn.  670,  69  S.  W.  317, 
L.  R.  A.  690,  91  Am.  St.  Rep.  763. 

TS  Füller  T.  Sbedd.  161  III.  462.  44  N.  E.  286,  33  L.  B.  A.  1 
52  Am.  SL  Rep.  380. 

"  MynanJ  v.  Syracuae,  B.  ft  N.  T.  R.  Co.,  T  Hun  (N.  T.)  399. 

»«Bryan  t.  Plnney,  3  Arlt  34,  21  Pac.  332. 
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not  constrained  by  previous  rultn^  of  their  own,  and 
^ially  in  regard  to  the  vexed  and  mooted  questions  of 

law,  to  tum  to  the  decisions  of  the  supreme  federal 
rt  for  ^idance  and  instruction,  and  to  regard  an  appli- 
le  judgment  of  that  tribunal  as  the  most  sure  and  sat- 
ztory  basis  on  which  to  rear  a  superstructure  of  doc- 
al  jurisprudence,  Thus,  for  instance,  the  Court  of  Ap- 
is of  New  York  in  a  recent  case  remarked :  "Substan- 
y  this  doctrine  has  recently  been  dccided  [by  the  United 
es  Supreme  Court  in  a  case  which  it  cited].  The  rea- 
ing:  of  that  case  seems  to  us  accurate  and  decisive,  and 
follow  it  without  hesitation." '"  So  the  court  in  North 
olina,  on  a  question  of  insurance  law,  said :  "A  recent 
sion  in  the  Supreme  Court  of  the  United  States  is  so 
et  and  clear  upon  the  point  that  it  seems  wbolly  need- 

to  search  for  other  authorities  in  the  state  courts  or 
he  works  of  clementary  writers  on  the  subject.""  So 
Supreme  Court  of  Pennsylvania,  on  a  similar  question, 
;rves:  "When  we  pass  from  our  own  courts  to  those  of 
;hboring  states,  we  find  such  difference  in  the  decisions 
,  as  authority,  they  afford  us  littlc  or  no  help  in  the 

of  a  definite  conclusion.  We  turn  to  the  federal  dc- 
)ns.  Of  these  we  have  two  directly  in  point  [cJting  two 
sions  of  the  Supreme  Court  of  the  United  States]. 
'  *  These  authorities,  in  connection  with  our  own, 
ove  all  hesitation  conceming  the  rectitude  of  the  judg- 
it  of  the  court  beiow.  If,  however,  the  question  were 
of  first  Impression,  and  to  be  settled  on  the  g^ound  of 
lic  morality  and  judicJal  policy,  we  could  hardly  fail  to 
h  the  same  conclusion,"  " 

Pope  T.  Porter,  102  N.  Y.  366,  7  N.  E.  3M. 

Homtbal  V.  Western  InB.  Co.,  88  N.  C.  Tl. 

Gilbert  T.  Mooee'B  Adm'rs,  104  Pa.  74,  48  Am.  Eep.  B70. 
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VALIDITY  AND   CONSTRUCTION   OF  STATE 

STATUTES 

110.  Where  the  question  concems  the  validity  of  a  sts 

Statute,  as  tested  by  its  conformity  or  repugnan 
to  the  Constitution  of  the  United  States  or  acts 
Congress  or  treaties,  the  decision  of  the  Suprei 
Court  of  the  United  States,  whether  for  or  agair 
the  validity  of  the  Statute,  is  binding  and  conci 
sive  on  the  courta  of  the  State. 

111.  But  where  the  validity  of  the  Statute  is  to  be  test 

solely  with  reference  to  the  Constitution  of  t 
State,  and  also  where  the  question  is  upon  its  co 
struction  or  Interpretation,  rather  than  tts  constit 
tionality,  the  final  decision  lies  with  the  court 
last  resort  of  the  State,  and  it  is  not  bound  to  ■ 
verse  its  former  ruUngs  in  consequence  of  a  co 
trary  decision  of  the  Supreme  Court  of  the  Unit 
States,  nor  make  its  future  adjudications  confoi 
thereto. 

Since  the  question  whether  a  Statute  law  of  a  State  is 
conflict  with  any  provision  of  the  federal  Constitution, 
of  an  act  of  Congress  or  a  treaty,  is  a  federal  question,  ai 
since,  as  we  have  already  seen,  the  Supreme  Court  of  tl 
United  States  is  the  ünal  judge  and  unappealable  arbit 
of  all  such  questions,  it  foUows  that  its  decision  of  a  qu< 
tion  of  this  kind,  whether  it  be  for  or  against  the  validi 
of  the  Statute,  is  binding  and  conclusive  on  the  courts 
that  State,  and  will  imperatively  require  the  overruling 
previous  decisions  of  the  State  courts  to  the  contrary,  ai 
also  will  furnish  an  unbending  rule  for  their  determinati< 
of  the  same  question   in  all   future  cases.*'     This  rule 

■>  Caldwen  T.  Armour,  1  PennewlU  (Del.)  54S,  43  Aa  S17;  Suk 
V.  Lafferty,  T  lU.  383:  Breitung  v.  City  of  Cblcago,  02  111.  Ai 
118;  BalUrd  v.  Wlltshire,  28  Ind.  341;  McCoUnm  t.  McGonaa^ 
141  Iowa,  172,  U9  N.  W.  630;  Paddock  t.  MlMwntl  Pac.  By.  C 
156  Mo.  &24,  56  S.  W.  463;    State  r.  Great  Nottbem  By.  C«, 
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preme  Court  of  the  United  States  afterwards  decides  t 
no  such  conflict  exists  and  that  the  Statute  is  valid, 
State  CQurt  will  overrule  its  former  decision,  at  least  wl 
no  property  rights  have  grown  up  under  it." 

Eut  the  rule  is  reversed  where  the  objection  to  a  s 
Ute  or  ordinance  is  based  on  its  alleged  violation  of  pn 
sions  of  the  Constitution  of  the  State,  or  where  the  quesi 
is  as  to  its  proper  Interpretation  or  application,  As 
these  matters,  the  final  decision  lies  with  the  highest  cc 
of  the  State.  And  when  a  question  of  this  kind  comes  bei 
the  Supreme  Court  of  the  United  States,  it  holds  it 
bound  to  accept  and  follow  the  adjudications  of  the  cc 
of  last  resort  in  the  State,  if  any  there  be.'*  Therefor 
the  supreme  federal  court,  in  the  course  of  deciding  a  c 
before  it,  expresses  an  opinion  upon  the  validity  of  a  sl 
Statute  under  the  State  Constitution,  or  determines 
rights  of  parties  upon  its  own  construction  öf  the  stati 
the  decision,  to  that  extent,  is  not  binding  on  the  sl 
Courts.  They  may  and  should,  indeed,  consider  it  with 
spect  and  as  an  authority  of  high  persuasive  value,  1 
they  are  not  imperatively  bound  to  accept  or  follow  it, 
Opposition  to  their  own  judgment,  and  still  less  to  overi 
any  previous  decisions  of  their  own."  Thus,  where 
supreme  court  of  the  state  has  heard  and  decided  objecti 
to  a  Statute  on  the  ground  of  its  being  in  contraventior 
the  State  Constitution,  its  opinion  will  not  be  reversed 
a  rehearing  of  the  case,  merely  because  the  United  Sta 
Courts  had  subsequently  decided  a  like  case  in  a  contr 


■«  McCoUum  T.  HcCouangby,  141  Iowa.  172,  119  N.  W.  539. 

s«8ee  iDfra,  CbapCer  XIV. 

«iCrocker  t.  Scott,  149  Oal.  875,  87  Pac.  102;  People  v.  Li 
ViBta  Irr.  Dlst.,  128  Cal.  477,  61  Pac.  86;  Pean  v.  Boroman. 
111.  523;  McClure  v,  Owen,  2G  Iowa,  243;  Perry  v,  Wbeelec, 
Bmb  (Ky.)  541;  Levy  t.  Mentz,  23  La.  Aon.  261;  Deans  t. 
Lendon.  30  UIbb.  343;  Mayor,  etc.,  of  City  of  Baltimore  v.  Battüi 
&  O.  B.  Co.,  6  Glll  (Md)  288,  48  Am.  Dec.  631:  Mcintyre  v.  In 
ham,  35  Miss.  25;  State  ex  cel.  Hudson  v.  Trammel,  106  Mo. 
17  S.  W.  502;  Franklin  v.  Kell^,  2  Neb.  7»;  People  et  tei.  Cen 
Park,  N.  &  B.  B.  B.  Co.  v.  Wlllcox,  194  N.  T.  383,  87  N.  E.  i 
Wllkins  T.  PhiUpB,  8  Ohio,  49,  17  Am.  Dec.  B79. 
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eral  court,  in  the  absence  of  an  applicable  federal  sta 
on  the  subject  of  service  of  process,  adopts  the  State  ! 
Ute,  and  determines  that  it  is  sufficient,  the  State  co 
will  not  reach  a  contrary  conclusion,'*  It  should  als« 
noticed  that  while  the  rights  of  parties  may  depend  on 
eral  law,  and  so  be  fixed  by  the  decisions  of  the  fcc 
Courts,  yet  those  rights  or  the  remedies  for  their  enf< 
ment  may  be  affected  by  State  Statutes,  such  as  the  : 
Ute  of  limitations,  and  on  this  point  the  State  courts  are 
bound  by  the  federal  decisions,  but  may  determine  the  q 
tion  on  their  own  independent  judgment.** 


COMMERCIAL  LAW 

112.  Oo  questions  ariüng  out  of  the  law  merchant  or  ; 
«ral  commercial  law,  the  courts  of  a  State  are 
bound  to  follow  the  decisions  of  the  United  St 
courts,  but  may  do  so  on  principles  of  comity, 
for  the  sake  of  securing  uniformity  of  decUion  < 
the  federal  courts  sttting  within  its  borders 
also  with  the  courts  of  other  states, 

Legal  questions  which  arise  in  the  course  of  the  adm: 
tration  of  general  commercial  law,  such  as  those  rela 
to  negotiable  Instruments,  bills  of  lading,  and  the  ordii 
transactions  of  trade  and  commerce,  are  seldom,  if  evci 
be  classed  as  "federal  questions,"  that  is,  questions  ari 
imder  the  Constitution  or  laws  of  the  United  States, 
hence,  the  decisions  of  the  federal  courts,  even  the  higt 
on  matters  of  this  kind,  have  no  imperative  or  control 
force  in  the  courts  of  the  states.  In  cach  State,  the  coui 
last  resort  is  perfectly  at  liberty  to  work  out  its  own 
tem  of  rules  and  doctrines  for  the  government  of  comi 
cial  affairs,  without  regard  to  the  course  of  decision 
the  Supreme  Court  of  the  United  States  or  in  the  o 

«■HolUater  v.  Termont  BuUding  Co.,  141  low«,  100,  11»  N 
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sirable  for  the  trade  and  business  of  the  country  gent 
if  that  System  were  adopted  and  made  uniform  thrc 
out  the  land.  Some  endeavors  have  been  made  to  r« 
this  ideal  conditio»  by  means  of  legislative  action,  a; 
instance,  in  regard  to  the  adoption  of  a  uniform  negol 
Instruments  law.  But  the  courts  have  also  their  du 
this  respect.  Perhaps  no  State  court  should  be  aski 
reverse  a  long  and  consistent  üne  of  decisions  of  its 
on  a  qucstion  of  mercantile  law,  in  deference  to  a  con 
ruling  of  the  supreme  federal  court.  But  at  least  i 
gard  to  new  and  unscttled  questions,  the  propriety  of 
a  course,  on  principles  of  comity  and  for  the  sake  of 
formity,  is  unquestionable.  More  than  fifty  years  ag- 
Supreme  Court  of  Ohio  strongly  urged  that  the  fina! 
tlement  of  all  questions  of  general  commercial  law  sl 
be  left  to  the  Supreme  Court  of  the  United  States 
State  courts  even  going  to  the  length  of  overruling 
own  previous  decisions  for  the  sake  of  uniformity. 
question  was  upon  the  admissihility  of  a  party  to  ; 
gotiable  Instrument  as  a  witiiess  to  impeach  its  validii 
showing  the  illegality  of  its  consideration.  After  sho 
that  the  original  English  rule  on  this  point  had  beer 
regarded  by  some  of  the  State  courts,  and  shaken  b] 
more  recent  English  decisions,  but  that  it  had  beei 
hered  to  and  reaffirmed  by  the  Supreme  Court  of  the  U 
States,  the  Ohio  court  remarked:  "It  is  a  rule  of  corr 
cial  law,  is  incorporated  into  the  System,  and  affects 
all  parts  of  the  Union.  Had  the  course  of  decision  in 
court  been  heretofore  uniformly  in  conformity  to  the 
recent  English  decisions,  we  should  not  hesitate  to  cli 
our  course  upon  the  authority  of  the  Supreme  Court  o 
United  States.  The  necessity  of  yniformity  in  matte 
this  nature  would  be  a  sufficient  justification.  It  v 
certainly  present  a  case  very  much  to  the  discredit  o 
law  were  3  citizen  of  a  sister  State  to  sue  one  party 
bill  and  recover  in  the  circuit  court  [of  the  United  St 
because  the  learned  judge  who  presides  there  ruled  ou 
evidence  of  an  indorser,  and  a  Citizen  of  Ohio,  suing 
the  samc  bill  in  this  court,  should  fail  because  the 
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to  questions  of  law,  growing  out  of  commercial  trat 
tions,  as  distinguished  from  the  questions  of  fact  v 
may  arise  in  a  given  case.  Thus,  the  question  wheti 
check  has  been  accepted  by  a  bank  so  as  to  enable  the  f 
to  sue  on  it,  is  ratiier  a  qucstic«  of  the  weight  of  cvic 
than  of  cominercial  law,  so  that  a  State  court  need 
foUow  a  decision  of  the  United  States  court  for  the  sal 
uniformity  in  commercial  law,'*' 

DECISIONS  OF  INFERIOR  FEDER AL  COUR' 

113.  The  decisions  of  the  inferior  courts  of  the  federal 
tem,  though  entitled  to  respectful  considerati« 
the  State  courts,  are  not  of  Controlling  authi 
except  in  cases  where  their  judgments  operal 
way  of  estoppel. 

The  judgment  or  decree  of  a  circuit  or  district  cou 
the  United  States,  or  a  circuit  court  of  appeals,  is  bir 
and  conclusive  upon  the  parties  and  those  in  privity 
them,  in  any  subsequent  litigation  in  a  State  court 
the  same  cause  of  action  or  involving  the  same  dispute 
sues.'*"  To  this  extent  it  is  of  binding  authority  ir 
State  courts,  although  the  rule  of  law  on  which  the  j 
ment  or  decree  is  based  may  be  quite  contrary  to  that 
in  similar  cases  by  the  courts  of  the  State.'"*  But  th 
will  be  observed,  is  on  the  principle  of  res  judicata,  o 
doctrine  of  the  conclusiveness  of  judgments,  and  not 
of  Stare  decisis.  Apart  from  the  question  of  a  tech 
estoppel,  it  is  entirely  proper,  and  indeed,  usual,  foi 
State  courts  to  pay  considerable  respect  to  the  opii 
of  the  federal  courts,  particularly  those  which  sit  w 
their  own  territory  and  are  for  the  most  part  cngagt 
administering  the  same  law.    Thus,  on  a  question  of 

m  piiSsle  T.  lluae,  88  Tenn.  380.  12  S.  W.  019,  7  L.  R.  Ä.  I 
Am.  St  Bep.  900. 

t"  See  2  Black,  Judgm.  |  03S. 

»«  Smith  T.  CoweU,  41  Golo.  178,  92  Pae.  20;  Blllgei?  r. 
Trost  or  Indianapolis,  18  ha.  Ann.  800.  19  Soutb.  920. 
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ing  a  judgment  for  the  plaintiff  and  remanding  the  case 
a  new  trial,  held  that  the  person  whose  negligence  cai 
the  injury  was  a  fellow-servant  with  the  plaintiS. 
latter  took  a  nonsuit  in  the  federal  court,  and  brougt 
new  action  in  the  State  court  for  the  same  injury;  wh 
upon  it  was  held  that  the  decision  of  the  federal  court 
not  of  binding  authority  and  did  not  govem  the  disp 
tion  to  be  made  of  the  case."^ 

Where  the  question  involved  arises  upon  the  consti 
tion  of  an  act  of  Congress,  or  is  otherwise  to  be  das 
as  a  "federal  question,"  the  State  courts  are  not  absolu 
bound  by  anything  Short  of  a  ruling  oi  the  United  St 
Supreme  Court.  But  if  that  court  has  not  spoken,  and 
decisions  in  the  various  inferior  federal  courts  are  harnn 
ous,  they  furnish  a  guide  for  the  determination  of  the  s 
court  which  must  not  be  neglected.  If,  on  the  other  hi 
the  views  of  the  various  United  States  courts  are  in  < 
flict,  the  State  court  must  decide  the  question  for  itsell 
But  if  an  inferior  State  court  makes  a  decision  in  acc( 
ance  with  the  ruiings  of  the  lower  courts  of  the  Un 
States,  and  afterwards  the  Supreme  Court  of  the  Un 
States  announces  a  contrary  view,  the  latter  decision 
be  available,  on  appeal  of  the  case  from  the  lower  to 
higher  State  court,  as  a  conclusive  authority  that  the  fi 
ing  of  the  trial  court  was  wrong."* 


RULE  FOR  INFERIOR  STATE  COURTS 

,  If  the  decisions  of  the  highest  court  of  a  sute 
those  of  the  United  States  Supreme  Court  an 
conflict,  it  is  the  duty  of  an  inferior  court  of 
State  to  foUow  the  ruiings  of  the  federal  supn 
court  if  the  question  at  issue  is  a  federal  questi 


iBT  Spring  Valley  Goal  Co.  v.  Pattlng,  112  lU.  App.  4,  affli 
210  111.  342.  71  N.  E.  371. 

108  Stuart  T.  Farmers'  Bank  of  Cuba  City,  137  Wls.  66,  117  S 
820. 

10»  Southern  Pac.  Co.  ».  Llpman,  148  Cal.  4S0,  83  Pac.  445. 
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court  wrtting  no  opinion  of  its  own,  but  adopting  tha 
the  court  below.  This  case  deserves  a  somewhat  extei 
mention,  because  of  the  peculiar  problem  presented  to 
court  of  first  instance.  One  side  of  the  argiunent  he 
that  court  was  supported  by  a  decision  of  the  United  Sl 
Supreme  Court  and  by  three  decisions  of  the  Supr 
Court  of  Pennsylvania  following  and  adopting  the  fet 
decision.  But  against  this  it  was  urged  that  the  deci 
of  the  supreme  federal  court  had  been  virtually  ovem 
and  that  the  authority  of  the  Pennsylvania  cases  must 
with  it.  The  court  said:  "If  we  had  any  doubt  upon 
subject,  we  would  be  bound  to  give  the  commonwealtli 
benefit  thereof,  and  uphold  the  tax  in  suit,  leaving  it  tc 
Supreme  Court  of  the  United  States  to  choose  its  owr 
casion  of  saying  plainly  how  niiich  authority  its  own  i 
sion  should  continue  to  have.  But  if  the  court  has  aln 
spoken,  and  has  plainly  limited  er  destroyed  the  forc 
its  earlier  opinion,  we  are  bound  by  this  action  also  in 
sphere  of  federal  law,  and  cannot  refusc  to  follow,  ' 
if  sonie  of  our  own  decisions  are  still  formally  in  the  ' 
That  this  is  in  fact  the  present  Situation,  and  that  the 
in  15  Wallace  '"  has  been  in  efFect  overruled,  carrying 
it,  of  course,  the  cases  in  which  our  own  court  simply 
lowed  that  decision,  we  are  entirely  satisfied."  "*  Bi 
must  be  admitted  that  contrary  views  as  to  the  duty  c 
inferior  State  court,  in  these  circumstances,  prevail  in  s 
other  States.'" 

But  where  the  question  involvcd  is  not  one  of  fet 
law,  but  arises  upon  the  construction  of  a  State  Statut 
upon  the  application  of  the  common  law  or  the  principh 
general  jurisprudence,  the  decisions  of  the  federal  supi 
court,  as  we  have  already  seen,  are  not  of  Controlling 
thority  upon  the  highest  court  of  the  State,  though  ent 
to  respectful  consideration.     For   even   strenger  rcai 


iiiCoBc  of  Itailwaf  Grc«s  Beceipts,  IS  Wall.  284,  21  L.  Ed, 
113  Delaware  &  Hudson  Cenal  Co.  v.  Comiuouwealtb,  17  AU. 

inPooie  V.  Keniiit,  37  N.  T.  Super.  Ct  114;    Roger»  Park 
ter  Co.  T.  Cltr  ot  Chicago,  131  III.  App.  36. 
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Applicable  decisions  of  the  Supreme  Court  of  the  Unit 
States  are  imperatively  btnding  on  the  courts  of  a  territoi 
not  only  when  rendcred  in  cases  arising  under  the  constil 
tion  or  laws  of  the  United  States,  but  also  when  they  ha 
to  do  with  questions  growing  out  of  the  common  law,  t 
law  merchant,  or  the  general  principles  of  jurisprudence, 
Even  after  the  admission  of  a  territory  as  a  State  of  t 
Union,  its  supreme  court  will  feel  constrained  to  follow  a 
apply  the  decisions  of  the  supreme  federal  court  in  all  j 
tions  which  were  pending  in  the  territorial  courts  at  t 
time  of  such  admission.'"  And  a  ruling  of  the  Unit 
States  Supreme  Court  construing  a  Statute  which  is, 
effect,  the  same  as  a  Statute  of  one  of  the  newly  admitt 
States,  and  rendcred  while  the  latter  was  a  territory,  w 
be  binding  on  the  supreme  court  of  the  new  State.'" 
has  been  held,  however,  and  apparently  without  contrad 
tion,  that,  as  a  territorial  legJslature  has  power  to  prescri 
rules  of  pleading  and  practice,  the  territorial  courts  are  n 
obliged  to  follow  a  decision  of  the  supreme  federal  cot 
on  a  mere  question  of  practice."'  In  certain  cases,  al: 
the  United  States  circuit  courts  of  appeals  are  vested 
Statute  with  appellate  Jurisdiction  over  the  supreme  cou: 
of  the  territories;  ""  and  in  these  cases  the  territorial  co! 
is  bound  to  follow  the  decisions  of  the  circuit  court  of  i 
peals,  and  must  apply  the  law  as  laid  down  by  that  cou 

"■Mollboff  T.  Chicago,  R.  I.  &  P.  R.  Co.,  16  0kl.  540.  82  F 
T;«;  HnghM  v.  Cadena  De  Cobre  Min.  Co.  (Arla.)  108  Pac.  2 
Herreni  v.  Cbavee,  2  N.  M.  86;  Missoarl,  K,  &  T.  Ry.  Co.  t.  W] 
101  Te;t.  45»,  109  S.  W.  112;  Kroeger  v.  Twin  Buttee  R.  Co.  (Ar 
114  Vac.  553. 

III  State  Mut  las.  Co.  t.  Cralg,  27  0kl.  90.  111  Pac.  3 
Siilllvan  V,  Mercantile  Town  Mut.  Ina.  Co..  20  Okl.  460,  94  Pac.  fl 
129  Am.  St  Rep.  761;  MlBsouri,  K.  ft  T.  Ry.  Co.  t.  Walker,  27  C 
S49,  113  Pac.  907;  Stautord  v.  National  Drill  &  iStg.  Co.  (Ol 
114  Pac.  734. 

119  Clioate  V.  Spencer,  13  Mont.  127,  32  Pac.  651,  20  L.  R.  A.  4 
10  Am.  St.  Rep.  425. 

II»  People  V.  Bltchle.  12  Utah,  180,  42  Pac.  209:  Bryan  t.  Püm 
".  Arlz.  34,  21  Pac.  332. 

t"  Act  Cong.  March  3,  1891.  c.  517,  i  16,  26  SUt.  830  (U.  8.  Coj 
St.  1901,  p.  554). 
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CHAPTER  X 

DBCISIONS  OP  COUBTS  OF  OTHER  STATES 

116-117.  Constructlon  and  Application  of  Ljiws  of  Anotber  S 

118,  CoDStitutionality  ot  Lawa  of  Anotter  State. 

llS.  Conatrucllon  of  Statut«  Adopted  from  Anotlier  Stat& 

120.  Queetlona  Governed  by  Locol  I^ws  of  Anolher  State. 

121.  Oblter  Dictum. 

122.  QuestloDB  of  General  Law;    FersuBBive  Autborlt;  of 

clBlona  from  Anotlier  State. 

123.  DedsionB  of  Inferior  CourtB. 

124.  Conforming  Declalona  to  Goieral  Current  of  Autborlt; 
126.    ConQictlnK  Decisiona  of  Otber  States. 

CONSTRUCTION  AND  APPLICATION  OP  LAl/ 
OF  ANOTHER  STATE 

116.  The  construction  put  upon  a  State  Statute  by  the  c« 

of  last  resort  of  that  State  will  be  accepted  as  < 
rect,  and  followed  as  a  binding  precedent,  by 
Courts  of  another  State,  when  called  upon  to  in 
pret  and  apply  the  Statute. 

117.  But  as  thia  rule  rests  upon  comity,  the  court  ti] 

the  case  will  detemiine  for  itself,  not  necessa 
foUowing  the  decisions  in  the  foreign  State,  wb< 
er  the  Statute  is  penal  or  criminal,  and  Üierel 
not  enforceable  in  the  State  where  the  actioi 
brought,  or  whether  it  is  contrary  to  the  laws 
policy  of  that  State,  or  injurious  to  its  own  i 
zens. 

Inierpretation  of  Foreign  Statutes  in  Ceneral 

The  Courts  of  each  State  are  the  proper  tribunals  to  ( 
strue  and  Interpret  its  laws,  and  their  decisions  are 
highest  evidence  of  the  scope  and  meaning  of  those  Is 
Hence  where  a  Statute  of  another  State  comes  into  a  < 
as  the  basis  of  the  cause  of  action,  or  the  foundation  < 
rtght,  liability,  or  defense,  or  as  the  rule  in  accordance  « 
which  the  case  must  be  decided,  its  meaning  and  appi 
tion  are  to  be  sought  in  the  judictal  decisions  of  the  higl 
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To  instance  only  a  few  of  the  numerous  application 
this  rule,  we  may  mention  cases  where  thc  rights  of 
parties  to  an  action  depend  on  the  construction  of  a  fon 
Statute  reguiating  the  rights  of  creditors  of  a  Corpora 
and  the  personal  liability  of  its  stockhol ders,*  or  on 
Statute  of  limitations  of  another  State,*  or  its  laws  rela 
to  assignments  for  the  benefit  of  creditors.* 

In  pleading  the  construction  of  a  Statute  of  another  s 
by  the  courts  thereof,  it  is  sufficicnt  to  allege  in  subst: 
what  the  courts  have  decided  on  the  point  in  question, 
it  is  not  necessary  to  set  out  the  facts  on  which  their 
cisions  were  based  nor  to  refer  to  the  cases  by  title  or 
port.*  And  aUhough,  properly  speaking,  the  construc 
given  to  a  foreign  Statute  by  the  judicial  decistons  of 
State  where  it  was  enacted  is  a  question  of  fact,  to  be  pi 
cd  by  evidence  and  submitted  to  the  jury,^  yet  there 
rulings  to  the  effect  that  evidence  consisting  of  the  cita 
of  authorities  from  the  foreign  State  is  properly  addre; 
to  the  court,  and  that  if  the  Statute  is  pleaded  and  pro' 
the  court  trying  the  case  will  follow  the  construction 
upon  it  by  the  highest  court  of  the  State  from  whenc 
comes,  even  in  the  absence  of  proof  that  such  a  consti 
tion  has  been  announced  by  that  court.' 

The  rule  above  stated  is,  however,  subject  to  imporl 
restrictions,  which  should  be  carefully  noted.  For 
ample,  while  the  decisions  of  the  courts  of  another  st 
construing  a  Statute  of  that  State,  will  be  followed  as  to 
meaning  of  the  Substantive  provisions  of  the  Statute, 

•  Converae  t.  Ayer,  197  Mass.  443.  84  N.  E.  98;  Ball  y.  Audei 
196  Pa.  86,  46  Atl.  366,  79  Am.  St.  Rep.  693 1  Eau  Clalre 
Banl£  V.  BensoD,  106  WiB.  624,  82  N.  W.  604;  Jessup  t.  Cani< 
80  N.  T.  441,  36  Am.  Rep.  643. 

•  Howe  T.  Welch,  17  Abb.  N.  C.  (N.  Y.)  397. 

f  Wbltman  t.  Mast,  Buford  &  Burwell  Co.,  11  Wasti.  318,  39 
»49,  48  Am.  St.  Rep.  874. 

•  Angell  T.  Van  Schalck,  132  K.  Y.  187,  30  N.  B.  395. 

T  Dyer  r.  Smith,  12  Conn.  384:  Kllne  t.  Baker,  99  Mase.  253. 

•  Georgia,  F.  &  A.  Ry.  Co.  t.  Sasser,  4  Oa.  App.  276,  61  S.  B. 
Geogbegan  t.  Atlas  S.  S.  Co.  (Com.  PI.)  10  N.  Y.  Supp.  121;  E 
T.  Baker,  99  Masa.  203. 
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lode  of  procedure  and  practic' 
ded  by  the  Statute  depcnds  • 
e  the  remedy  is  sought."  An 
g  the  case  will  follow  the  decis 
e  foreign  State  as  to  the  law  < 
to  differ  from  the  judgment  o 
pplication  of  the  law  to  the  i 
ue  of  Decisions 
it  does  not  appear  that  the  pa 
judicially  construed  in  the  st 
ng  to  some  of  the  cases)  if  n 
jretation  placed  upon  it  by  t 
it  is  the  privilege  and  duty 
is  on  trial  to  construe  the  stal 
would  a  similar  Statute  of  i 
:ase,  persuasive  authority  may 
can  be  found ;  and  if  the  sta 
>  have  adopted  in  substantiall; 
le  of  limitations),  it  is  entii 
,  in  the  absence  of  direct  adju 
the  State  where  the  cause  of 
ecisions  of  a  third  State  and 
rtation  of  the  word  or  phrase  i 
cting  Decisions 

lere  a  foreign  Statute  furnish« 
1  a  case  must  be  decided,  t1 
it  in  the  State  of  its  origin  mu 
y  be  directly  contrary  to  the  i 
actly  similar  domestic  Statut 
!  exception  that  an  inferior  co 
own  supreme  court,  rather  1 

lA  T.  KDowlM,  187  älasa.  36,  72  ] 

X  Y.  MlMOorl  PbC  Ry.  Co.,  1B5  M( 
nltli  T.  Bartram,  11  Obio  St.  690; 
Am.  D«c.  111. 

id«raon  T.  May,  10  Helsk.  (Temi.) 
owe  T.  WelcH,  17  Abb.  N.  C.  (N.  1 
«go,  R.  I.  &  P.  By.  Co.,  154  lU.  i 
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highest  court  of  tlie  foreign  State,  if  they  have  reached 
posite  conclusions  as  to  the  meaning  of  the  foreign 
ute.^*  It  is  of  course  of  very  little  importance  that  the 
struction  of  a  Statute  as  settied  by  the  courts  of  the  •. 
of  its  origin  is  out  of  harmony  with  the  general  cur 
of  judicial  authority  in  otlier  states  having  simiiar  1 
This  furnishes  no  excuse  for  refusing  to  adopt  and  fo 
that  construction  in  cases  where  the  action  is  founde< 
the  foreign  Statute  or  must  be  governed  by  it.''  Bt 
some  States  it  is  considered  that  where  the  decision  oi 
highest  court  of  the  State  from  whence  the  Statute  cc 
conflicts  with  decisions  of  the  Supreme  Court  of  the  Ui 
States  relative  to  the  subject-matter  of  tlie  Statute, 
latter,  and  not  the  former,  should  be  followed,  espec 
where  they  are  in  accordance  with  the  settied  princi 
of  jurisprudence  in  the  State  of  the  forum."  If  the  var 
decisions  rendered  in  the  foreign  state,  concerning  th< 
terpretation  of  the  Statute,  are  not  clear  or  uniform, 
the  duty  of  the  court  trying  the  case  to  compare  and 
strue  them  and  deduce  from  them  the  rules  of  law  w 
they  establish." 
Basis  of  the  Rtile;   Comity;   "Füll  Faith  and  Credit" 

The  rule  which  requires  the  courts  of  a  state  to  fo 
the  decisions  of  the  courts  of  another  state,  when  c; 
upon  to  coustrue  and  apply  a  Statute  of  the  latter  stat 
generally  said  to  rest  on  comity  alone.  This  term,  as 
used,  probably  means  little  more  than  a  polJte  acquiesc 
in  the  presumption  that  the  courts  of  any  given  State 
more  familiär  with  the  meaning  and  purport  of  its  stat 
than  the  courts  of  any  other  Jurisdiction  could  be.  It  W' 
be  better  to  base  the  rule  on  the  solid  ground  that  jud 

i*wmiani8  T.  Cblcago,  R.  I.  &  P.  Ry.  Co.,  100  Mo.  Aw).  6 
S.  W.  1167. 

18  Supreme  Council  of  Aiueiican  L^on  of  Honor  t.  QreeD,  71 
2C3,  17  AU.  1048,  IT  Am.  St.  Rep.  527. 

loDnvla  T.  Robertson,  11  La.  Ann.  752;  Cotton  t.  Brten,  6 
<Lo.)  llö. 

"  Ott  V.  Lake  Shore  4  M.  8.  Ey.  Co..  18  Ohio  Clr.  Ct  R.  39 
O.  C  D.  85. 
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another  State,  it  must  consider  whether  the  law  in  qm 
is  penal  or  criminal  in  its  nature,  whether  it  is  contn 
the  public  policy  or  intercsts  of  the  State  of  the  foru 
whether  it  operates  disadvantageously  upon  the  citizi 
that  State;  for  in  either  of  these  cases,  according  t 
well-scttied  principles  of  private  international  law,  c 
does  not  require  the  enforcement  of  the  Statute  beyor 
limits  of  the  State  which  enacted  it.  Whether  or  no 
open  to  any  of  these  objections  may  be  a  question  de 
ing  on  the  construction  of  the  Statute;  and  if  so,  ii 
question  which  is  fully  open  to  the  independent  de 
of  the  court  trying  the  case,  and  on  which  it  is  not  I 
by  the  adjudications  in  the  State  where  the  law  wi 
acted." 


CONSTITUTIONALITY  OF  LAWS   OF   ANOl 

STATE 

118.  Decisions  of  the  highest  court  of  a  State  that  a  s 
of  the  State  is  valid  or  invalid,  as  tested  by  iti 
forniity  to  the  Constitution  of  the  State,  w 
followed  by  the  courts  of  other  statcs;  but 
question  concems  its  validity  under  the  cor 
tion  and  laws  of  the  United  States,  courts  of 
States  will  preferabty  follow  a  decision  of  tl: 
preme  Court  of  the  United  States,  if  there  fa 
such  precedent. 

Cases  sometimes  occur  in  which  it  is  necessary,  in 
to  a  correct  decision  on  the  rights  of  the  parties,  to 
upon  the  constitutional  validity  of  a  Statute  of  ar 
State.    This  is  a  function  which,  for  very  obvious  rc; 

J»  Wbltlow  V.  NasbTille,  C,  &  St.  L.  B.  Co.,  114  Tenn.  344,  W 
C18,  68  L.  R.  A.  503 ;  Southern  Hy.  Co.  v.  Decker,  5  Qa.  A 
62  S.  B.  878;  St.  LouIb  &  S.  F.  Ry.  Co.  t.  Conrad  (Tex.  Civ.  A 
8.  W.  200;  Flnney  v.  Ouy.  106  "Wls.  256,  82  N.  W.  585,  49  L 
486;  Bei!  v.  Farwell,  176  111.  489,  52  N.  B.  346,  42  U  R.  A.  1 
Am.  St.  Rep.  194.  And  aee  Allegbany  Co.  t.  Allen,  60  N.  J 
270,  55  Atl.  724. 
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CONSTRUCTION  OP  STATUTE  ADOPTED  F 
ANOTHER  STATE 

1 19.  Where  a  statutory  law  of  one  State,  which  had 
recrived  a  settied  judicial  construction,  is  ad< 
whoUy  or  in  part,  and  enacted  as  a  law  of  th< 
adopting  it,  it  is  presumed  that  the  constn 
previously  put  upon  it  is  adopted  with  it,  ar 
decisions  of  the  hlghest  court  of  the  original 
in  which  such  construction  was  annouoced, 
ous  to  its  enactment  in  the  other  State,  are  in 
tively  bindiag,  as  precedents,  on  the  courts  i 
latter  State. 

The  General  Rule 

The  judicial  Interpretation  of  a  Statute,  when  auth 
tive  and  settied,  cnters  into  the  Statute  and  becor 
part  of  it,  Hence  if  the  legislature  of  a  State,  in  legis 
upon  a  given  subject,  literally  or  substantially  copi« 
language  of  a  Statute  previously  cxisting  in  another 
or  borrows  from  such  Statute  a  provision,  clause,  or  p 
the  same  having  received  a  settied  judicial  interpre 
in  the  state  of  its  origin,  it  is  a  presumption  of  law  th. 
enactment  was  made  with  knowledge  on  the  part  < 
legislature  that  such  Interpretation  existed  and  what  i 
And  further  it  is  presumed  that  it  was  the  design  i 
legislature  that  the  act  should  be  understood  and  a] 
according  to  that  intefpretation.  Therefore  the  judici 
cisions  rendered  in  the  State  where  the  Statute  origii 
previous  to  the  time  of  its  enactment  in  the  other  statt 
announcing  is  construction  and  Interpretation,  are 
received  in  the  courts  of  the  adopting  State,  not  as 
suasive  evidence  of  the  meaning  of  the  Statute,  but  i 
solutely  binding  and  authoritative  precedents,  which 
not  be  departed  from,  unless  it  be  for  reasons  suffic 
strong  to  induce  a  court  of  last  resort  to  overrule  c 
its  own  previous  decisions.** 
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intended  to  and  did  adopt  and  re-enact  that  Statute." 
to  bring  into  Operation  the  rulc  of  constmction  * 
above,  it  is  not  necessary  that  the  one  Statute  shou 
a  close  verbal  copy  of  the  other;  it  is  enough  if  the 
stance  of  the  Statute,  or  some  Controlling  word  or  p 
has  been  adopted  and  enacted,"  But  when  similar  sta 
are  found  not  only  in  one  other  State,  but  in  several 
States,  or  when  the  Statute  alleged  to  have  been  adi 

CountT  Court.  41  Mo.  453 ;  Chllllcothe  &  B.  R.  Oo.  t.  Ks;oi 
o(  City  of  Brunewlck.  44  Mo.  553;  State  ei  rel.  Gulon  v.  Milt 
Mo.  127,  109  S.  W.  5»5;  Knlght  v.  RawlIuBB,  205  Mo.  412,  104 
38,  13  L.  R.  A.  (N.  S.)  212 ;  State  v.  Chandler,  132  Mo.  155,  33 
7Ö7.  53  Am.  St.  Rep.  483 ;  Stephan  v.  Metzger.  96  Mo.  App.  6 
S.  W.  e25;  St.  Loula  NaL  Bank  r.  Hoffman,  T4  Mo.  App 
Vonfona.— Lindler  v.  Davia,  6  Mont.  453.  13  Pae.  118;  8tat< 
Bank  T.  Albertson,  39  Mont.  414,  102  Pac.  692:  In  re  Wien 
Mont.  298,  92  Pac.  958;  Butte  &  B.  Consol.  Alln.  Co.  v.  Mc 
Ore  Purchaslog  Co.,  2S  MonL  41.  63  Pac.  825 ;  ILsrger  T.  Cba 
18  Mont.  563,  46  Pac.  808.  Nebratka.— Forrester  v.  Kearnei 
Bank,  49  Neb.  655,  68  N.  W.  1059 ;  Gentry  v.  BearsB.  82  Net 
118  N.  W.  1077 ;  Goble  v.  SImeral,  67  Neb.  276,  93  N.  W.  235 
rada. — State  v.  Robey,  8  Nev.  312.  New  Jersey. — Rutkonsky  7 
aa,  77  N,  J.  Law,  724,  73  Atl.  502.  i^ew  ifeJMCO.— Reymoiul  T, 
comb,  10  N.  M.  151,  61  Pac.  205.  JVortA  fl« fco (a.— State  t.  Bis 
18  N.  D.  31,  119  N.  W.  360;  Casa  County  v.  Secnrity  Imp.  Co, 
D.  528,  75  N,  W.  775.  Oklahoma.— VaMeA  Statee  y.  Ctoctaw, 
G.  R.  Co..  3  0kl.  404,  41  Pac.  729;  Hlxon  t.  Hubbell,  A 
224,  44  Pap.  222 ;  Chlsolm  y.  Weisse.  2  Okl.  611,  39  Paa  467. 
gon. — Dawson  y.  Coffey,  12  Or.  S13,  8  Pac.  838;  Jamleeoa  v. 
65  Or.  292.  105  Pac.  03,  25  I^  R.  A.  (N.  S.)  24 ;  Abraham  y.  C 
Rosehurg.  K  Or.  359,  105  Pac.  401 :  Byerdtng  y.  UcOlnn.  23  < 
35  Pac.  178.  South  Dofroia.— Murphy  v.  Nelson.  10  S.  D.  19 
N.  W.  691 ;  Yantton  Sav.  Bank  v.  Gutteraon,  15  S.  D.  486,  90 
144 ;  Carlson  y.  Stuart.  22  S.  D.  560,  119  N.  W.  41.  Texat.- 
ot  Tyler  v,  St.  Louis  Southwestern  Ry.  Co..  99  Tex.  491,  91  8. 
Ollre  V.  State,  57  Teit.  Cr.  R.  520.  123  S.  W.  1116.  Vlriiinto.— < 
peake  4  O.  Rj.  Co.  y.  Pew,  109  Va.  288,  64  S.  B.  35.  WmWi 
—In  re  City  of  Seattle.  49  Waah.  109,  94  Pac.  1075.  IPIkkhi 
Westcott  y.  Miller,  42  Wls.  454 ;  KUkelly  v.  State,  43  Wla. 
Draper  y.  Emerson,  22  Wis.  147 ;  Pomeroy  v.  Pomeroy,  93  Wli 
67  N.  W.  430;  State  ex  rel.  Roger«  y.  Wheeler,  97  Wts.  06.  72 
225. 

!•  Mann  y.  Carter,  74  N.  H.  345,  68  Atl.  130.  IS  L.  R.  A.  ( 
150. 

"  State  ei  rel.  Gnlon  y.  Mlles.  210  Mo.  127,  109  S.  W.  595. 


392  DECI8I0X8  IN  OTHER  STATES  (C 

shoulkl  follow  it  as  a  precedent;   more  especially  is  thi: 
case  where  the  decision  in  question  appcars  to  be  coii' 
to  the  obvious  meaning  of  the  Statute.'* 
Wkat  Decisions  Authoritative  as  Precedents 

In  ascertaining  the  settled  judicial  constniction 
Statute  which  has  been  adopted  from  another  State 
course  must  be  had  to  the  decisions  of  the  highest  com 
that  State.  As  to  rulings  of  the  inferior  courts,  they  fu: 
very  slight  evidence  of  the  domestic  constniction  ol 
Statute,  and  they  are  not  to  be  considered  at  all  when 
conflict  with  the  decisions  of  the  court  of  last  resort," 
can  importance  be  attached  to  a  practical  constructioi 
upon  the  law  by  the  executive  or  administrative  office 
the  State  from  which  it  was  taken ;  for  the  presumptii 
which  we  are  speaking  does  not  extend  to  anything  I 
settled  interpretation  of  the  Statute  as  fixed  by  the  au 
itative  deliverances  of  the  courts,*'-  Again,  the  cons 
tion  of  the  Statute,  in  order  to  be  considered  as  having 
thus  adopted  with  the  Statute  itself,  must  have  been  i 
and  settled  before  the  adoption;  and  decisions  renc 
in  the  State  from  which  the  law  was  taken,  but  after 
time,  may  be  entitled  to  respectful  consideration  ati 
some  argumentative  weight  as  evidence  of  the  mea 
of  the  law,  but  they  are  in  no  sense  imperatively  bir 
precedents.**  And  further,  this  principle  is  properlj 
plicable  only  in  cases  of  first  impression.  When  thi 
preme  court  of  a  State  has  placed  a  constniction  up 
Statute  adopted  from  another  State,  though  it  be  con 
to  the  judicial  Interpretation  of  the  law  in  the  State 

*•  Whitney  v.  Fos,  166  ü.  S.  637,  17  Sap.  Ct.  713,  41  L.  Ed- 

a«  Osborne  \.  Uome  Life  Ina.  Co.,  123  Cal.  610,  C6  Fac.  616 ;  ! 
T.  Baker,  S  OW.  326,  48  Pac.  Cl. 

»1  Gray 'B  Lessee  v.  Askew,  3  Ohio,  4G6. 

»»  StutGQian  Ckranty  v.  Wallaee,  142  U.  S.  293,  12  Sup.  Ct  2: 
U  Ed.  1018 :  Mjera  t.  McGoTock,  39  Neb.  843,  58  N.  W.  622.  41 
St  Rep.  627;  Ellas  t.  Territory,  9  Ärlz.  1,  76  Pac.  605;  Gen 
Life  Ina.  Co.  v.  RosB-Lewln,  24  Colo.  43,  51  Pac.  488,  66  An 
Hep.  216;  Bamesv.  I^ynch.  9  Okl.  11,  15C  59  Pac.  985;  Northc 
EQger,  132  Mo.  266,  33  S.  W.  1126;  Wyoming  Goal  Min.  Co.  v. 
es  rel.  Kennedy,  16  Wyo.  9T,  87  Pac.  984,  123  Am.  St,  Rep.  103 


l 


394  DBCISIONS  IN  OTHER  STATES  (Ch.  10 

against  an  cxpress  provision  in  the  Statute  which  indicates 
an  Intention  of  the  legislature  that  the  construction  given 
to  the  Statute  in  the  State  of  its  origin  should  not  be 
adopted.^*  Finally,  if  the  original  construction  of  the 
adopted  Statute  is  not  in  harmony  with  the  spirit  and  policy 
of  the  laws  of  the  State  adopting  it,  or  would  make  it  con- 
flict  with  existing  laws  of  that  State  or  with  the  settled 
practice  under  them,  it  will  not  be  followed,  but  the  courts 
will  work  out  a  construction  for  themselves.** 

Limitations  of  Rule 

The  rule  under  consideration  is  limited  to  questions 
which  strictly  arise  out  of  or  depend  on  the  construction 
of  the  Statute.  As  to  matters  which  are  collateral  or  in- 
cidental,  and  which  are  not  determined  by  the  interpreta- 
tion  of  the  Statute,  though  they  could  not  arise  but  for 
the  existence  of  the  Statute,  the  decisions  of  the  State  where 
the  law  originated  are  not  Controlling.  For  example,  al- 
though  a  Statute  of  one  State  regulating  the  Organization  of 
corporations  may  be  literally  copied  from  a  Statute  of  an- 
other  State,  the  question  of  the  liability  of  promoters  before 
filing  the  articles  of  incorporation  is  one  which  does  not 
depend  on  the  Statute,  and  which,  therefore,  the  courts  of 
the  former  State  are  at  liberty  to  determine  for  them- 
selves.*^  So,  where  the  courts  of  the  State  in  which  the 
Statute  was  first  enacted  have  decided  that  it  must  be  aided 

necessarlly  involve  pntting  a  different  Interpretation  upon  it  Grif- 
flths  V.  Montandon,  4  Idaho,  377.  39  Pac.  548. 

»»  Missouri  Pac.  Ry.  C5o.  v.  State,  09  Kan.  552,  77  Pac.  286. 

*o  F.  M.  Davis  Iron  Works  Co.  v.  White,  31  Colo.  82,  71  Pac.  384 
Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  311,  45  South.  761 
Florida  Cent  &  P.  R.  Co.  v.  Mooney,  40  Fla.  17,  24  South.  148 
Rlioads  V.  Chicago  &  A.  R.  Co.,  227  111.  328,  81  N.  B.  371,  11  L.  R. 
A.  (N.  S.)  623 ;  Gage  v.  Smith,  79  111.  219 ;  McCutcheon  t.  People, 
69  111.  601;  Cole  v.  People,  84  111.  216:  .Jjimison  v.  Hurton.  43  Iowa. 
282 ;  Bowers  v.  Smith,  111  Mo.  46,  20  S.  W.  101,  16  L.  JEL  A.  754.  33 
Am.  St.  Rep.  491;  Oleson  v.  Wilson.  20  Mont.  554,  52  Pac.  372,  63 
Am.  St.  Rep.  639 ;  Smith  v.  Dayton  Coal  &  Iron  Co.,  116  Tenn.  543, 
92  S.  W.  62,  4  L.  R.  A.  (N.  S.)  1180 :  Dlxon  v.  Rlcketts,  26  Utah,  215. 
72  Pac.  947 ;  State  v.  Mortensen.  26  Utah,  312.  73  Pac.  563 ;  Coad  t. 
Cowhick,  9  Wyo.  316,  63  Pac.  584,  87  Am.  St  Rep.  953. 

*i  Western  Inv.  Co.  v.  Davis,  7  Ind.  T.  152,  104  S.  W.  573. 
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by  the  common  law,  that  is  an  Interpretation  which  is  bind- 
ing  on  the  courts  of  a  State  adopting  the  Statute,  but  the 
particular  rule  of  common  law  which  must  be  invoked  is 
for  the  determination  of  the  latter  courts  on  their  own 
judgment.** 

Statutes  Common  to  Several  States 

VVhere  a  Statute  of  one  of  the  older  states,  like  New 
York,  for  example,  has  been  copied  and  adopted  by  numer- 
ous  other  states,  the  decisions  of  the  State  which  originated 
the  Statute,  upon  its  construction,  are  generally  considered 
of  the  highest  authority.  But  if  varying  or  contrary  con- 
structions  of  the  same  clause  or  provision  have  been  an- 
nounced  in  the  different  states  where  the  Statute  is  in  force, 
a  court  which  is  called  upon  for  the  first  time  to  interpret 
it  will  not  necessarily  feel  bound  to  follow  the  rulings  made 
in  the  State  where  the  Statute  originated ;  but  on  the  con- 
trary, if  convinced  that  those  rulings  are  not  founded  on 
sound  reason  and  that  they  are  opposed  to  the  decided 
wcight  of  authority  in  the  other  states,  it  may  refuse  to 
adopt  them.*'  In  cases  where  no  conflict  of  authority  is 
apparent,  but  where  there  is  no  direct  adjudication  upon 
the  point  in  question  in  the  State  from  which  the  Statute 
was  taken,  a  decision  upon  its  construction  by  the  supreme 
court  of  one  of  the  states  adopting  it  will  have  high  evi-  j 

dential  value  as  to  its  true  meaning  in  the  courts  of  an-  f[i 

other  of  the  states  which  have  adopted  it,  though  perhaps 
not  of  quite  so  much  force  as  a  decision  from  the  original 
State.** 

Adopted  Constitutional  Provisions 

A  similar  rule  governs  the  construction  of  constitutional 
provisions  which  have  been  adopted  from  another  State. 
That  is,  where  a  clause  or  provision  in  a  Constitution,  which  I| 

has  received  a  settled  judicial  construction,  is  adopted  in  ' 


"  Bllßs  V.  Callle  Bros.  Co.,  149  Mich.  601,  113  N.  W.  317. 

♦»  State  T.  Campbell,  73  Kan.  688,  85  Pac.  784,  9  L.  R.  A.  (N.  S.)  f 

533;   Darbam  v.  Lindernian,  10  Okl.  570,  64  Pac.  15. 

♦*  Bowen  v.  Crew,  16  Neb.  556,  20  N.  W.  850.    And  see  Springfleld 
T.  Fulk  (Ark.)  131  S.  W.  694. 
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the  same  words  by  the  framers  of  another  Constitution,  it 
will  be  presumed  that  the  construction  thereof  was  likewise 
adopted,  and  the  decisions  in  which  that  construction  was 
announced  will  be  regarded  as  binding  precedents.** 

State  Statutes  Bxtended  over  Territory 

Where  congress,  in  organizing  a  territory  or  legislating 
for  it,  adopts  for  it  the  laws  of  a  particular  State  or  de- 
clares  that  those  laws  shall  be  operative  in  the  territory, 
it  is  understood  as  adopting  also  the  judicial  construction 
previously  put  upon  those  laws  in  the  State  of  their  origin ; 
and  the  decisions  of  the  highest  court  of  that  State,  upon 
the  interpretation  of  a  given  Statute,  made  previous  to  the 
act  of  congress,  will  be  followed  by  both  the  territorial 
courts  and  the  United  States  courts  sitting  in  the  territory 
as  binding  precedents.*'  This  rule  is  applicable  to  the 
construction  of  the  laws  of  Maryland  made  applicable  by 
act  of  congress  in  th^  District  of  Columbia ;  to  those  of  the 
State  of  Arkansas,  extended  by  congress  over  the  Indian 
Territory,  and  now  to  a  certain  extent  in  force  in  Okla- 
homa; and  to  the  Statutes  of  Oregon  declared  to  be  in 
force  in  the  district  of  Alaska. 


QUESTIONS  GOVERNED  BY  LOCAL  LAW  OF  AN- 

OTHER  STATE 

120.  Generally,  where  a  pending  issue  is  to  be  govemed  by 
the  law  of  another  State,  or  by  some  law  other 
than  the  lex  fori,  and  where  authoritative  expo- 
sitions  of  such  foreign  law  can  be  found  proceed- 
ing  from  the  courts,  they  will  be  accepted  and 
followed  as  binding  precedents. 

«•Ex  parte  Roundtree,  51  Ala.  42;  Jcnkins  v.  Ewin,  8  Heisk. 
(Tenn.)  456;  Commissioners  of  lieavenworth  Ck>u]ity  v.  Miller,  7 
Kan.  479,  12  Am.  Rep.  425;  Daily  v.  Swope,  47  Miss.  367;  People 
ex  rel.  Attorney  General  v.  Burbank,  12  Cal.  378. 

*•  Willis  V.  Eastern  Trust  &  Banking  Co.,  169  ü.  S.  295,  18  Snp. 
Ct.  347,  42  L.  Ed.  752;  Capitol  Tractlon  Co.  v.  Hof,  174  ü.  S.  1, 
19  Sup.  et  580,  43  L.  Ed.  873 ;  Robinson  y.  Belt,  187  ü.  S.  41,  23 
Sup.  et  16,  47  L.  Ed.  65 ;   Kobn  y.  McKinhon  (D.  C.)  90  Fed.  623 ; 
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erally  in  regard  to  the  construction  of  a  will,  made  in  the 
State  of  the  domicile  of  the  testator;*"  though  as  to  this 
last  point,  and  generally  as  to  the  construction  of  contracts 
of  any  kind,  an  exception  is  made  at  the  point  where  they 
concern  lands  lying  within  the  State  in  which  the  suit  is 
pending;  for  as  to  lands  within  its  Jurisdiction,  a  court 
is  not  bound  to  adopt  the  interpretation  put  upon  an  in- 
strument  by  the  courts  of  any  other  state.*^  The  same 
general  rule  applies  in  transitory  common-law  actions  for 
injuries  occurring  in  other  states;  the  question  of  the  ex- 
istence  of  a  cause  of  action,  and  also  the  question  of  the 
availability  of  given  defenses,  are  to  be  determined  by  the 
law  of  the  State  where  the  injury  occurred,  of  which  law 
the  decisions  olits  highest  courts  are  conclusive  evidence.'^ 
But  in  many  states  it  is  now  held  that  if  the  question  at 
issue  is  to  be  decided  according  to  the  principles  of  the 
common  law  or  according  to  the  general  commercial  law, 
the  court  trying  the  case  is  not  bound  to  follow  the  deci- 
sions of  another  State,  even  though  the  case  is  that  of  a 
contract  made  and  to  be  performed  in  such  other  State,  but 
must  determine  the  law  for  itself  and  follow  its  own  prec- 
edents."^     But  to  this  the  Supreme  Court  of  Pennsylvania 

*»  Rackemann  v.  Wood,  203  Mass.  501,  89  N.  E.  1037. 

»0  Ooveney  v.  Oonlin,  20  App.  D.  C.  303;  McCartney  v.  Osburn, 
118  111.  403,  9  N.  E.  210 ;  Folsom  v.  Board  of  Trustees  of  Ohio  State 
University,  210  111.  404,  71  N.  E.  384 ;  McConnick  v.  Bonfils,  9  0kl. 
605,  60  Pac.  296. 

51  Gabriel  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  135  Mo.  App.  222,  115 
S.  W.  3 ;  LouisVnie  &  N.  R.  Co.  v.  Smith,  135  Ky.  462,  122  S.  W. 
806 ;  Rahm  v.  Chicago,  R.  I.  &  P.  Rly.  Co.,  129  Mo.  App.  679,  108  S. 
W.  570. 

52Aker8  V.  Jefferson  County  Sav.  Bank,  120  Ga.  1066,  48  S.  E. 
424;  Krogg  v.  Atlanta  &  W.  P.  R.  Co.,  77  Ga.  202,  4  Am.  St  Bep. 
77;  Lay  v.  Nashville,  C.  &  St.  L.  Ry.  Co.,  131  Ga.  345,  62  S.  E.  189; 
Nathan  v.  Lee,  152  Ind.  232,  52  N.  E.  987,  43  L.  R.  A.  820 ;  Nation- 
al Bank  of  Michigan  v.  Green,  33  Iowa,  140;  Anderson  v.  Pittsburg 
Goal  Co.,  108  Minn.  455,  122  N.  W.  794,  26  Lr.  R.  A.  (N.  S.)  624 ;  Ten- 
nent  v.  Union  Cent.  Life  Ins.  Co.,  l».*)  Mo.  App.  345,  112  S.  W.  754; 
Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep.  574 ;  St  Nicholas  Bank 
of  New  York  v.  State  Nat  Bank,  128  N.  Y.  26,  27  N.  B.  849,  13  L.  E. 
A.  241;  Alexander  v.  Bank  of  Lebanon,  19  Tex.  Civ.  App.  620,  47 
S.  W.  840.  And  see  Graves  v.  Johnson,  156  Mass.  211,  30  N.  E.  818, 
15  L.  R.  A.  834,  32  Am.  St.  Rep.  446. 
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has  expressed  a  very  vigorous  dissent  in  the  following 
terms:  **It  is  argued  that  the  validity  of  this  contract  is  a 
question  of  commercial  law,  and  therefore  the  mere  deci- 
sions  of  the  New  York  courts  are  not  binding;  and,  in  the 
absencc  of  any  Statute  in  New  York  expressly  authorizing 
such  a  contract,  the  courts  of  this  State  must  follow  their 
own  views  of  the  commercial  as  part  of  the  general  com- 
mon law,  though  different  views  may  be  held  as  to  such 
law  by  the  courts  of  New  York.  This  is  the  main  argu- 
raent  of  the  plaintiff,  and  as  it  is  one  which  is  frequently 
advanced  and  affects  a  number  of  important  questions,  it 
is  timc  to  say  plainly  that  it  rests  upon  an  utterly  inad- 
missible  and  untenable  basis.  There  is  no  such  thing  as 
a  general  commercial  or  general  common  law,  separate 
from,  and  irrespective  of,  a  particular  State  or  government 
whose  authority  makes  it  law.  *  ♦  ♦  The  point  is  the 
force  of  judicial  decisions  on  the  common  law,  and  the 
assumption  that  there  is  any  tenable  basis  for  holding  them 
less  binding  upon  such  law  than  upon  Statutes.  The  so- 
called  commercial  law  derives  all  its  force  from  its  adop- 
tion  as  a  part  of  the  common  law,  and  a  decision  on  the 
commercial  law  of  a  State  Stands  upon  precisely  the  same 
basis  as  a  decision  upon  any  other  branch  of  the  common 
law.  The  only  ground  upon  which  any  foreign  tribunal 
can  question  either  is  that  it  does  not  agree  with  the  prem- 
ises  or  the  reasoning  of  the  court.  But  the  same  ground 
would  enable  it  to  question  a  decision  upon  a  Statute  be- 
cause  a  different  construction  seemed  to  it  nearer  the  true 
intent  of  the  legislative  language,  and  this,  it  is  universally 
conceded,  no  foreign  court  can  do.  There  is  no  difference 
in  principle.  The  decisions  of  a  State  court,  upon  its  com- 
mon law  and  on  its  Statutes,  must  stand  unquestioned,  be- 
cause  it  is  the  only  competent  authority  to  decide ;  or  they 
must  be  alike  questionable  by  any  tribunal  which  may 
choose  to  differ  with  its  reasons  or  its  conclusions."  •• 

"  Forepaugb  v.  Delaware,  L.  &  W.  B.  Co.,  128  Pa.  217, 18  Atl.  ö03, 
5  L.  B.  A.  508,  15  Am.  St  Rep.  672. 
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OBITER  DICTUM 

121.  Although  a  Statement  of  law  in  an  opinion  rendered 
by  the  highest  court  of  a  State  may  be,  strictly 
speaking,  obiter  dictum  with  ref erence  to  the  case 
decided»  yet  it  is  evidence  of  the  law  of  that  State 
when  the  same  is  to  be  ascertained  and  applied 
in  the  courts  of  another  State. 

When  the  courts  of  one  State  are  called  upon  to  ascer- 
tain  and  apply  the  law  of  another  State,  as  expounded  by 
its  judicial  tribunals,  with  reference,  for  example,  to  the 
construction  of  a  Statute  or  any  question  of  local  law,  a 
direct  adjudication  upon  the  very  point  at  issue  is  of  course 
the  most  satisfactory  evidence  of  what  that  law  is.  But 
in  the  absence  of  such  an  adjudication,  a  remark  made  in 
passing  by  the  highest  court  of  that  State,  if  squarely  in 
point,  is  not  to  be  rejected  because  mere  dictum,  but  on 
the  contrary,  it  may  be  accepted  as  evidence  of  the  law  of 
that  3tate  and  followed  as  a  precedent.'** 


QUESTIONS   OF   GENERAL   LAW;    PERSUASIVE 

AUTHORITY  OF  DECISIONS  FROM 

ANOTHER  STATE 

122.  On  questions  of  general  jurisprudence  and  the  con- 
struction of  domestic  Statutes,  decisions  made  an- 
der a  similar  legal  System  prevailing  in  another 
State  may  be  cited  as  persuasive  authority,  respect- 
ed  for  their  reasoning  and  judgment,  and  followed 
if  approved,  but  they  are  not  binding  as  prece- 
dents. 

General  Rule 

The  rule  or  principle  of  stare  decisis  is  properly  applica- 
ble only  as  between  the  several  courts  composing  the  same 

»*  Haven  v.  Haven,  181  Mass.  573,  64  N.  B.  410 ;    Meuer  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.,  11  S.  D.  94,  75  N.  W.  S23.  74  Am.  St.  Bep. 

774. 
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jadicial  System,  and,  strictly  speaking,  only  in  instances 
where  the  same  court  which  rendered  a  previous  decision 
is  callcd  upon  to  abide  by  it  or  to  repudiatc  it.  The  de- 
grce  of  force  or  authority  to  be  accorded  to  a  decision  of 
the  Chief  court  of  one  State,  when  cited  to  the  highest  court 
of  another  State,  is  not  measured  by  this  doctrine.  There 
are  indeed,  as  already  noted  in  these  pages,  exceptional 
cases  in  which  the  courts  of  one  State  will  follow  the  deci- 
sions  of  the  court  of  last  resort  in  another  State,  without 
inquiry  into  their  soundness,  where  the  question  concems 
the  construction  of  a  foreign  Statute  or  of  a  Statute  adopted 
from  the  legislation  of  another  State,  or  the  application  of 
the  local  law  of  a  foreign  Jurisdiction.  But  aside  from 
these  special  cases,  and  generally  where  the  question  to 
bc  decided  is  one  of  general  jurisprudence  or  concems  the 
lex  fori  or  the  interpretation  of  domestic  Statutes,  decisions 
rendered  in  another  State  are  proper  to  be  cited  if  in  point, 
and  may  be  entitled  to  respectful  consideration  if  well  rea- 
soncd,  promotive  of  justice,  and  well  supported  by  the  gen- 
eral current  of  authority,  but  they  are  not  technically  of 
force  as  precedents.  Such  decisions  may  be  followed,  if 
the  court  hearing  the  case  approves  their  reasoning  and 
conclusions.  But  it  is  at  perfect  liberty  to  disregard  them, 
and  js  not  constrained  in  this  respect  by  either  the  prin- 
ciplc  of  comity,  or  the  Constitution  and  laws  of  the  United 
States." 

Occasions  for  Citing  and  Cotisülting  Decisions  of  Oiher  States 
Hearing  in  mind  the  limited  authority  of  judicial  deci- 
sions from  other  states,  as  above  set  forth,  it  may  be  said, 
generally,  that  such  authorities  may  properly  be  cited  and 
referred  to,  first,  in  support  and  confirmation  of  a  principle 

••  Caldwell  y.  Gale,  11  Mich.  77,  84 ;  Franklin  v.  Twogooid,  26  Iowa, 
520,  96  Am.  Dec.  73 ;  Rouse,  Hazard  &  Co.  v.  Donovan,  104  Mich. 
234,  «2  N.  W.  359,  27  L.  E.  A.  577,  53  Am.  St.  Rep.  457 ;  Crippen  v. 
Uighton,  f»  N.  H.  540,  44  AU.  538,  46  L.  R.  A.  467,  76  Am.  St  Rep. 
Ift2;  Boyce  v.  City  of  St.  Louis,  2»  Barb.  (N.  Y.)  650;  Koontz  v. 
Nabb,  16  Md.  549 ;  Nelson  y.  Goree's  Adm'r,  34  Ala.  565 ;  Jamison 
T.  Bnrton,  43  Iowa,  282 ;  Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell  (Ind. 
App.)  94  N.  B.  770 ;  State  v.  Brown,  143  Wis.  405,  127  N.  W.  956 ; 
Morris  y.  City  of  Indianapolis  (Ind.)  94  N.  B.  705. 

Black  Jud.Pb.— 26 
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of  law  previously  announced  by  a  dccision  or  series  of  de- 
cisions  of  the  domestic  court;   second,  in  argument  to  in- 
duce  the  court  to  overrule  a  previous  decision  of  its  own, 
or  as  justification  for  its  so  doing;   and  third,  where  the 
case  on  trial  is  one  of  first  impression  and  not  governed 
by  any  direct  precedent.    As  to  the  first  instance,  any  ap- 
pellate  court  is  naturally  disposed  to  abide  by  its  own  pre- 
vious decisions  and  satisfied  with  citing  them  in  its  subse- 
quent  decisions  iil  similar  cases.     Any  volume  of  reports, 
opened  at  almost  any  page,  will  show  the  familiär  remark : 
"We  are  spared  the  necessity  of  referring  to  the  decisions 
in  other  states,  since  the  precise  point  has  been  settled  by 
our  own  previous  adjudications."     Yet  this  disinclination 
to  travel  outside  the  restricted  circle  of  their  own  juris- 
prudence  is  sometimes  productive  of  results  which  cannot 
be  described  as  fortunate.     In  certain  of  the  older  eastern 
States,    we    find    the    courts    often    more    burdened    than 
benefited  by  the  accumulated  mass  of  ancient  and  mod- 
ern   precedents,    and     frequently    compelled    laboriously 
to  "distinguish"  away  a  line  of  previous  decisions,  or  eise 
Stretch  them  to  the  breaking  point,  in  order  to  fit  them  to 
the  controversy  on  trial ;  whereas,  if  it  were  admitted  that 
the  case  was  really  one  of  first  impression,  and  if  it  were 
then  considered  in  the  light  of  all  pertinent  decisions  from 
other  States,  such  a  course  might  often  result  in  the  ren- 
dition  of  more  satisfactory  and  convincing  opinions,  and 
would  certainly  help  to  bring  about  that  uniformity  of  law 
and  procedure  in  the  different  states  which  is  so  much  to 
be  desired  and  as  yet  so  remote.    But  in  the  case  where  a 
decision  which  forms  a  direct  precedent  for  the  case  on 
trial  is  assailed  and  the  court  is  urged  to  overrule  it,  it 
may  well   be  buttressed   by  concurring   decisions   of  the 
courts  of  other  states  and  derive  no  inconsiderable  strength 
from  their  support.     To  cite  a  Single  instance  of  the  ap- 
plicability  of   foreign  decisions  in  this  connection,  we  may 
quote  a  remark  once  made  by  the  Supreme  Court  of  Cali- 
fornia, that  "in  answer  to  the  claim  that  these  cases  should 
be  overruled,  so  far  as  they  treat  upon  the  subject  in  band, 
it  is  enough  to  say  that  they  are  supported  by  many  au- 
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thorities  elsewhere  and  in  our  opinion  should  be  sustain- 
ed."  " 

As  to  the  conversc  case, — where  decisions  from  othcr 
States  are  used  as  arguments  to  induce  a  court  to  overrule 
a  previous  decision  of  its  own  or  break  a  line  of  such  de- 
cisions,—it  IS  but  seldom  that  an  isolated  decision  from  an- 
/  other  Jurisdiction  can  bc  relied  on  to  produce  this  effect. 
Bat  the  argument  is  much  stronger  where  concurring  lines 
of  decisions  from  numerous  other  states  can  be  produced, 
all  combining  to  make  up  what  is  called  a  "general  current 
of  authority"  or  "general  tendency  of  the  decisions."  In- 
stances  are  not  wanting  in  which  the  accumulativc  force 
of  such  a  body  of  precedents  has  availed  with  appellate 
Courts  and  caused  them  to  abandon  their  own  previous 
Position  on  the  same  question.  This  will  be  more  fuUy 
developed  in  a  later  section. 

Same;  Res  Nova  or  Case  of  First  Impression 

Where  a  particular  question  comes  before  an  appellate 
court  for  the  first  time,  and  is  therefore  not  governed  by 
any  direct  precedent,  it  is  not  only  permissible,  but  it  is 
usual  and  proper  for  the  court  to  pay  very  serious  attention 
to  a  decision  cited  from  any  other  State,  if  it  bears  fairly 
upon  the  question  at  issue.  Though  such  a  decision  is  not 
a  binding  precedent,  it  is  an  "authority,"  the  force  of  which 
may  vary  according  to  the  character  of  the  opinion,  the 
degrec  of  care  and  thoroughness  with  which  it  was  pre- 
pared,  the  vigor  and  directness  of  its  reasoning,  the  justice 
of  its  conclusions,  the  general  reputation  of  the  court  from 
which  it  proceeds,  and  other  pertinent  considerations.  And 
if  it  favorably  impresses  the  court  to  which  it  is  cited,  that 
court  may  well  adopt  its  reasoning,  follow  its  conclusions, 
and  rely  upon  its  support.  Many  instances  of  this  reliance 
upon  an  authority  from  another  State  might  be  cited,  but 
a  few  will  suffice  as  illustrations.  The  Supreme  Court  of 
Ohio,  having  to  decide  a  novel  question  in  the  law  of  mali- 
cious  prosecution,  observed  that  "having  no  direct  adjudi- 
cation  on  the  question  before  us,  we  may  look  to  the  anal- 

w  Balrd  V.  Crank,  Ö8  Cal.  2Ö3,  33  Pac.  68. 
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ogies  of  the  law,"  and  accordingly  the  case  was  decided 
on  the  authority  of  an  opinion  of  the  Supreme  Court  of  New 
York  in  a  case  which,  though  not  strictly  parallel  with  the 
case  at  bar,  presented  the  same  general  legal  question." 
In  the  same  way,  when  the  Supreme  Court  of  Oregon  was 
first  confronted  with  the  question  whether  a  woman  could 
be  admitted  to  practice  as  an  attorney  at  law  in  that  State, 
j  N  the  question  was  decided  solely  on  the  authority  of  a  de- 

cision  in  Massachusetts,  in  which  there  was  "a  very  able 
opinion  deüvered  by  the  late  chief  justice  of  the  Supreme 
Judicial  Court  of  the  State  of  Massachusetts,  now  an  asso- 
ciate  justice  of  the  Supreme  Court  of  the  United  States."" 
A  case  arose  in  Pennsylvania  where  a  person  injured  by 
a  collision  of  two  street-railway  cars  had  received  com- 
pensation  from  the  carrying  Company  and  executed  a  re- 
lease,  and  thereupon  brought  suit  against  the  other  Com- 
pany, alleging  that  it  was  the  real  wrong-doer  and  sölely 
in  fault.  The  supreme  court  of  that  State  remarked  that 
''a  case  so  unique  as  this  might  be  supposed  to  stand  alone 
in  the  books,"  but  found  "its  exact  counterpart"  in  a  de- 
cision  of  the  Supreme  Court  of  California,  in  which  a  "vigor- 
ous  opinion"  was  rendered,  which  the  Pennsylvania  court 
approved  and  followed/"  A  still  more  forcible  illustration 
may  be  found  in  an  early  decision  of  the  New  York  Court 
of  Appeals  to  the  effect  that  the  right  of  a  littoral  owner  to 
have  unobstructed  access  to  the  water  is  not  a  property 
right  of  which  he  cannot  be  deprived  without  compensa- 
tion.**  This  decision  was  based  chiefly  if  not  cntirely  on 
an  English  decision  which  was  afterwards  reversed  by  the 
House  of  Lords,  and,  after  causing  great  trouble  and  un- 
certainty  to  the  courts,  was  finally  overruled.  But  in  the 
mean  time,  it  had  been  relied  on  and  foUowed  by  the  courts 
of  three  other  states — New  Jersey,  Iowa,  and  West  Vir- 

sTTomlinson  t.  Warner,  9  Ohio,  103. 

SB  In  re  Leonard,  12  Gr.  93,  6  Pac..  426,  53  Am.  Rep.  323. 

6»  Seither  v.  PhUadelphla  Tracüon  Co.,  125  Fa.  307,  17  AU.  338. 
4  L.  R.  A.  54,  11  Am.  St  Rep.  905,  citing  Tompkins  v.  Clay  St  B. 
Co.,  66  Cal.  165,  4  Pac.  1165. 

•0  Gould  y.  Hudson  Rlrer  R.  Co.,  6  N.  Y.  522. 
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ginia — ^when  thc  same  question  was  presented  to  thcm  for 
the  first  time«  and  was  the  basis  on  which  (temporarily  at 
least)  the  law  of  those  commonwealths  was  settled  as  to 
thc  point  involved.**  So  again,  in  1881  the  Supreme  Court 
of  Texas  announced  a  hitherto  unknown  rule  of  law,  re- 
specting  the  liability  of  a  telegraph  Company  for  negligence 
in  the  transmission  of  a  message,  where  no  damage  to  the 
plaintiff  was  shown  except  "mental  anguish,"  grief,  or  in- 
Jury  to  his  feelings.  There  was  at  the  time  no  direct  ad- 
judication  upon  the  precise  question  to  be  found  anywhere 
in  the  books.  The  few  decisions  cited  by  the  Texas  court  • 
werc  not  in  point,  since  they  all  involved  some  proven  dam- 
age to  the  person,  contract  rights,  or  reputation.  The 
court  really  based  its  ruling  on  the  unsupported  Statement 
of  the  leamed  authors  of  a  certain  valuable  text-book.  But 
this  ruling  was  not  only  followed  in  the  same  State,  but 
fumished  the  unique  starting  point  for  a  similar  line  of 
decisions  in  at  least  five  other  states.** 

Reasoiis  for  Approving  and  Follozving  Decision  from  Änother 
State 
The  following  Statements  and  quotations  are  intended  to 
show  in  concrete  form  some  of  the  various  reasons  which 
have  actually  induced  the  appellate  court  of  one  State  to 
rely  upon  and  foUow  a  decision  of  the  highest  court  of  än- 
other State.  "A  strikingly  analogous  case  arose  before  the 
Supreme  Court  of  Tennessee."  •^  "The  case  is,  in  its  facts 
and  features,  almost  exactly  similar  to  the  case  under  re- 

•i  Stevens  v.  Paterson  &  N.  R.  Co.,  34  N.  J.  Law,  532,  3  Am.  Rep. 
209;  Tomlln  v.  Dnbuque,  B.  &  M.  R-  Co.,  32  Iowa,  106,  7  Am.  Rep. 
176;  Town  of  Rayenswood  v.  Flemings,  22  W.  Va.  52,  46  Am.  Rep. 
485.    And  see  Black's  Pomeroy  on  Water  Rights,  %  245  et  seq. 

•«  So  Relle  V.  Western  Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Rep. 
805;  Chapman  y.  Western  Union  Tel.  Co.,  90  Ky.  265,  18  S.  W.  880; 
Western  Union  Tel.  Co,  v.  Henderson,  89  Ala.  510,  7  Soutb.  419,  18 
Am.  St  Rep.  148;  R^ese  y.  Western  Union  Tel.  Co.,  123  Ind.  294, 
24  N.  E.  163,  7  Lw  R.  A.  583 ;  Young  v.  Western  Union  Tel.  Co.,  107 
N.  G.  370,  11  S.  B.  1044,  9  L.  B.  A  669,  22  Am.  St.  Rep.  883 ;  Wads- 
worth  T.  Western  Union  Tel.  Co.,  86  Tenn.  695,  8  S.  W.  574,  6  Am. 
St  Rep.  864. 

•3  State  ez  rel.  Forsythe  r.  Jndge,  42  La.  Ann.  1104,  8  Soutb.  305. 
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view."**  "A  case  preciscly  in  point  with  the  one  under 
consideration  has  recently  been  dctermined"  by  the  su- 
preme  court  of  another  State.**  "We  have  quoted  thus 
largely  from  the  Illinois  case  because  of  the  striking  re- 
semblance  of  many  features  of  that  case  to  those  presented 
in  the  one  we  have  in  band."  ••  The  case  cited  is  "a  lead- 
ing  case  which  has  been  recognized  as  authority  in  many 
of  the  States."  •^  The  opinion  in  the  case  cited  "has  exerted 
great  influence  in  Controlling  the  course  of  decisions  in  this 
country;  in  several  states  it  has  been  followed,  and  the 
English  Courts  have  cited  it  with  marked  commenda- 
tion."  ••  "This  is  a  leading  case,  the  ruling  being  unani- 
mous.  *  *  *  The  same  ruling  has  been  repeatedly  made 
in  that  State."  ••  The  case  cited  "was  determined  upon  a 
very  learned  discussion  of  the  question  by  both  bar  and 
court."  ^®  "On  account  of  the  magnitude  of  the  interests 
at  stake,  the  case  received  in  the  court  of  appeals  from 
both  counsel  and  court  an  elaborate  and  exhaustive  study 
and  discussion.  There  is  no  reason  to  suppose  that  any 
argument  or  authority  of  any  value,  bearing  upon  the  sub- 
ject,  can  have  escaped  a  thorough  scrutiny  and  considera- 
^tion.  The  conclusion  of  so  able  and  learned  a  tribunal,  so 
reached,  though  not  binding  on  us  merely  as  authority,  is 
eminently  entitled  to  respect,  and  it  seems  to  us  to  be 
correct."  ^^  "This  question  has  been  so  ably  and  exhaus- 
tively  treated  in  an  opinion  delivered  by  Dillon,  J.,  while 
a  member  of  the  Supreme  Court  of  Iowa,  that  it  would  be 
a  waste  of  time  upon  our  part  to  attempt  to  add  anything 

«4  Orme  v.  City  of  Rlcbmond,  79  Va.  86. 

«5  Miller  v.  Anderson,  43  Ohio  St  473,  3  N.  B.  605,  54  Am.  Rep. 
823. 

««  Rochester  v.  Armour,  92  Ala.  432,  8  South.  780. 

«7  Staton  V.  Norfolk  &  C.  R.  Co.,  111  N.  C.  278.  16  S.  B.  181,  17  L. 
R.  A.  838. 

««  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross.  112  U.  S.  377,  5  Sup.  Ct. 
184,  28  L.  Ed.  787,  speaking  of  the  dcHiislon  in  Farwell  v.  Boston  & 
W.  R.  Corp.,  4  Mete.  (Mass.)  49,  38  Am.  Dec.  339.  on  the  doctrine  of 
fellow-servants. 

e»  Leete  v.  State  Bank  of  St.  Louis,  115  Mo.  184,  21  S.  W.  788. 

70  Perkins  v.  Morse,  78  Me.  17,  2  Atl.  130,  57  Am.  Rep.  780. 

Ti  Wood  V.  Hammond,  16  R.  I.  98,  17  Atl.  324. 
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to  what  is  therc  said."  ^*  "The  cogent  reasoning"  of  thc 
judgc  delivering  the  opinion  in  a  case  cited  from  anothcr 
State  "furnishes  thc  most  ample  support  for  the  positions 
we  have  taken  in  this  discussion."  ^"  "We  may  well  adopt 
this  reasoning  of  the  Minnesota  court  as  covering  the  cn- 
tire  ground  in  a  few  words."  ^*  The  principles  of  the  case 
cited  "were  not  only  followed,  but  were  emphatically  ap- 
proved"  by  the  Supreme  Court  of  the  United  States.^* 
"The  same  view  is  taken  by  the  New  Jersey  court  of  errors 
and  appeals,  which  is  very  high  authority  in  matters  of 
equity  jurisprudence."  ^*  Respect  is  paid  to  "the  deserved 
reputation  of  the  court  and  the  great  ability  of  its  reason- 
ing." ^^  The  opinion  was  delivered  by  Chief  Justice  Shaw 
of  Massachusetts/*  by  Chancellor  Walworth  of  New 
York/*  or  "at  a  period  when  such  jurists  as  Judge  Denio 
adorned  the  bench."  •• 

Reasons  for  Disapproving  Decision  from  Another  State 

On  the  other  band,  the  following  may  be  cited  as  cx- 
amplcs  of  the  particular  reasons  which  have  induced  the 
courts  of  one  State  to  disapprove  decisions  cited  to  them 
from  other  states  and  decline  to  follow  them.  That  the 
rule  laid  down  "sacrifices  justice  to  form."  "^  That  the  de- 
cision in  question  "seems  to  be  against  reason,  to  violate 
the  principles  of  justice  and  equity,  and  not  to  be  required 
by  any  sound  public  policy."  •*  That  the  decision  was 
rendered  "by  a  divided  court  of  three  to  four,  and  has  since 
been  thc  subject  of  much  adverse  criticism,"  and  that  its 
authority  as  a  precedent,  even  in  the  State  where  rendered, 

"  Bnford  t.  Smith,  2  Tex.  Olv.  App.  178,  21  S.  W.  168. 
"Falrfield  v.  Lawson,  50  Oonn.  501,  47  Am.  Rep.  669. 
T4  Kalley  v.  Hartford  Carpet  Co.,  51  Conn.  524,  50  Am.  Rep.  47. 
Ti  Rochester  v.  Armour,  92  Ala.  432,  8  South.  780. 
T«  Cartwrlght  t.  Bamberger,  90  Ala.  405,  8  South.  264. 
TT  Phelps  V.  Borland,  103  N.  Y.  406,  9  N.  B.  307,  57  Am.  Rep.  755. 
T8  Chicago,  M.  &  St  P.  R.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ot 
184,  28  U  Bd.  787. 
T*  Ah  Thale  v.  Quan  Wan,  3  Cal.  216. 

80  Leete  t.  State  Bank  of  St.  Ix)uis,  115  Mo.  184,  21  S.  W.  788. 
si  SnlliTan  v.  McMman,  26  Fla.  543,  8  South.  450. 
"  Hunt  T.  Hunt,  45  N.  J.  Bq.  360,  19  Atl.  623. 
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"has  bcen  much  shaken."  •■  That  "it  does  not  State  the 
better  doctrine,  and  many  of  the  decisions  from  other  courts 
upon  which  it  relies  for  support  are  not  in  line  with  it 
upon  the  facts."  •*  That  the  opinion  is  "very  meager,  un- 
reasoned,  and  unsupported."  ••  That  "the  courts  render- 
ing  those  decisions  have  sufficiently  distinguished  and  ex- 
plained  them."  ••  That  "this  case,  though  meeting  with 
seeming  approval  in  [one  other],  has  been  disapproved  by 
other  high  authorities,"  and  is  spoken  of  as  "a  case  not 
likely  to  be  followed."  "^  That  the  case  in  question  has 
been  pronounced  "erroneously  decided,"  or  cited  "without 
commendation  if  not  with  dissent,"  by  text-writers  of  ac- 
knowledged  eminence.*®  That  the  decision  was  made  upon 
an  interlocutory  order  on  a  special  application.'* 

Divergent  Statutes  or  Different  L^gal  Systems 

It  should  be  noted  that  a  decision  which  is  good  author- 
ity  in  the  State  where  it  was  rendered  may  be  of  no  value 
in  another  Jurisdiction  on  account  of  differences  in  the  legal 
Systems  of  the  two  states.  For  instance,  if  the  judgment 
in  a  case  turns  entirely  upon  the  provisions  of  a  Statute,  it 
will  not  be  available  as  authority  in  another  State  unless 
the  Statute  law  of  the  latter  Jurisdiction  is  substantially 
the  same  in  this  respect.*^®    So  also,  if  the  decision  is  made 


«»  Thomas  v.  People,  to  Use  of  Joiner,  107  111.  517,  47  Am.  Rep. 
458. 

S4  Carr  v.  Eel  River  &  E.  R.  Co.,  98  Cal.  366,  33  Pac.  213,  21  L. 
R.  A.  354. 

SB  Alabama  G.  S.  Ry.  Co.  v.  Hill,  90  Ala.  71,  8  South.  90,  9  L.  R. 
A.  442,  24  Am.  St.  Rep.  704. 

8«  Adams  v.  Young.  44  Ohio  St.  80,  4  N.  B.  599,  58  Am.  Rep.  789. 

•7  Hunt  V.  Fowler,  121  111.  2C9,  12  N.  E.  331. 

««  Wood  V.  State,  47  N.  J.  Law,  461,  1  Atl.  509;  Town  of  Palatlne 
V.  Kreuger,  121  111.  72,  12  N.  B.  75. 

«•  Brinkley  v.  Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  400. 

90  See  Wilson  v.  White,  133  Ind.  614,  33  N.  B.  361,  19  L.  R.  A 
581,  where  the  coui^t,  in  speaking  of  certain  decisions  from  other 
States,  remarked:  "It  is  obvious  these  cases,  whether  right  or  wrong 
In  the  general  principle  announced  by  them,  can  have  no  Controlling 
Influence  in  the  decision  of  this  case,  because  our  Statute  diflfers  so 
widely  from  those  involved  there."  So  also  in  Kohler  v.  Agassiz, 
99  Oal.  9,  33  Pac.  741,  it  was  observed  that  **the  attachment  laws  of 
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in  accordance  with  some  local  custom  or  some  settled  pe« 
caliarity  of  the  law  of  the  State  in  which  it  w^as  given,  or 
cven  where  the  foreign  case  is  based  upon  some  widely 
divergent  view  of  the  main  subjcct.  Thus,  for  example, 
it  has  always  been  held  in  Texas  that  a  mortgage  is  merely 
a  security  for  a  debt,  and  consequently  the  decisions  in 
those  States  where  it  is  considered  as  a  conveyance  of  an 
cstate  are  entirely  inapplicable,  when  the  question  concerns 
the  relative  rights  of  the  mortgagor  and  mortgagee,  as,  in 
regard  to  the  severancc  of  the  crops.*^  So  also,  in  Alabama 
it  is  Said :  "The  doctrine  of  comparative  negligence  prevails 
in  Illinois,  and  it  would  seem  that  rulings  in  that  State  on 
the  doctrine  of  contributory  negligence  should  be  less  Con- 
trolling with  US  than  the  decisions  of  other  states  which, 
like  cur  own,  repudiate  that  doctrine."  •* 

Overruled  Cases 

Although,  as  an  original  authority,  a  decision  which  has 
been  reversed  or  overruled  is  of  little  value,  the  case  is 
somewhat  different  if  it  continued  for  some  time  to  stand 
as  good  law  and  was  not  overturned  until  after  it  had  been 
relied  on  and  followed  in  another  State.  In  that  cvent, 
when  the  decision  is  afterwards  overruled  by  the  court 
which  rendered  it,  it  does  not  follow  that  the  opinion 
which  relied  upon  it  must  also  be  discredited  as  an  au- 
thority. The  question  will  then  be  whether  the  original 
decision  or  that  which  overruled  it  is  the  more  worthy  of 

the  Beveral  states  differ  each  from  the  other  in  so  many  particulars 
tbat  without  the  utmost  caution  in  comparlng  their  provlsions  with 
onr  own,  we  are  in  constant  danger  of  being  led  astray  or  unduly 
inilüenced  by  decisions  apparently  in  point,  but  in  reality  resting 
npon  a  different  basis." 

•1  Willis  y.  Moore,  59  Tex.  628,  46  Am.  Rep.  284.  In  Oklahoma,  it 
is  Said  that,  since  the  common  law,  as  modified  by  constitutional  and 
statntory  law,  jndiclal  decisions,  and  the  condition  and  wants  of  the 
people,  in  ald  of  the  general  Statutes,  is  in  force  in  that  State,  the 
fact  precludes  the  following  of  decisions  based  upon  the  differing 
System  of  the  civil  law.  Chicago,  R.  I.  &  P.  Ry.  Ck).  v.  Groves,  20 
0kl.  101,  93  Pac.  755,  22  L.  R.  A.  (N.  S.)  S02. 

•2  Loulsville  &  N.  R.  Co.  v.  Webb,  90  Ala.  185,  8  South.  518,  11 
L.  R.  A.  674. 
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respect  and  adherence,  since  neither  is  binding  in  the  char- 
acter  of  a  precedent  in  the  other  State.  If  the  court  which 
followed  the  original  ruling  should  continue  of  the  opinion 
that  it  was  right,  and  that  the  overruling  case  was  not  cor- 
rectly  decided,  it  will  be  justified  in  adhering  to  its  own 
decisions.** 

Decisions  of  Parent  State 

Where  a  State  has  been  formed  out  of  part  of  the  ter- 
ritory of  an  older  State, — ^as  in  the  case  of  Maine,  West 
Virginia,  and  the  District  of  Columbia,  respectively  sep- 
arated  from  the  states  of  Massachusetts,  Virginia,  and 
Maryland, — judicial  decisions  rendered  in  the  parent  State, 
up  to  the  time  of  the  Separation,  are  in  the  direct  line  of 
authority  in  the  new  State  and  to  be  regarded  as  binding 
precedents,  and  they  will  generally  be  followed  without 
inquiry  into  their  soundness  or  the  reasons  on  which  they 
were  based.**  But  decisions  of  the  courts  of  the  old  State, 
after  the  erection  of  the  new  State,  are  upon  a  different 
footing.  They  are  entitled  to  respectful  consideration,  and, 
on  account  of  the  usual  and  general  similarity  of  the  laws 
and  institutions  of  the  two  states,  they  will  probably  be 
treated  with  a  higher  degree  of  deference  than  would  be 
accorded  to  decisions  proceeding  from  any  third  State.  But 
they  are  not'imperatively  binding  upon  the  courts  of  the 
new  State,  and  it  is  no  violation  of  the  rule  of  stare  decisis 
to  disregard  them  or  depart  from  them.*" 


DECISIONS  OF  INFERIOR  COURTS 

123.  A  decision  of  an  inferior  court  of  another  State  is  or- 
dinarily  entitled  to  very  little  consideration,  eitfaer 
as  evidence  of  the  law  of  that  State  or  as  an  au- 
thority on  general  principles  of  law. 

•t  Qarke  v.  Western  Assur.  Co.,  146  Pa.  561,  23  Atl.  248,  15  L.  R 
A.  127,  28  Am.  St.  Rep.  821. 

»4  Clarke  v.  Figgins,  27  W.  Va.  663 ;  Plofcham  v.  Crocker,  77  Me. 
563,  1  Atl.  827. 

»5  Phillips  V.  Negley,  117  ü.  S.  665,  6  Sup.  C?t  901,  29  Lw  BM.  1013. 
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Where  a  court  is  called  upon  to  Interpret  and  apply  the 
statutory  or  local  law  of  another  State,  it  will,  as  we  have 
already  stated,  be  guidcd  and  indecd  controUcd  by  the 
pertinent  dccisions  of  the  court  of  last  resort  in  that  State 
in  similar  cases.  But  in  the  absence  of  such  authoritative 
expositions  of  the  law,  the  decisions  of  the  inferior  courts 
of  that  State  are  generally  held  in  very  slight  esteem,  for 
the  obvious  reason  that  they  are  liable  to  be  reversed  or 
modified  by  their  own  court  of  last  resort.  Such  decisions 
may  indeed  throw  light  on  the  meaning  of  an  obscure  or 
doubtful  Statute  or  on  a  local  custom  or  peculiar  institu- 
tion,  and  in  such  cases  their  aid  is  not  wholly  to  be  reject- 
ed.  But  neither  are  they  to  be  implicitly  followed.  They 
have  no  conclusive  force  and  are  not  binding  as  precedents, 
and  their  citation  does  not  relieve  the  court  trying  the 
casc  of  the  necessity  of  forming  an  independent  judgment 
upon  the  question  involved.  This  is  especially  the  case 
whcn  conflicting  decisions  of  various  inferior  courts  of  the 
foreign  State  are  brought  forward.**  And  when  a  court  of 
first  instance,  being  obliged  to  construe  a  Statute  of  an- 
other State,  finds  itself  confronted  with  a  decision  of  an 
inferior  court  of  that  State  and  a  contrary  decision  on  the 
same  Statute  by  its  own  appellate  court,  it  must  follow  the 
latter  and  not  the  former.*^ 

Where  the  question  is  one  of  general  law,  and  decisions 
from  other  states  are  consulted  not  as  binding  precedents, 
but  merely  as  persuasive  authority,  it  is  ordinarily  the  case 
that  very  little  weight  or  influence  is  copceded  to  the  judg- 
ments  of  inferior  courts.  In  some  states  they  will  not  be 
listened  to  at  all.*'  But  generally  it  is  considered  permis- 
sible  and  proper  to  refer  to  them,  while  at  the  same  time 
very  slight  importance  is  attached  to  them,  and  they  are 
very  easily  dismissed  if  found  to  be  in  conflict  with  deci- 
sions of  higher  courts  in  other  states.**    This  low  estimate 

•«  Kilgore  V.  Bulkley,  14  Ctonn.  362. 

•7  In  re  Robertson's  Will,  23  Mise.  Rep.  450,  51  N.  Y.  Supp.  502. 

••  Dicklnson  t.  Coates,  79  Mo.  250,  49  Am.  Rep.  228. 

••  Saveland  v.  Fldellty  &  C.  Ck>.,  67  Wls.  174,  30  N.  W.  237,  58 
Am.  Rep.  863.  And  see  Kauffman  v.  Peacock,  115  Hl.  212,  3  N.  E. 
749,  where  It  was  sald:  "We  are  not  inclined  to  follow  the  mle  laid 
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of  the  value  of  judgmcnts  and  decisions  of  nisi  prius  courts 
may  be  supposed  to  rest  upon  two  principal  considerations : 
First,  their  infirmity  or  want  of  finality  in  view  of  their 
liability  to  reversal  by  the  appellate  court  of  the  same 
System;  and  second,  the  supposition  (which  is  not  always 
well  founded)  that  these  courts  are  presided  over  by  jüdges 
who  do  not  possess  the  learning  of  the  superior  courts, 
and  that  there  may  be  a  lack  of  thorough  and  exhaus* 
tive  consideration  in  their  judgments.  Still,  considerable 
weight  is  sometimes  allowed  to  a  judgment  of  a  lower 
court  of  another  System,  when  its  reasoning  is  such  as  to 
commend  its  conclusions  to  the  mind  of  the  court  before 
which  it  is  cited.  And  if  it  has  been  approved  by  the  ap- 
pellate court  which  could  have  reversed  or  modified  it,. 
and  perhaps  by  the  highest  courts  of  other  states  also, 
it  gains  greatly  in  authority.  As  an  illustration  we  may 
mention  an  opinion  delivered  by  the  Court  of  Common 
Pleas  of  Philadelphia,  which  was  approved  and  adopted 
by  the  Supreme  Court  of  Pennsylvania,  and  in  that  form 
approved  by  the  Supreme  Court  of  Illinois,  after  which 
it  was  quoted,  approved,  and  implicitly  followed  by  the 
Supreme  Court  of  Colorado.^®®    Also  it  should  be  remarked 


!|1 


down  In  the  cases  found.  In  Barbour*s  Reports.  The  court  In  which 
the  cases  were  decided  was  one  of  learning  and  ability,  but  it  was 
not  a  court  of  last  resort."  And  see  Hackney  v.  Welsh,  107  Ind, 
253,  8  N.  B.  141,  57  Am.  Rep.  101,  where  the  court  observed:  "A 
case  is  referred  to  as  reported  in  Burn's  Justice.  We  cannot  ascer- 
tain  the  facts  of  that  case,  but  we  know  that  it  was  the  dedsion 
of  the  court  of  quarter  sessions  [in  Pennsylvania]  and  therefore  of 
but  little  value  as  an  authority."  In  the  same  case,  speaklng  of  de- 
cisions of  the  supreme  courts  of  several  states  and  of  the  ünited 
States  Circuit  court,  which  were  opposed  only  by  the  decision  of  a 
nisi  prius  court  in  Pennsylvania,  the  court  said:  ''We  have  no  doubt 
that  the  authority  of  these  decisions,  waivlng  aU  other  considerations 
but  the  rank  and  standing  of  the  courts,  is  much  weightier  than  tbat 
of  the  court  of  quarter  sessions  of  Philadelphia."  As  to  the  value 
of  decisions  of  inferior  courts  as  precedents  generally,  see  supra, 
p.  118.  As  to  the  authority  of  decisions  of  inferior  State  courts  in 
the  courts  of  the  ünited  States,  see  Infra,  p.  409. 

100  German  Nat.  Bank  v.  Bums,  12  Colo.  539,  21  Pac.  714,  13  Am. 
St  Rep.  247,  following  Merehants'  Nat.  Bank  v.  Goodman,  109  Pa. 
428,  2  Atl.  087,  58  Am.  Rep.  728,  and  Drovers'  Nat.  Bank  v.  Anglo- 


1 


f- 


§  124)       OENEBAL  CUBBENT  OF  AUTHORITT         413 

that  cases  sometimes  arise  in  which  the  question  involved 
is  so  novel  that  no  decision  by  any  appellate  court  can  be 
found  bearing  upon  it.  Where  this  happens,  a  court  of 
last  resort  is  fully  justified  in  referring  to  decisions  of  in- 
ferior Courts  in  its  own  or  other  states,  and  its  own  con- 
dusion  may  be  considerably  strengthencd  by  their  Sup- 
port, howcver  frail  they  might  have  bccn  considered  in 
the  prescnce  of  higher  authorities.  For  cxample,  in  a  case 
beforc  the  Supreme  Court  of  Pennsylvania  involving  the 
construction  of  a  fire-escape  law,  it  was  said:  "This  is  a 
case  of  ßrst  impression  in  this  State,  and  we  have  but 
little  authority  on  the  subject.  *  *  *  A  similar  law 
exists,  however,  in  the  State  of  Ohio,  and  in  the  recent 
case  of  Lee  v.  Kirby,  decided  in  the  Superior  Court  of 
Cincinnati,  a  similar  construction  was  placed  on  the  word 
'owner/  ♦  ♦  ♦  And  it  is  not  without  weight  that 
three  of  the  courts  of  common  pleas  for  the  county  of 
Philadelphia  have  adopted  the  same  view."  *•* 

CONFORMING  DECISIONS  TO  GENERAL  CUR- 

RENT  OF  AUTHORITY 

124.  For  the  sake  of  uniformity,  as  well  as  out  of  respect 
for  authority,  the  supreme  court  of  a  State  should 
settle  new  questions  in  accordance  with  the  gen- 
eral  trend  or  current  of  judicial  decisions  in  other 
States,  if  such  a  unanimity  of  opinion  in  other 
jurisdictions  is  plainly  to  be  observed  and  widely 
extended.  Where  the  matter  is  important  and  the 
general  prevalence  of  the  same  rule  of  law  is  high- 
ly  desirable,  it  is  also  proper  to  pursue  this  course 
though  it  may  involve  ovemiling  one  or  more  of 
the  court's  previous  decisions. 

We  have  hitherto  considered  the  citation  and  authority 
of  Single  decisions  from  other  states,  or  of  decisions  from 

American  Facklng  &  ProTlslon  Co.,  117  lU.  100,  7  N.  E.  eOl,  57  Am. 
Bep.  855. 
loi  Schott  y.  Harrey,  105  Pa.  222,  51  Am.  Rep.  201. 
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a  Single  foreign  Jurisdiction,  and  shown  that  they  arc  not 
of  imperatively  Controlling  force  except  in  certain  cases 
where  the  law  of  a  foreign  State  must  be  ascertained  and 
applied.  It  is  equally  true  that  the  concurrence  of  Single 
decisions  or  of  lines  of  decisions  from  various  other  states, 
however  numerous,  upon  a  given  rule  or  principle  of  law, 
does  not  raise  any  of  them  to  the  rank  of  a  direct  prece- 
dent.  Yet  the  cumulative  force  of  a  general  trcnd  or  cur- 
rent  of  judicial  opinion  in  various  other  states  is  so  great 
that  no  court  will  lightly  disregard  it,  especially  if  such  a 
current  is  strong  and  wide.  On  the  contrary,  if  the  ques- 
tion  is  a  new  one  in  the  particular  State,  it  is  the  piain 
duty  of  the  court  to  conform  its  judgment  to  the  settled 
opinion  elsewhere,  unless  prevented  by  some  positive  stat- 
utory  injunction  or  other  very  cogent  reason.*®*  This  is 
based  on  two  important  considerations.  First,  it  is  greatly 
to  be  desired  that  the  laws  and  practice  of  the  various 
states  should  be  made  uniform  and  harmonious,  as  far  as 
it  is  in  the  power  of  the  courts  to  mould  them  to  that 
end.  Second,  if  the  same  rule  of  law  has  been  laid  down 
and  adhered  to  in  numerous  states,  there  is  a  very  strong 
presumption  that  it  is  correct  and  sound  in  principle,  and 
this  presumption  increases  in  force  in  proportion  both  to 
the  length  of  time  the  rule  has  been  established  and  recog- 
nized  and  to  the  number  of  different  jurisdictions  in  which 
it  is  admitted  to  be  law. 

Even  where  the  case  is  not  one  of  first  impression,  there 
may  be  instances  in  which  the  application  of  this  principle 

102  Thompson  V;  Mylne,  4  La.  Ann.  206;  Dubuch  v.  Goudchaux, 
6  La.  Ann.  780;  State  ex  rel.  Coogan  v.  Barbonr,  53  Conn.  76,  22 
Atl.  686,  55  Am.  Rep.  65  ("these  vlews  are  believed  to  be  In  harmony 
with  the  best  and  most  carefully  considered  cases'*);  Oontin^ital 
Ins.  Ck).  V.  Jachnichen,  HO  Ind.  59,  10  N.  E.  636,  59  Am.  Rep.  194 
(**the  current  of  modern  authorltj  tends  strongly  In  the  direction 
Indlcated'O ;  Bury  v.  Young,  98  Oal.  446,  33  Pac.  338,  35  Am.  St 
Rep.  186  (*'the  decisions  of  the  courts  of  many  states,  promulgated 
by  the  most  leamed  judges  of  those  states,  hold,"  etc.);  Cunning- 
ham  V.  Evansvllle  &  T.  H.  R.  Co.,  102  Ind.  478,  1  N.  B.  800,  52  Am. 
Rep.  683  ("so  the  law  seems  to  be  uniformly  settled  elsewhere,  and 
we  know  of  no  sufficient  reason  for  adopting  a  different  mle  of  deci- 
sion  in  this  State**). 
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would  be  entirely  right.  Thus,  a  case  in  Indiana  prcscntcd 
a  question  as  to  which  the  supreme  court  of  that  State  said : 
"Our  adjudged  cases  are  in  the  utmost  confusion;  it  is 
utterly  impossible  to  reconcilc  them."  Häving  therefore 
to  settle  the  rule,  the  court  decided  in  accordance  with 
what  it  considered  the  "decided  weight  of  authority"  in 
other  States.^**  So  the  Supreme  Court  of  New  York,  in 
spcaking  of  one  of  its  own  former  decisions  which  was 
cited  to  it  as  a  precedent,  but  which  it  declined  to  follow 
because  it  was  not  deliberately  considered  and  adjudged, 
remarked:  "We  may  also  add  that  that  case  has  been  re- 
viewed,  and  its  conclusions  disapproved,  by  the  courts  of 
Massachusetts,  Connecticut,  and  Vermont,"  so  that,  in 
overruling  it,  the  court  did  but  conform  to  the  general 
opinion  prevailing  elsewhere.***  Again,  where  the  question 
concems  a  general  principle  of  commercial  law,  which  is 
well  settled  and  long  established  by  the  course  of  deci- 
sions in  other  states,  the  court  should  rather  decide  in 
accordance  with  those  rulings  than  with  a  single  previous 
decision  of  its  own  which  was  not  only  an  innovation  but 
appears  to  be  erroneous  in  law  and  mischievous  in  its  con- 
sequences.  This  was  stated  by  the  Supreme  Court  of  Cal- 
ifornia in  an  opinion  in  the  course  of  which  it  said:  "In 
overruling  the  case  of  Bryan  v.  Berry,  we  feel  less  reluc- 
tance  because  we  think  the  principle  there  laid  down  is 
of  injurious  import.  We  think  that  principles  of  commer- 
cial law  long  established  and  maintained  by  a  consistent 
course  of  decision  in  the  other  states  should  not  be  dis- 
turbed;  that  the  tendency  of  such  disturbance,  in  any  in- 
stance,  is  to  confusion  and  uncertainty,  and  gives  rise  to 
perplexing  litigation  and  doubts  and  uneasiness  in  the 
public  mind.  Almost  any  general  rule  governing  com- 
mercial transactions,  if  it  has  been  long  and  consistently 
upheld  as  a  part  of  the  general  system,  is  better  than  a 
rule  superseding  it,  though  the  latter  were  much  better  as 
an  original  proposition.     *     *     ♦    The  commercial  law  has 

losPhenix  Ins.  Co.  t.  Pennsylvania  R.  Co.,  134  Ind.  215,  83  N.  B. 
970,  20  L.  R.  A.  405. 
i<»4  Harris  t.  Clark,  2  Barb.  101. 
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a  System  of  its  own,  built  up  by  centuries  and  the  wisdom 
of  learned  jurists  all  over  the  world.  It  is  not  local,  but 
applicable  to  all  the  statcs  with  few  modifications ;  and 
California,  eminently  commercial  in  its  character  and  in 
close  commercial  connection  with  the  othcr  states,  finds 
its  interest  and  safety  in  adhering  to  the  well-settled  gen- 
eral  rules  which  prevail  in  those  states,  as  the  laws  of 
trade."  ^<>» 

But  the  converse  of  this  proposition  is  equally  tnie.  That 
is  to  say,  the  rule  of  law  on  a  given  subject  in  a  given  State 
may  have  been  so  thoroughly  settied  by  a  course  of  uni- 
form decisions  and  so  generally  acquiesced  in,  that  it  would 
be  injurious  and  improper  to  disturb  it,  though  it  does  not 
accord  with  the  general  current  of  authority  elsewhere.  "I 
am  aware,"  said  a  learned  judge  in  Missouri,  "that  there 
are  to  be  found  most  respectable  cases  in  other  states  hold- 
ing  a  doctrine  somewhat  different  from  the  rulings  of  this 
court,  and  were  the  question  res  nova,  they  might  be  en- 
titled  to  serious  consideration.  But  it  is  no  longer  debat- 
able  or  open,  and  we  are  unwilling  to  unsettle  our  own  laws 
because    some    other    courts    have    entertained    different 


Views. 
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CONFLICTING    DECISIONS    OF    OTHER    STATES 

125.  Where  no  binding  precedent  exists  for  the  determi- 
nation  of  a  particular  cause,  and  the  decisions  in 
other  states,  upon  the  question  involved,  are  in  ir- 
reconcilable  conflict,  the  court  will  decide  in  ac- 
cordance  with  the  preponderance  of  authority  or 
the  general  trend  of  the  more  recent  cases,  or  will 
adopt  that  rule  which  appears  to  it  to  be  founded 
on  the  better  reasons  or  to  be  most  conformable 
to  the  principles  of  justice  and  equity,  unless,  for 


10  B  Aud  y.  Magruder,  10  Gal.  282,  291. 

1.06  Reed  T.  Ownby,  44  Mo.  206.    And  see  Brown  t.  Chesapeake  k 
O.  Ry.  Co.,  135  Ky.  708,  123  S.  W.  298,  25  L.  R.  A.  (N.  S.)  717. 
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reasons,  the  decisions  in  some  particular 
State  are  pref erred  to  all  others  and  followed  as  a 
guide. 

Prepotiderance  of  Authority 

Where  the  nile  or  principle  of  law  involvcd  in  a  particu- 
lar controvcrsy  has  been  the  subject  of  adjudication  in 
numerous  states,  and  their  courts  have  taken  such  widely 
divergent  views  of  the  question  as  to  put  their  decisions 
into  irreconcilable  conflict,  a  court  to  which  the  question 
is  presented  will  ßrst  of  all  consult  its  own  previous  de- 
cisions, or,  if  it  is  an  inferior  court,  those  of  the  court  or 
courts  having  appellate  Jurisdiction  over  it.  If  a  ruling 
can  thus  be  found  which  was  made  in  an  identical  or  simi- 
lar  case,  or  which  announced  a  principle  broad  enough  to 
Cover  the  case  at  bar,  it  will  be  followed  as  a  precedent, 
without  attention  to  the  conflict  of  authority  elsewhere.^®^ 
But  in  the  absence  of  a  direct  precedent  of  this  kind,  and 
where  it  is  logically  impossible  to  bring  the  decisions  of 
the  various  other  states  into  any  substantial  harmony  or 
agreement,  the  court  should  and  will  decide  the  case  be- 
fore  it  in  accordance  with  what  it  perceives  to  be  the 
"weight  of  authority,"  or  the  "general  current  of  authority," 
or  the  "decided  preponderance  of  authority,"  all  of  these 
phrases  having  substantially  the  same  meaning.  This  will 
suflSciently  appear  from  the  cases  cited  in  the  margin,*®* 

"»  Atwater  v.  Perklna,  51  Conn.  188. 

!•«  Windle  T.  Bonebrake  (C.  G.)  23  Fed.  165 ;  Trader  t.  Chidester, 
41  Ark.  242,  48  Am.  Rep.  38 ;  Guardian  Fire  &  Life  Assur.  Co.  v. 
Tbompson,  eS  Cal.  208,  9  Pac.  1 ;  Lascelles  v.  State,  90  6a.  347,  10 
S.  B.  945,  35  Am.  St.  Bep.  216 ;  Bhoads  v.  City  of  Metropolis,  144 
ni.  580,  33  X.  E.  1092,  36  Am.  St.  Rep.  468 ;  Myer  v.  Wbeeler,  65 
Iowa,  390,  21  N.  W.  692 ;  Innerarity  v.  Merchants'  Nat  Bank,  130 
Mlua.  332,  1  N.  E.  282,  52  Am.  Rep.  710;  McCordy  y.  Baughman, 
43  Ohio  St  78,  1  N.  E.  93;  Transfer  Co.  y.  Kelly,  36  Ohio  St.  86, 
38  Am.  Rep.  558;  Webster  y.  American  Bible  Soc.,  50  Ohio  St  1, 
38  N.  B.  297 ;  Knlght  y.  West  Jersey  R.  Co.,  108  Pa.  250,  56  Am. 
Rep.  200;  Oxnard  y.  Vamum,  111  Pa.  193,  2  Atl.  224,  56  Am.  Rep. 
255;  Hildreth  y.  Aldrlch,  15  R.  I.  163,  1  Atl.  249;  Welch  y.  Boston 
ft  P.  B.  Corp.,  14  R.  I.  609 ;  Marks  y.  SnlUyan,  9  Utah,  12,  33  Pac. 
224;  Sheffey's  E^z'r  y.  Gardiner,  79  Va.  313. 

Black  Jud.Pb. — ^27 
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which  have  been  selccted  as  examples  of  the  application 
of  this  rule,  and  not  as  an  exhaustive  list  of  the  instances 
in  which  it  has  been  applied. 

Looking  at  the  reverse  of  this  principle,— or  regarding 
the  same  principle  from  a  different  angle, — it  may  be  said 
that  a  court  will  almost  invariably  refuse  to  follow  an 
isolated  decision  in  another  State,  or  a  few  sporadic  cases 
in  other  jurisdictions,  or  a  line  of  decisions  conßned  to  a 
Single  other  State,  where  they  are  plainly  seen  to  bc  op- 
posed  in  principle  to  a  large  body  of  well-considered  ad- 
judications  elsewhere.*®* 

This  much  is  quite  piain,  but  beyond  this  it  is  by  no 
means  easy  to  say  exactly  what  constitutes  the  "weight  of 
authority"  or  a  "decided  preponderance  of  authority."  If 
the  decisions  on  one  side  of  the  question  are  few  in  number, 
while  those  on  the  other  side  are  many,  this  circumstance 
alone  may  suffice  to  show  to  which  side  the  balance  should 
incline.  But  in  general  we  cannot  suppose  a  merely  nu- 
merical  preponderance  to  be  intended.  Like  witnesseis, 
in  the  well-known  maxim,  precedents  are  to  be  "weighed, 
not  counted."  Regard  is  to  be  paid  to  their  persuasive 
force  and  to  their  accordance  with  sound  legal  reason  and 
the  general  principles  of  the  law.  Hence  a  body  of  de- 
cisions arrayed  on  one  side  of  a  disputed  question,  though 
numerically  inferior  to  those  supporting  the  opposite  view, 
may  constitute  a  preponderating  authority  if  they  proceed 
from  Courts  eminently  distinguished  for  their  leaming 
and  ability,  if  they  are  powerfuUy  reasoned  and  logically 
convincing,  and  if  they  commend  themselves  to  the  general 
sense  of  right,  justice,  and  sound  public  policy.  On  the 
other  band,  numbers  add  nothing  to  the  strength  of  a  body 
of  decisions  promulgated  by  courts  of  only  local  reputation, 
which  have  blindly  followed  each  other  without  independ- 
ent  investigation  of  the  subject,  or  which  are  unsatisfactory 
in  their  reasoning  or  citation  of  authorities,  or  which  strike 
the  judicial  mind  as  illogical,  unconvincing,  or  ill  adapted 

100  Georgia  Pac.  Ry.  Ck>.  v.  Underwood,  90  Ala.  49,  8  South.  116. 
24  Am.  St.  Rep.  756 ;  Bloomington  Mut  Ben.  Ass'n  v.  Blue,  120  IlL 
121,  11  N.  E.  331,  60  Am.  Rep.  558;    Ck>rrigaii  t.  City  of  Chicago, 
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to  subserve  the  ends  of  justice.  We  shall  have  more  to 
say  of  these  considerations  hereafter.  At  present  it  may 
suffice  to  adduce  a  few  illustrations  of  their  working  in 
practice.  In  a  case  before  the  Supremc  Court  of  the  United 
States,  it  was  said :  ''This  is  all  that  was  decided,  and  it 
does  not  aid  the  appellants,  unless  they  can  show  that  the 
law  as  held  in  Illinois,  contrary  to  the  g^eat  weight  of  au- 
thority  in  England  and  this  country,  is  that  which  should 
govern  the  present  case.  And  this  we  think  they  cannot 
de.  We  do  not  mean  to  say  that  the  Illinois  doctrine  is  not 
supported  by  some  decisions  in  other  states.  There  are 
such  decisions ;  but  they  are  few  in  number  compared  with 
those  in  which  it  is  held  that  conditional  sales  are  lawful 
and  valid,  as  well  against  third  persons  as  against  the  par- 
ties  to  the  contract."  *^®  For  another  example,  reference 
may  be  made  to  a  case  in  Nebraska,  in  which  the  question 
was  as  to  the  rate  of  interest  on  a  promissory  note  after 
maturity  and  until  judgment.  The  court  said  that  it  had 
not  previously  passed  upon  this  question,  but  that  it  had 
been  decided  by  the  Supreme  Court  of  the  United  States  and 
by  the  courts  of  last  resort  in  many  of  the  states.  Of  the 
decision  of  the  federal  court  it  was  remarked  that  it  "pre- 
sented  an  Illustration  of  those  hard  cases  which  are  some- 
times  said  to  make  bad  precedents."  It  was  pointed  out 
that  this  decision  had  been  followed  in  seven  enumerated 
states;  that  the  question  was  still  an  open  one  in  two  oth- 
ers;  and  that  a  contrary  conclusion  had  been  reached  in 
thirteen  other  states.  The  court  in  Nebraska  now  ruled  in 
accordance  with  the  doctrine  of  the  last  mentioned  group 
of  states,  not,  apparently,  on  the  ground  of  their  constitut- 
ing  a  numerical  majority,  but  on  conviction  that  their  de- 
cisions were  right  in  principle.    Two  cases  were  specially 

144  Hl.  537,  33  N.  E.  746,  21  L.  B.  A.  212 ;  State  r.  CNeU,  51  Kan. 
651,  33  Pac.  287,  24  Lu  R.  A.  555 ;  Standard  Implement  Ck>.  v.  Par- 
lin  &  Orendorff  Oo.,  51  Kan.  544,  33  Pac.  360;  Nasb  y.  Simpson, 
78  Me.  142,  3  Atl.  53 ;  State  v.  Nevin,  19  Nev.  162,  7  Pac.  650,  3  Am. 
St  Rep.  873 ;  House  r.  Yinton  Nat  Bank,  43  Ohio  St  346,  1  N.  E. 
129,  54  Am.  Bep.  813. 

iioHarkness  v.  BusseU  &  C!o.,  118  U.  S.  663,  7  Sup.  Ct.  51,  30  L. 
Ed.  285. 
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selected  for  comment  and  approval.  One  of  these  was 
from  Massachusetts,  and  it  was  remarked  that  "a  vcry  able 
and  exhaustive  opinion"  was  rendercd,  in  which  "the 
learned  judge  cites  all  the  cases,  American  and  English/' 
and  reaches  a  conclusion  in  harmony  with  "the  recent 
decisions  of  the  English  courts"  and  with  a  latcr  decla- 
ration  of  the  Supreme  Court  of  the  United  States.  The 
other  case  was  one  from  Wisconsin,  and  was  described  as 
being  "the  best  reasoned  case,"  and  one  in  which  the 
opinion  of  the  court  "answers  every  objection  and  leaves  it 
perfectly  clear  to  my  mind  that  the  rule  last  stated  is  the 
correct  one,  and  that  none  other  ought  to  bc  adopted  in 
this  State."  "^ 

Importance  of  Recent  Cases 

Another  consideration  which  is  influential  in  weighing 
the  relative  value  of  conflicting  lines  of  decisions  from  dif- 
ferent  states  is  their  rank  in  order  of  time.  The  earlier 
cases  dealing  with  a  judicial  problem  are  not  likely  to  havc 
discussed  it  so  thoroughly  or  so  intelligently  as  thosc  de- 
cisions rcfndered  after  it  has  been  exhaustively  explored  by 
many  courts  and  when  the  subject  is  clearly  illuminated  by 
their  researches.  And  again,  if  there  is,  as  to  the  particular 
subject,  a  progressive  movement  away  from  the  old  ideas 
and  criteria  and  towards  new  and  juster  Standards,  the 
evidence  of  it  is  to  be  sought  and  found  in  the  later  deci- 
sions. The  influence  of  this  argument  may  be  seen  in  the 
following  Quotation  from  an  opinion  of  the  Supreme  Court  of 
North  Carolina:  "It  is  true  that  some  of  the  cases  from 
other  States,  cited  by  the  defendant's  counsel,  go  to  the 
extraordinary  length  of  sustaining  his  proposition;  but 
these  are  not  in  accord  with  the  more  recent  and  bettcr 
authorities,  and  they  are  rapidly  being  submerged  by  the 
steady  and  increasing  current  of  judicial  decisions."  *** 

111  Kellogg  V.  LÄvender,  15  Neb.  256,  18  N.  W.  38,  48  Am.  Rep.  339. 

in  Staton  V.  Norfolk  &  C.  R.  Co.,  111  N.  C.  278,  16  S.  E.  181,  17 
L.  B.  A.  838.  And  see  simllar  remarks  in  Austin  v.  Wacks,  30  Mino. 
335.  15  N.  W.  409 ;  State  v.  McGuire,  24  Or.  366,  33  Pac.  666,  21  I. 
R.  A.  478;  Knight  v.  Weet  Jersey  R.  Oo.,  108  Pa.  250,  56  Am.  Bep^ 
200. 
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Cases  Supported  by  ''Better  Reason" 

When  the  courts  are  compelled  to  make  a  choice  bctween 
conflicting  lines  of  decisions  from  othcr  states,  Wc  very 
often  find  them  stating  as  the  basis  of  their  decision  that 
the  vicw  adopted  is  "supported  by  the  better  reason,"  or 
"founded  on"  or  "sustaincd  by  the  better  reasoning,"  or 
that  it  is  "more  reasonable"  or  "more  conformable  to  rea- 
son/'*** In  this  connection,  the  word  "reason"  may  be 
taken  in  its  logical  sense,  and  imply  the  correct  deduction 
of  right  conclusions  from  sound  premises.  l>ut  especially 
it  means  good  legal  argumentation,  that  is,  the  application 
of  well-established  general  rules,  maxims,  and  principles 
of  the  law,  as  well  as  sound  legal  analogies,  to  a  new  State 
of  facts,  in  such  a  manner  as  to  convince  the  legal  mind 
that  the  problem  is  well  apprehended,  the  materials  for  its 
Solution  well  chosen,  the  process  of  applying  them  cor- 
rect, and  the  result  inevitable.  And  more  than  thiS,  when 
the  courts  speak  of  the  "better  reason,"  it  is  frequently 
evident  that  they  mean  to  use  the  term  in  a  still  wider 
sense.  It  is  sometimes  said  that  "the  law  is  the  perfection 
of  human  reason ;"  and  here  it  is  apparent  that  the  term 
must  mean  conformity  to  the  general  ethical  Standards  of 
the  timc,  or  to  what  the  average  mind,  enlightened  by  the 
teachings  of  morality  and  guided  by  good  common  sense, 
would  regard  as  fair,  sensible,  and  just.  A  pertinent  il- 
lustration  may  be  found  in  a  case  in  Ohio,  in  which  the 
question  turned  upon  the  right  to  resist  a  sheriff  making 
an  unjustifiable  levy.  The  court  had  no  precedent  before 
it  which  it  was  bound  to  follow,  and  therefore  consulted 
the  decisions  in  other  states.  Two  decisions  in  Vermont 
were  on  one  side  of  the  question,  and  one  in  Massachusetts 
and  one  in  Illinois  on  the  other.  The  Vermont  decisions 
were  foUowed,  because  the  Ohio  court  considered  their 
reasoning  to  be  more  sound  and  convincing,  and  their 
doctrine  more  in  harmony  with  the  modern  views  of  the 
rights  of  public  officers  and  the  m^ans  of  obtaining  re- 

"» Windle  y.  Bonebrake  (C.  C.)  23  Fed.  165 ;  Trader  v.  Chidester, 
41  Ark.  242,  48  Am.  Rep.  38 ;  Woolley  y.  Lyon,  115  111.  296,  6  N.  E. 
^;  Dty  y.  Wallace,  144  lU.  256,  33  N.  E.  186,  36  Am.  St  Rep.  424; 
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dress  for  their  unlawful  acts,  than  the  decisions  in  the  oth- 
er  States  mentioned.^^* 

If  it  is  found  that  one  of  two  or  more  divergent  vicws 
of  the  same  question  is  supported  not  only  by  the  better 
reason  but  also  by  the  preponderance  of  authority  (as  ex- 
plained  above),  this  is  of  course  a  very  strong  inducemcnt 
to  adopt  and  follow  it.  Yet  the  courts  sometimes  decide 
a  new  case  entirely  against  the  weight  of  authority  in  other 
States,  on  the  ground  that  the  better  reason  is  not  with  the 
preponderating  authorities  but  with  the  dissentient  de- 
cisions. Evidently  a  mere  numerical  majority  of  decided 
cases  should  weigh  nothing  against  a  court's  conviction 
that  they  are  legally  in  the  wrong  and  that  the  views  of  the 
minority  are  based  on  sound  reason.  Thus,  we  find  the 
Supreme  Court  of  Nebraska  saying :  "While  perhaps  a  con- 
siderable  majority  of  the  reported  cases  involving  the  ques- 
tion have  held,"  etc.,  "yet  there  are  very  respectable  au- 
thorities to  the  contrary,"  and  the  rule  sanctioned  by  the 
majority  of  the  decisions  should  be  rejected  because  "il- 
logical."  *" 

Equitable  and  Moral  Considerations 

Where  the  decisions  of  other  states  are  in  irreconcilable 
conflict,  and  neither  side  of  a  disputed  question  can  be  said 
to  be  supported  by  an  overwhelming  preponderance  of  au- 
thority, the  courts  will  incline  to  adopt  that  view  which 
appears  to  them  to  be  most  in  harmony  with  the  principles 
of  justice  and  equity,  most  reasonable  and  fair  to  all  the 
persons  who  may  be  affected  by  the  rule  to  be  laid  down, 
best  in  accord  with  the  analogies  of  the  law,  most  stable 
and  uniform,  or  based  on  the  soundest  considerations  of 
public  policy.^^*    The  application  of  these  rules  may  suf- 


Tinsley  y.  Hoskins,  111  N.  C.  340,  16  S.  E.  325,  32  Am.  St  Rep.  801; 
Evants  y.  Strode's  Adm'r,  11  Ohio,  480,  38  Am.  Dec.  744;  Webster 
V.  American  Blble  Soc,  50  Ohio  St.  1,  33  N.  E.  297. 

11*  Faris  y.  State,  3  Ohio  St.  159. 

116  Mattis  y.  Boggs,  19  Neb.  698,  28  N.  W.  325. 

116  Supreme  Lodge  A.  O.  ü.  W.  y.  HutchiiisoD,  6  Ind.  App.  399, 
33  N.  E.  816 ;  GitcheU  y.  People,  146  lU.  175,  33  N.  E.  757,  37  Am. 
St.  Rep.  147;    State  v.  Guthrie.  17  Neb.  113,  22  N.  W.  77;   Allen  t. 
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ficiently  appear  from  the  following  quotations  from  opin- 
ions.  "There  arc  plenty  of  adjudications  by  courts  of  great 
authority  sustaining  both  of  these  propositions.  The  ques- 
tion  is  now  presented  to  this  court  for  the  first  time ;  and 
we  must  choose  between  these  conflicting  lines  of  author- 
ity, and  adopt  the  ruie  which  seems  to  us  to  rest  on  the 
soundest  principles  and  which  best  accords  with  the  an- 
alogies  of  the  law."  ^^^  "The  case  [cited]  seems  to  teach 
a  different  doctrine,  but  it  introduces  a  refinement  tending 
to  defeat  rather  than  promote  right,  and  is  in  conflict  with 
all  the  othcr  cases  we  have  found/'  ^**  "The  rule  best 
adapted  to  the  proper  condiict  of  business  transactions  lies 
between  the  two  extremes."  *^*  "The  rule  announced  in 
Kentucky,  Iowa,  and  South  Carolina  is  not  only  com- 
mended  by  its  justice  and  by  analogy  to  other  well-settled 
principles,  but  possesses  the  advantage  of  stability  and 
uniformity."  *'*  "After  a  careful  review  of  all  the  author- 
ities  at  our  disposal,  while  we  find  that  some  of  the  courts 
havc  so  construed  the  assignment  laws  of  the  several 
States,  ♦  *  *  yet  we  are  of  the  opinion  that  such  con- 
stniction  is  strained  and  not  in  harmony  with  the  Intention 
of  the  lawmakers  who  enacted  the  Statutes."  ^** 

Decisions  of  Particular  Courts  Preferred 

In  the  absence  of  direct  and  binding  precedents  on  a 
given  question,  and  especially  where  the  decisions  in  other 
States  arc  in  conflict,  a  court  will  often  base  its  determina- 
tion  of  the  question  on  the  decisions  of  some  one  other  State, 
in  preference  to,  or  exclusion  of,  those  of  all  others.  The 
reasons  which  may  influence  it  to  make  such  a  choice  are 
many  and  various,  and  do  not  admit  of  being  reduced  to  a 
set  of  rules.    But  the  following  general  considerations  will 

Rändle,  50  Conn.  9,  47  Am.  Rep.  S99;  Evants  v.  Strode's  Adm*r,  U 
OUo,  480,  38  Am.  Dee.  744. 

"T  Curran  t.  Witter,  68  Wis.  16,  31  N.  W.  705,  60  Am.  Rep.  827. 

»•  Bowen  r.  Tipton,  64  Md.  275,  1  Atl.  861. 

11*  Jordan  t.  Plckett,  78  Ala.  331. 

"0  Brooks  T.  Black,  68  Miss.  161,  8  South.  332,  11  L.  R.  A.  176, 
24  Am.  St  Rep.  258. 

"1  Jaffray  v.  Wolf,  1  0kl.  312,  33  Pac.  945. 
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be  found  pertincnt  and  well-supported  by  the  actual  coursc 
of  decisions.  In  the  first  place,  if  there  exists  a  close  sim- 
ilarity  between  the  laws  and  institutions  of  two  statcs,  the 
courts  of  eithcr  will  be  disposed  to  pay  much  more  heed 
to  the  decisions  of  the  other  than  to  adjudications  from  any 
third  State.  We  have  already  spoken  of  this  natural  pref- 
erence  in  the  case  of  a  new  State  formed  out  of  territory 
formerly  belonging  to  an  older  or  parent  State.  It  is  the 
same  where  the  general  body  of  Statute  law  of  a  given  State 
is  mainly  copied  from  or  modelled  upon  that  of  another 
State.  On  all  questions  of  practice  under  the  revised  Codes 
of  procedure,  the  decisions  of  the  New  York  courts  are  of 
the  highest  authority,  because  the  codes  of  nearly  all  the 
other  States  which  have  reformed  and  codified  their  pro- 
cedure are  based  on  and  closely  imitated  from  that  of  New 
York.  So  also  where  the  body  of  the  Substantive  law  has 
been  codified,  if  it  is  found  that  the  code  has  been  chiefly 
copied  from  that  of  another  State,  or  that  a  general  and 
close  similarity  exists,  the  decisions  of  that  State  will  be 
received  with  more  favor  and  listened  to  with  g^eater 
respect  than  those  cited  from  a  State  where  the  common 
law  still  preyails.  And  conversely,  in  a  State  where  the 
g^eat  body  of  the  law  relating  to  persons  and  property  is 
based  on  and  has  grown  out  of  the  common  law,  a  natural 
and  decided  preference  will  be  given  to  decisions  from  other 
"common-law  states"  over  those  proceeding  from  the  "code 
States." 

Geographical  contiguity  has  but  little  to  do  with  this 
question,  yet  it  is  not  wholly  without  influence.  Any  at- 
tempt  to  formulate  a  general  rule  on  this  point  would 
easily  be  frustrated  by  specific  contradictory  examples. 
Yet  it  is  perhaps  safe  to  State  in  general  terms  that  the  su- 
perior  courts  of  most  of  the  older  states  of  the  east  show  a 
tendency  to  prefer  the  decisions  of  their  immediate  neigh- 
bors,  along  with  those  of  the  United  States  Supreme  Court 
and  the  English  courts,  while  the  courts  of  the  westem 
states  freely  consult  decisions  from  all  over  the  Union  and 
select  the  authorities  on  which  to  base  their  decisions  with 
an  absolutely  impartial  catholicity.     Yet  there  are  cases 
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in  whkh  mere  proximity  may  fumish  a  perfectly  valid 
reason  for  following  the  decisions  of  some  other  State  in 
particular.  A  court  which  is  calied  on  to  decide  a  new 
question  may  incline  to  settle  the  law  for  its  State  in  ac- 
cordance  with  the  niles  prevailing  in  contiguous  or  near- 
by  States,  because  its  people  as  a  whole  may  have  more 
intimate  or  more  constant  trade  and  business  relations 
with  the  Citizens  of  those  other  states,  or  because  the  sim- 
ilarity  of  geographic  and  climatic  conditions  may  make 
the  leading  industries  or  kinds  of  business  in  the  State 
the  same  as  those  of  its  nearest  neighl;»ors  (e.  g.,  mining, 
stock  raising,  lumbering,  irrigational  agriculture),  or  be- 
cansc  proceedings  in  its  courts  may  more  often  involve  the 
rights  or  interests  of  people  of  adjoining  states  than  of 
those  more  remote.  Also  a  disposition  to  conform  to  the 
law  of  contiguous  states  is  sometimes  observed  in  matters 
which  do  not  form  a  part  of  the  Substantive  law,  but  re- 
lat^  merely  to  practice  or  procedure ;  as  in  a  case  in  Ari- 
zona, where,  speaking  of  the  rule  relating  to  the  proper 
limits  of  cross-examination  of  witnesses,  the  court  said: 
"The  Supreme  Court  of  the  United  States  has  discarded  the 
English  rule,  and  has  furnished  some  suggestions  for  a 
new  rule,  which  different  states  have  accepted  as  the  basis 
on  which  to  build  up  what  is  calied  the  'American  rule/ 
These  suggestions  have  been  adopted  in  California  and  Ne- 
vada, and  our  intimate  relations  with  these  states  lead  us 
to  believe  that,  on  the  whole,  it  will  be  more  satisfactor}' 
to  all  parties  interested  to  have  our  practice  in  harmony 
with  theirs."  *" 

Irrespective  of  such  considerations  as  these,  there  are 
certain  State  courts  whose  decisions  have  always  been  (or 
at  some  period  in  their  history  have  been)  so  universally 
csteemed  for  their  learning,  thoroughness,  and  justice  that 
thcir  authority  far  outweighs  that  of  other  less  eminent 
courts,  and  whose  adjudications  are  received  with  defer- 
ence  and  treated  with  high  consideration  in  all  other  courts, 
wbether  near  or  remote.  This  point  has  been  discussed  in 
the  first  chapter  of  this  book,  to  which  reference  may  be 

"« BjMb  T.  French,  1  Ariz.  99,  26  Pae.  816. 
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niade  for  a  fuller  elucidation  of  the  principle  involved  as 
also  for  pertinent  illustrations.  "* 

But  even  when  due  allowance  is  made  for  the  legiti- 
mate  influence  of  all  these  various  reasons  which  may  the- 
oretically  be  supposed  to  induce  the  court  to  prefer  and 
follow  the  decisions  from  a  certain  other  State,  rather  than 
decisions  from  elsewhere,  it  is  probably  safe  to  say  that 
the  consideration  which  will  ultimately  determine  its  choice 
is  the  strength  and  convincing  character  of  some  particular 
decision  or  line  of  decisions  cited  to  it.  At  least,  all  other 
considerations  will  break  down  in  the  face  of  a  decision 
which  appeals  to  the  mind  of  the  court  as  thoroughly  sat- 
isfactory  and  convincing.  This  is  illustrated  by  a  ruling 
of  the  Supreme  Court  of  Washington,  where,  on  the  ques- 
tion  of  the  negotiability  of  notes  of  a  certain  kind,  it  ap- 
peared  that  the  decisions  in  various  other  states  were  in 
utter  and  hopeless  conflict.  The  court  said :  "We  shall  not 
attempt  any  review  of  the  cases  on  either  side,  but  shafl 
content  ourselves  with  reference  to  a  Single  case"  decided 
by  the  Supreme  Court  of  Alabama.  In  this  case,  "the  judge 
who  pronounced  the  opinion  of  the  court  entered  upon  the 
consideration  of  this  question  with  a  confessed  bias  in 
favor  of  the  proposition  that  notes  of  this  kind  are  not 
negotiable;  but  after  a  more  careful  investigation  into  the 
adjudged  cases,  and  especially  a  more  critical  consideration 
of  the  reasons  upon  which  the  divergent  conclusions  of 
other  courts  were  made  to  rest,  he  had  become  convinced 
that  the  rule  that  such  notes  are  negotiable  was  the  proper 
one.  In  the  course  of  the  opinion  in  this  case,  a  large  num- 
ber  of  authorities  upon  each  side  of  the  proposition  are 
cited  and  commented  upon,  and  the  opinion  gives  evidence 
of  a  most  careful  examination  of  the  question,  and  we  are 
satisfied  with  the  result  thereof."  ^** 

Decision  "on  Principle^' 

Occasionally  it  happens  that  a  court  which  is  under  the 
necessity  of  deciding  a  new  question,  and  which  finds  the 

128  Supra,  p.  113. 

12«  Second  Nat  Bank  of  Ck>lfax  y.  Anglin,  6  Wash.  403,  33  Pac. 
1056,  following  Montgomery  y.  Orossthwait,  90  Ala.  553,  8  South.  4dS, 
12  L.  R.  A.  140,  24  Am.  St.  Rep.  832. 
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decisions  in  the  other  states  to  be  in  irreconcilable  con- 
flict,  will  reject  them  all,  and  decide  the  cause  in  accordance 
with  the  general  analogies  of  the  law,  or  in  accordance  with 
its  own  ideas  of  justice,  convenience,  and  sound  public 
policy.  This  is  what  is  called  deciding  "on  principle,"  and 
the  process  has  been  fully  described  in  an  earlier  chapter.^'* 
But  a  few  illustrations  may  be  here  added,  in  the  form  of 
quotations  from  the  reports,  to  show  the  process  in  action. 
"The  authorities  on  the  point  are  numerous  and  in  irrecon- 
cilable conflict.  *  *  *  The  decisions  of  this  court  on 
the  matter  in  band  are  not  such  as  to  stand  between  us  and 
the  adoption  of  either  of  the  views  above  set  forth.  Aside 
from  dicta,  there  are  but  two  cases  which  bear  upon  the 
point,  and  the  tendencies  of  these  are  in  opposite  directions 
if  we  are  to  construe  them  by  the  language  of  the  opin- 
ions  and  without  reference  to  the  particular  facts  of  the 
cases.  *  *  *  We  are  left  therefore  to  choose  between 
the  two  doctrines  on  principle  and  unfettercd  by  adjudi- 
cations  to  constrain  us  towards  either."  ^**  "The  cases 
above  cited  are  not  intended  to  be  exhaustive  on  either 
side  of  the  prc^osition.  I  shall  not  attempt  a  reconciliation 
whcre  reconciliation  is  impossible;  but  as  the  question  is 
new  in  this  State,  the  court  is  left  to  adopt  such  views  as 
appcar  to  rest  upon  principle."  ^*^  "Finding  this  con- 
traricty  of  opinion  in  the  courts  of  last  resort,  we  naturally 
recur  to  the  tcxt-writers  to  ascertain  how  the  scale  ought 
to  be  adjusted  and  what  held  to  be  the  better  opinion.  But 
instead  of  resoiving  our  doubts,  we  find  the  conflict  re- 
newed  with  an  energy  almost  acrimonious  in  its  vigor. 
*  *  *  Amidst  this  great  contrariety  of  opinion,  we  must 
draw  Qur  conclusions  in  conformity  with  the  spirit  of  our 
own  decisions,  and  according  to  the  dictates  of  a  sound 
adherence  to  general  principles."  **■ 

12S  Snpra,  p.  162. 

is<  Hayes  ▼.  Westoott,  91  Ala.  143,  8  South.  337,  11  L.  R.  A.  488, 
24  Am.  St  Rep.  875. 

12T  wukinson  ▼.  HeaTenrich,  68  Mich.  574,  26  N.  W.  139,  66  Am. 
Hep.  708. 

i2>  Lawson  ▼.  Conaway,  37  W.  Va.  169,  16  S.  E.  664,  18  L.  B.  A. 
627,  38  Am.  St.  Bep.  17. 
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ENGLISH  DECISIONS  ON  THE  COMMON  LAW 

126.  Decisions  of  the  English  courts  upon  the  common 
law  or  the  general  principles  of  jurisprudence,  if 
rendered  before  1776,  are  of  high  authority  and 
have  the  füll  force  of  judicial  precedents  in  the 
American  courts;  but  if  rendered  after  that  date 
they  are  not  of  Controlling  authority,  though  they 
may  properly  be  followed,  if  deemed  satisfactory 
and  convincing  and  not  in  conflict  with  any  more 
imperative  precedent. 

General  Rule 

During  the  colonial  period  of  American  history,  and  be* 
fore  the  Declaration  of  Independence,  the  English  com* 
mon  law  was  in  force  throughout  the  thirteen  colonies, 
substantially  the  same  as  in  the  parent  country,  and  the 
superior  courts  of  Great  Britain  were  naturally  and  neces- 
sarily  regarded  as  the  authoritative  expounders  of  that 
law,  and  their  decisions,  upon  all  questious  g^owing  out  of 
it,  were  of  Controlling  authority.  Hence,  in  so  far  as  any 
portions  of  the  common  law  may  still  remain  in  force  and 
unchanged  in  any  of  our  states,  the  judgments  of  the  Eng- 
lish courts,  rendered  before  the  period  of  the  Separation, 
are  still  of  binding  force,  because  they  are  in  the  direct 
line  of  authority,  and  because  they  must  be  considered  as 
the  highest  and  most  conclusive  evidence  of  what  the  com- 
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mon  law  was  at  that  time,  or  perhaps  as  constituting  in 
themselves  not  merely  an  exposition  of  the  common  law, 
but  a  part  of  it.  But  after  1776,  the  American  states  took 
the  common  law  into  their  own  hands  and  proceeded  to 
mould  it  to  their  own  purposes,  both  by  legislative  activity 
and  by  the  course  of  judicial  decisions.  Prom  that  time  on, 
so  far  as  it  was  retained  in  force  here,  it  became  American 
law,  not  English  law,  and  therefore  it  ceased  to  receive 
any  increment  from  the  judgments  of  the  English  courts. 
In  some  states,  it  was  formally  adopted  by  Constitution  or 
Statute,  in  so  far  as  it  might  be  applicable  to  local  needs 
and  conditions.  In  others,  it  began  to  undergo  a  process 
of  adaptation  and  modification  by  the  ruiings  of  the  courts. 
In  all,  it  has  been  very  greatly  changed.  From  that  pc- 
riod,  therefore,  the  authoritative  exposition  of  the  common 
law  belonged  to  the  American  courts,  and — since  the  tnith 
is  that  the  judicial  exposition  of  the  common  law  enters 
into  it  and  become§  a  part  of  it — the  British  courts  no 
longer  possessed  the  authority  to  add  to,  subtract  from, 
or  in  any  wise  alter  the  common  law,  in  so  far  as  it  con- 
stituted  a  part  of  the  law  of  any  one  or  all  of  the  American 
States.  Hence  the  rule  that  English  decisions,  made  sub- 
sequent  to  the  date  of  our  Separation  from  the  British 
Empire,  though  they  are  entitled  to  great  respect,  and  may 
properly  be  consulted  and  followed,  when  deemed  satis- 
factory  and  convincing  Solutions  of  the  legal  questions 
involved,  and  in  the  absence  of  any  direct  and  binding  prec- 
edent  here,  still  are  not  to  be  received  as  absolute  or  Con- 
trolling authority  in  our  courts.*  As  remarked  by  Denio, 
J.,  in  one  of  the  cases  cited :  "It  is  scarcely  necessary  to  say 
that  the  English  cases  since  the  revolution  are  not  re- 
garded  as  authority  in  our  courts.  Upon  disputed  doctrines 
of  the  common  law,  they  are  entitled  to  respectful  consid- 
eration;  but  where  the  question  relates  to  the  construc- 
tion  or  efFect  of  a  written  contract,  they  have  no  greater 

1  Cathcart  t.  Robinson,  5  Pet.  264,  8  L.  Ed.  120;  Koontz  ▼.  Nabb, 
16  Md.  549;  Andrews  v.  Durant,  11  N.  Y.  35,  62  Am.  Dec.  56; 
Johnson  y.  Union  Fac.  Coal  Co.,  28  Utah,  46,  76  Pac.  1089,  67  L.  R. 
A.  506 ;  Hilliard  y.  Rlchardson,  3  Gray  (Mass.)  349,  63  Am.  Dec.  743. 
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weight  than  may  bc  due  to  the  reasons  given  in  their 
Support."  ^  In  those  of  our  present  states  wherc  the 
common  law  was  never  in  force,  the  basis  of  their  juris- 
prudence  bcing  derived  from  the  civil  law,  the  English 
decisions  upon  the  principles  of  the  unwritten  law  are  of 
course  of  very  little  importance.  But  still  occasions  may 
arise  when  a  resort  to  them  will  be  proper  or  even  neces- 
sary.  Thus  in  Louisiana,  it  is  said  that,  when  a  question 
arises  under  the  laws  of  another  State,  where  the  principles 
of  the  common  law  and  the  English  system  of  equity  pre- 
vail,  and  where  the  home  courts  may  look  to  the  English 
authorities  for  principles  of  decision,  the  courts  of  Louisia- 
na should  apply  the  same  principles,  as  laid  down  in  those 
decisions  and  in  works  of  approved  authority.* 

Principle  of  Comity 

An  apparent  exception  to  the  foregoing  rule  is  found 
in  the  occasional  instances  in  which  the  English  decisions 
are  implicitly  followed  on  the  principle  of  comity,  rather 
than  of  Obligation.  For  example,  in  a  case  in  a  federal 
court,  it  appeared  that  a  certain  vessel,  purporting  to  be 
owned  by  a  British  subject,  was  in  reality  the  property  of 
an  American  Citizen,  and  was  sailed  under  false  colors  and 
a  fraudulent  nationality.  An  agreement  was  made  be- 
tween  a  third  party  and  the  real  owner  of  the  vessel  that 
the  former  should  make  a  loan  to  the  latter  on  his  per- 
sonal Obligation,  and  that  it  should  be  secured  by  a  mort- 
gage  on  the  vessel,  to  be  exccuted  by  the  fictitious  owner. 
It  was  shown  that,  by  the  law  of  England,  the  use  of  the 
British  flag  and  national  character  upon  vessel s  not  owned 
by  British  subjects,  was  unlawful.  And  it  was  accord- 
ingly  held  that  it  was  the  duty  of  the  United  States  court, 
on  the  principles  of  comity,  to  apply  the  same  rule  and  to 
adjudge  the  mortgage  to  be  void.* 

Weighing  and  Criticising  English  Authorities 

Where  the  English  decisions  are  consulted  as  persuasive 
evidence  of  the  doctrines  of  the  common  law  or  the  gen- 


s  Andrews  v.  Durant,  11  N.  Y.  35,  44,  62  Am.  Dec.  56. 
s  Young  ▼.  Templeton,  4  La.  Ann.  254,  50  Am.  Dec.  563. 
*  The  Acme,  2  Ben.  386,  Ffed.  Gas.  No.  27. 
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cral  principles  of  jurisprudence,  not  as  binding  authorities 
to  be  followed  whether  right  or  wrong,  their  valuc  is  of 
course  to  be  detcrmined  by  those  considerations  which 
ordinarily  affect  the  force  of  judicial  precedents.  Thus, 
it  is  Said  that  even  the  decisions  of  the  English  courts 
prior  to  the  American  Revolution,  in  order  to  be  accepted 
as  binding  evidence  of  the  common  law,  must  be  clear 
and  unequivocal.*  And  a  decision  by  an  English  court, 
which  was  regarded  by  the  English  bench  and  bar  as  so 
unreasonable  as  to  Warrant  a  resort  to  legislation  to  elim- 
inate  it  from  the  body  of  the  English  law,  need  not  and 
should  not  be  followed  by  the  American  courts.*  At  the 
same  time,  it  is  said  that,  in  a  case  arising  for  the  first 
time  in  an  American  State,  the  rule  of  the  common  law 
applicable  to  and  which  should  govem  that  case  will  not 
be  disregarded  and  a  new  rule  created  by  the  court,  merely 
because  the  English  judges  have  frequently  regretted  the 
adoption  of  the  rule,  as  such  a  course  would  be  a  Usurpa- 
tion of  power  by  the  judiciary.^  And  the  fact  that  a 
pertinent  English  case  may  have  been  overruled  does  not 
necessarily  detract  from  its  value  as  a  precedent  before 
an  American  court.  The  paradox  apparently  involved  in 
this  Statement  may  be  resolved  by  reflecting  that  as  neither 
the  original  decision  nor  that  which  overruled  it  is  of 
binding  authority  here,  both  decisions  are  equally  open  to 
the  scrutiny  and  criticism  of  an  American  court,  which 
may  very  well  happen  to  be  more  impressed  with  the 
soundness  and  the  justice  of  the  first  decision  than  of  the 
later  one,  and  more  inclined  to  follow  it,  especially  if  the 
original  decision  has  been  approved  by  other  courts  in 
America,  and  the  overruling  decision  repudiated.^     And 

B  Ebc  parte  BeviUe,  58  Fla.  170,  50  South.  685,  27  L.  R.  A.  <N.  S.) 
273. 

« North  Chicago  St  R.  Co.  v.  Le  Grand  Co.,  Ö5  111.  App.  435. 

T  Johnson  y.  Fall,  6  Cal.  359,  65  Am.  Dec.  518. 

•See,  as  an  illnstratlon,  Citizens'  Nat  Bank  y.  Brown,  45  Ohio 
St  39,  11  N.  B.  799,  4  Am.  St  Rep.  526,  where  it  was  said:  "The 
mle  which  we  think  should  goyem  in  the  case  at  bar  is  in  keeplng 
with  the  decision  in  Rolt  y.  Watsan,  4  Bing.  273,  a  case  overruled 
In  England  bnt  not  in  America,  and  which,  in  cur  Judgment  com- 
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in  general  our  courts  are  free  to  make  their  selection  from 
among  the  English  decisions,  if  they  are  to  be  consulted 
at  all,  and  will  give  the  preference  to  those  which  are  seen 
to  have  been  thoroughly  argued,  carcfully  considered  by 
the  court,  and  based  upon  sound  principles  of  justice  and 
^ood  legal  argument.* 

Early  Statutes  Forbidding  Citation  of  English  Cases 

In  several  of  the  states,  at  an  early  day,  Statutes  werc 
enacted  prohibiting  the  citation  of  decisions  of  the  English 
<:ourts  except  such  as  were  rendered  before  the  Separation 
from  the  mother  country.  Thus,  in  Kentucky,  it  was  en- 
acted in  1807  that  "reports  and  books  containing  adjudged 
cases  in  the  kingdom  of  Great  Britain,  which  decisions 
have  taken  place  since  the  4th  July,  1776,  shall  not  be  read 
nor  considered  as  authority  in  any  of  the  courts  of  this 
Commonwealth."  Yet,  notwithstanding  this  Statute,  it  was 
held  by  the  courts  that  while  the  later  English  decisions  had 
no  authority  as  obligatory  rules,  yet  they  might  be  consult- 
ed and  used  so  far  as  the  reasoning  and  illustration  of  prin- 
ciples could  enlighten  the  understanding  and  persuade  the 
judgment.^®  There  was  a  similar  Statute  in  Pennsylvania, 
and  it  was  regarded  in  the  same  way  by  the  supreme  court 
of  that  State.  In  one  of  the  cases  it  was  said  by  Chief  Jus- 
tice Tilghman:  "The  cases  in  favor  of  it  [the  rule  con- 
tended  for  by  the  prosecution]  in  the  English  courts,  if 
any  such  there  be,  are  since  the  American  Revolution,  4th 
July,  1776,  and  therefore  no  authority  here.  But  although 
our  legislature  has  forbid  the  citing  of  such  cases  in  our 
courts,  yet  it  was  never  so  unwise  or  so  illiberal  as  to 
wish  to  restrain  the  judges  from  deriving  useful  infonna- 
tion  from  the  opinions  of  learned  foreigners  of  all  nations. 
I  have  therefore  had  the  curiosity  to  run  through  the  Eng- 
lish decisions  on  questions  similar  to  that  before  us,  and 

mends  itself  as  an  authorltative  expositlon  of  tbe  law  on  the  subject* 
matter  adjudicated." 

•  See,  for  instance,  Glenn  y.  Howard,  65  Md.  40,  3  AtL  885. 

10  Lelgh  V.  E^^erheart'8  Ex'r,  4  T.  B.  Mon.  (Ky.)  379,  16  Am.  Dee. 
160.  And  .«;ee  Hickman  t.  Boffman,  Hardin  (Ky.)  348;  Markt  T. 
Horria,  4  Hcii.  &  M.  (Ya.)  463. 
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it  appears  to  me"  etc.^*  And  indeed,  during  thc  early  days 
of  the  Republic,  it  was  absolutely  neccssary  to  turn  to  the 
decisions  of  the  English  judges  for  guidance  in  some  of  the 
departments  of  the  law,  such  as  equity  jurisprudence,  be- 
cause  practically  all  such  cases  were  then  cases  of  iirst 
impression  in  this  country,  and  therc  was  little  or  no 
domestic  precedent  to  be  followed.** 


ADOPTED  BRITISH  STATUTES 


127.  Decisions  of  the  superior  courts  of  England  are  au- 
thoritative  precedents  upon  the  construction  and 
Interpretation  of  British  Statutes  which  have  been 
adopted,  in  their  identical  form  or  in  substantially 
the  same  language»  by  the  legislature  of  an  Amer- 
ican State  or  by  Congress,  provided  that  such  de- 
cisions were  rendered  before  1776,  in  the  case  of  a 
Statute  which  was  then  in  force  in  England,  or,  in 
the  case  of  a  later  Statute,  prior  to  the  date  of  its 
adoption  in  America. 

In  regard  to  that  part  of  the  statutory  law  of  England 
which  was  in  force  at  the  time  of  the  American  Revolution, 
and  which  was  adopted  in  the  American  states,  or  con- 
stituted  a  part  of  the  original  law  which  they  assumed  to 
live  under  after  the  War  of  Independence,  the  decisions  of 
the  English  courts  upon  the  construction  of  such  Stat- 
utes, made  before  that  event,  are  direct  and  binding  au-  . 
thorities.  But  for  the  reasons  stated  in  the  preceding  sec- 
tion,  the  judgments  of  the  English  courts  interpreting  such 
Statutes,  when  given  after  the  Separation  of  the  two  coun- 
trics,  are  not  to  be  received  as  absolute  or  imperative  au- 
thority  in  our  courts,  except  in  so  far  as  they  show  what 
was  the  course  of  judicial  decisions  prior  to  that  event.** 

>^  Lewer  ▼.  Ck>mnionwea1th,  15  Serg.  &  R.  (Pa.)  93. 

it  See  tbls  point  ezpounded  by  Ohancellor  Kent  in  the  case  of 
Doke  of  Gamberland  v.  Codrington,  8  Johns.  Ch.  (N.  X.)  262,  8  Am. 
Dec  4d2. 

^*  Mayor,  etc.,  of  Baltimore  t.  Williams,  6  Md.  235. 

Black  Jud.Pb.— 28 
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This  was  fully  brought  out  in  a  decision  of  thc  Supreme 
Court  of  the  United  States,  in  which  it  was  said:  "The 
nile  which  has  been  uniformly  observed  by  this  court  in 
^  construing  Statutes  is  to  adopt  the  construction  made  by 
the  Courts  of  the  country  by  whose  legislature  the  Statute 
was  enacted.  This  rule  may  be  susceptible  of  some  modi- 
fication  when  applied  to  British  Statutes  which  are  adopted 
in  any  of  these  states.  By  adopting  them,  they  become 
our  own  as  entirely  as  if  they  had  been  enacted  by  thc 
legislature  of  the  State.  The  received  construction  in  Eng- 
land at  the  time  they  are  admitted  to  operate  in  this  coun- 
try, indeed  to  the  time  of  our  Separation  from  the  British 
Empire,  may  very  properly  be  considered  as  accompanying 
the  Statutes  themselves  and  forming  an  integral  part  of 
them.  But  however  we  may  respect  subsequent  decisions, 
— and  certainly  they  are  entitled  to  great  respect, — ^we  do 
not  admit  their  absolute  authority.  If  the  English  courts 
vary  their  construction  of  a  Statute  which  is  common  to 
both  countries,  we  do  not  hold  ourselves  bound  to  fluctuate 
with  them."  ^* 

In  regard  to  British  Statutes  of  a  later  date,  when  such  a 
law  is  copied  or  adopted,  wholly  or  in  part,  by  Congress 
or  a  State  legislature,  after  having  received  a  settled  con- 
struction by  the  decisions  of  the  English  courts,  the  leg- 
islature so  enacting  it  is  presumed  to  be  cognizant  of  such 
construction,  to  accept  or  acquiesce  in  it,  to  understand  the 
Statute  in  the  light  of  it,  and  to  intend  that  it  shall  be  in- 
terpreted  in  the  same  way  by  our  own  courts.  Hence 
the  English  decisions  which  have  been  concemed  with  the 
interpretation  of  the  Statute  (up  to  the  time  of  its  adop- 
tion  in  this  country,  but  not  afterwards)  are  not  merely 
persuasive  evidence  of  its  meaning,  but  have  entered  into 
and  become  a  part  of  the  law  and  are  therefore  direct  and 
binding  precedents."       Thus,  it  is  said  by  the  Supreme 

1*  Cathcart  v.  Robinson,  5  Pet.  2Ö4,  8  L.  Bd.  120. 

iB  Interstate  Commerce  Commission  v.  Baltimore  &  O.  R.  Co^  145 
U.  S.  263,  12  Sup.  Ct.  844,  36  L.  Ed.  699;  Pennock  v.  Dialogue,  2 
Pet  1,  7  L.  Ed.  327;  Kirkpatrick  v.  Gibson,  2  Brock.  388,  Fed.  Gas. 
No.  7,848:  Kennedy's  Heirs  ▼.  Kemiedy's  Heirs,  2  Ala.  671;  Meak- 
ings  V.  OchUtree,  5  Port  (Ala.)  395;    T!yler  v.  Tyler,  19  lU.  151: 
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Court  of  the  United  States:  "It  is  a  received  canon  of 
construction,  acquiesced  in  by  this  court,  that  where  Eng- 
lish  Statutes,  such,  for  instance,  as  the  Statute  of  frauds 
and  the  Statute  of  limitations,  have  been  adopted  into  our 
own  legislation,  the  known  and  settled  construction  of 
those  Statutes  by  courts  of  law  has  been  considered  as 
silently  incorporated  into  the  acts,  or  has  been  received 
with  all  the  weight  of  authority."  *•  So  by  the  Supreme 
Court  of  Pennsylvania :  "The  common-law  rule  prevailed 
in  England  until  the  passage  of  the  Wills  Act  of  1  Vict.  c. 
26  (1838),  the  twenty-fourth  section  of  which  is  identical 
in  form  with  the  first  section  of  our  Statute  of  1879.  The 
several  adjudications  which  had  been  made  upon  the  ior- 
mer  in  the  courts  of  England  are  important,  therefore,  in  the 
construction  which  we  should  put  upon  the  latter;  these 
adjudications  may  indeed  be  supposed  to  have  been  in 
the  mind  of  the  legislature  when  this  section  of  the  Eng- 
lish  Statute  was  incorporated  into  ours."  *^  So  again,  in 
the  third  section  of  the  Interstate  Commerce  Act,  Con- 
gress  adopted  the  language  of  the  English  Traffic  Act  of 
1854,  in  respect  to  "undue  preferences."  Hence  it  is  to  be 
presumed  that  it  was  intended  also  to  adopt  the  construc- 
tion given  to  these  words  by  the  English  courts,  and  they 
are  so  construed,  following  the  English  cases.^"  And 
further,  where  a  statutory  provision  introduces  no  new 
principle,  but  is  merely  affirmative  of  the  common  law,  the 
decisions  upon  the  common  law  are  applicable  as  prec* 
edents  after  the  enactment  of  the  Statute.** 

McEJnnon  ▼.  McLean,  19  N.  C  79;  Lavender  ▼.  Rosenheim,  110 
Md.  150,  72  Atl.  669,  132  Am.  St  Rep.  420;  Jarvla  v.  Hitch,  161 
Ind.  217,  67  N.  B.  1057;  Norfolk  &  W.  R.  Co.  v.  Cid  Dominion 
Baggage  CJo.,  99  Va.  111,  37  S.  E.  784,  50  L.  R.  A.  722;  Adams  v. 
Field,  21  Yt  256;  Marqueze  y.  Galdwell,  48  Miss.  23. 

!•  McDonald  v.  Hovey,  110  U.  S.  619,  4  Sup.  Ct  142,  28  L.  Ed. 
269,  dting  Pennock  v.  Dialogne,  2  Pet.  1,  18,  7  L.  Ed.  327. 

17  Appeal  of  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.,  108  Pa.  492, 
1  Ati.  233. 

18  Interstate  Commerce  Commission  v.  Baltimore  &  O.  R.  Co.,  145 
U.  8.  263,  12  Sup.  Ct.  844,  36  L.  Ed.  699;  McDonald  v.  Hovey,  110 
U.  S.  619,  4  Sup.  Ct.  142,  28:  L.  Bd.  269. 

«Wren  v.  Dooley,  97  m.  App.  88. 
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But  it  is  necessary  to  the  application  of  this  rule  that 
there  should  be  either  a  substantial  identity  or  at  least  a 
very  close  similarity  between  the  language  of  the  original 
Statute  and  that  which  is  alleged  to  have  been  copied  from 
it.  If  they  differ  in  important  details,  so  that  it  cannot  be 
Said  with  certainty  that  the  interpretation  of  the  original 
Statute  would  have  been  the  same  if  the  added  or  changed 
provisions  had  been  before  the  court,  then  the  English  de- 
cisions  are  not  of  authority.**  And  in  fact,  it  is  also  a 
well-known  rule  of  construction  that  if  a  legislature,  tak- 
ing  a  Statute  from  elsewhere  as  a  model,  proceeds  to  change 
or  Vary  its  language  in  detail,  it  is  presumed  to  have  done 
so  with  the  purpose  of  avoiding  the  construction  already 
put  upon  it,  or  with  the  intention  that  it  should  be  in- 
terpreted  in  a  different  manner;  for  change  of  language 
implies  a  purpose  to  change  the  meaning.*^ 


* 


ENGLISH  EQUITY  CASES 

128.  The  decisions  of  the  English  courts  in  equity  cases, 
while  not  absolutely  binding  on  American  courts, 
are  received  with  a  peculiar  respect  and  accorded  a 
very  high  degree  of  authority. 

The  elaborate  and  complex  system  of  equity  juris- 
prudence,  as  it  Stands  now,  owes  very  little  if  anything  to 
the  aid  of  legislative  enactments.  Practically  in  its  entirety 
it  is  the  product,  slowly  evolved,  of  successive  decisions 
of  the  courts.  Its  foundations  were  laid  deep  and  strong, 
its  rules  and  maxims  gradually  worked  out,  and  its  prin- 
ciples  applied  to  a  multiplicity  of  cases,  by  the  chancellors 
of  England,  and  their  judgments  form  the  great  fountain- 
head  of  modern  equity  law  and  practice.  To  a  much  great- 
er  extent  than  in  any  other  department  of  the  law,  these 
adjudications  constitute  the  law  itself,  instead  of  being 

so  Miller  ▼.  McNeiU,  35  Pa.  217,  78  Am.  Dec.  333. 

31  Copper  Queen  Ck>iisol.  Min.  Co.  ▼.  Territorial  Board  of  Eqnall- 
TAtion,  9  Ariz.  383,  84  Pac.  511  (affirmed  206  U.  S.  474,  27  Sop.  Ct. 
€05,  51  L.  Ed.  1143);  Kirman  y.  Pownlng,  25  Nev.  378,  61  Pac  lOOa 
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merdy  evidence  of  it.  Hence  the  English  equity  decisions 
arc  very  constantly  and  very  properly  rcferrcd  to  by  Amer- 
ican Courts  having  equitable  Jurisdiction,  for  their  in- 
formationand  guidance.  To  take  a  single  example,  in  that 
branch  of  equity  jurisprudence  which  is  concemed  with 
tnists,  their  creation  and  incidents,  great  reliance  is  placed 
by  most  American  courts  upon  the  determinations  of  the 
English  chancellors,  both  ancient  and  modern,  as  they  fur- 
nish  a  multitude  of  well-considered  adjudications  dealing 
with  this  subject.**  This  is  true  even  in  those  states  whose 
jurisprudence  does  not  rest  upon  the  basis  of  the  common 
law.  Thus,  in  Louisiana,  it  is  said  that,  while  the  arbi- 
trary  rules  of  a  foreign  system  of  jurisprudence  (meaning 
the  English  common  law)  cannot  be  invoked,  yet  on  the 
great  principles  of  equity  the  decisions  of  that  country  may 
be  consulted,  at  least  in  the  absence  of  a  local  statutory 
rule  er  binding  precedent.*'  It  is  true  that,  at  the  present 
day,  the  American  cases  have  covered  almost  the  entire 
field  of  equity,  so  far  as  contemporary  needs  and  circum- 
stances  have  required  its  development.  And  naturally,  a 
court  which  is  cited  to  a  previous  decision  of  its  own  and 
finds  it  applicable  and  decisive  of  the  question  before  it, 
will  feel  no  need  of  recurring  to  the  English  decisions  for 
a  re-examination  of  the  matter  in  band.  But  as  to  all 
questions  of  first  impression,  and  such  as  are  not  fully  or 
precisely  covered  by  their  own  former  decisions,  the  prac- 
tice  of  the  American  courts  in  general  is  to  turn  to  the 
English  equity  cases,  and,  while  not  conceding  to  them  an 
absolutely  Controlling  effect,  to  regard  them  with  higher 
consideration  than  is  accorded  to  the  judgments  of  the 
courts  of  any  sister  State.  While  this  is  generally  the  case, 
it  is  especially  true  of  the  courts  of  a  few  of  the  states, 
among  which  may  be  mentioned  Maryland,  Massachusetts, 
and  New  Jersey,  As  to  the  last-named  State,  however,  it 
should  be  remarked  that  very  early  ordinances  and  Stat- 
utes ordained  that  its  court  of  Chancery  should  hear  and 
determine  all  causes  and  suits  which  come  before  it  as  near 

2s  See,  for  example,  Hemenway  ▼.  Hemenway,  134  Mass.  446. 
» MiUer  ▼.  Holstein,  16  La.  389. 
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as  may  be  according  to  the  usage  and  custom  of  the  high 
court  of  Chancery  in  the  Kingdom  of  England;  so  that, 
at  least  so  far  as  regards  matters  of  equity  practice  and 
procedure,  in  the  absence  of  any  applicable  Statute  or  in- 
dependently  developed  practice,  that  court  will  foUow  the 
usages  and  procedure  of  the  English  court  of  Chancery,  as 
a  matter  of  Obligation.** 

In  respect  to  the  authority  of  the  modern  English  de- 
cisions  in  equity,  and  the  propriety  of  Consulting  them,  we 
may  with  advantage  quote  the  following  language  of  Chan- 
cellor  Kent  in  an  early  case  in  New  York:  "We  are  told 
that  no  English  authorities  since  1776  are  of  binding  au- 
thority, and  that  our  courts  are  not  to  vary  with  the  opin- 
ions  or  perhaps  caprice  of  English  tribunals.  It  is  tnie 
that  we  are  not  to  be  bound  by  their  errors,  nor  do  wc 
feel  subdued  by  their  authority,  but  we  can  listen  with 
instruction  to  their  Illustration  and  application  of  the  prin- 
ciples  of  the  science.  Far  from  me  and  from  my  friends 
be  such  frigid  philosophy,  or  such  unreasonable  pride,  as 
may  turn  us  with  indifference  or  disdain  from  the  deci- 
sions  and  the  wisdom  of  other  nations.  It  is  to  be  recol- 
lected  that  we  have  very  little  domestic  precedent  in  mat- 
ters of  equity  to  guide  us.  [This  was  written  in  1817.] 
A  question  of  this  kind  has  probably  never  arisen  before 
in  our  own  courts.  We  must  resort  for  information  to  the 
courts  of  that  nation  from  which  our  jurisprudence  as  well 
as  the  best  of  our  institutiotis  are  derived ;  and  we  can  do 
it  with  uncommon  advantage  in  matters  of  equity."  *• 

24  Jones  ▼.  Davenport,  45  N.  J.  Eq.  77,  17  Atl.  570;  Soathem  Nat 
Bank  v.  Darling,  49  N.  J.  Eq.  398,  23  Atl.  475 ;  West  v.  Paige^  9 
N.  J.  Bq.  203;  Morris  v.  Taylor,  23  N.  J.  Bq.  131. 

SB  Duke  of  Onmberland  v.  Codrlngton,  3  Johns.  Ch.  (N.  Y.)  229, 
262,  8  Am.  Dec.  492. 
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BNGLISH  ECCLESIASTICAL  CASES 

129.  On  matters  within  their  peculiar  Jurisdiction,  such  as 
probate  and  divorce  proceedings,  the  decisions  of 
the  English  ecclesiastical  courts,  while  not  of 
Controlling  authority,  are  of  great  value  and  re- 
ceive  great  consideration;  but  it  is  otherwise  as 
to  their  ruUngs  on  questions  of  general  law  Com- 
ing inddentally  before  them. 

As  to  matters  relating  to  the  probate  of  wills  and  the 
administration  of  estates,  and  as  to  the  general  law  gov- 
erning proceedings  of  nullity  or  for  divorce  or  Separation, 
the  body  of  law  worked  out  by  the  judges  who  presided 
over  the  ecclesiastical  courts  of  England,  and  afterwards 
over  that  division  of  the  High  Court  to  which  their  Ju- 
risdiction was  transferred,  has  been  a  veritable  store-house 
of  information  and  Instruction  for  the  judges  of  American 
courts  having  similar  questions  before  them.  These  Eng- 
lish judges,  as  a  rule,  have  been  highly  trained  specialists, 
and  the  law  administered  by  them  was  largely  founded 
on  the  civil  and  canon  law,  as  distinguished  from  the  com- 
mon law.  For  these  reasons,  their  decisions  have  always 
been  received  with  peculiar  deference  and  respect,  as  may 
easily  be  seen  by  any  one  who  will  take  the  trouble  to 
examine  the  leading  American  cases  on  the  subject  of  pro- 
bate or  divorce  law  or  the  Standard  elementary  treatises  on 
those  subjects.  And  it  may  be  stated  as  a  general  rule 
that  the  settled  principles  and  practice  of  the  English  ec- 
clesiastical courts  should  be  regarded  as  precedents  for  the 
govemance  of  courts  of  the  American  states,  when  exer- 
cising,  under  Statutes,  any  part  of  the  Jurisdiction  peculiar 
and  appropriate  to  those  courts.*'  Thus,  it  is  said  that, 
although  the  ecclesiastical  law  of  England  is  no  part  of  the 
common  law  adopted  in  New  York,  yet  the  courts  of  that 
State,  in  determining  the  eflFect  of  a  State  of  facts  under  a 

« Brlnkley  ▼.  Brlnkley,  50  N.  T.  184,  10  Am.  Rep.  460.  And  see 
In  re  Hock's  WiU  (Sur.)  129  N.  Y.  Supp.  196. 
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Statute  relating  to  actions  for  Separation,  may  properly 
consider  the  effect  given  to  such  facts  by  the  ecclesiastical 
court  which  had  Jurisdiction  of  the  same  subject.*^  • 

But,  perhaps  for  the  very  reason  that  the  ecclesiastical 
judges  were  mostly  canonists  and  civilians,  it  is  considered 
that  their  judgments  upon  questions  of  general  law  Coming 
incidentally  before  them, — such  as  questions  growing  out 
of  the  common  law  or  out  of  the  general  law  of  property, 
contracts,  torts,  or  personal  relations, — ^are  not  entitled 
to  the  same  high  degree  of  deference  and  respect.  In 
Georgia,  for  example,  it  is  declared  from  the  bench  that 
the  Courts  of  that  State  will  be  governed  by  the  adjudica- 
tions  of  the  courts  of  common  law  and  Chancery  in  Eng- 
land, upon  questions  of  property,  in  preference  to  the  de- 
cisions  of  the  ecclesiastical  courts.*' 


VALUE   OF   ENGLISH   PRECEDENTS   IN   NOVEL 

AND  UNSETTLED  CASES 

130.  In  cases  of  first  Impression,  where  an  American  court 
is  bound  by  no  former  adjudication  of  its  own,  and 
where  there  is  either  an  entire  want  of  well- 
considered  American  decisions  on  the  point  or  an 
irreconcilable  confiict  in  the  decisions  of  the  va- 
rious  States,  it  will  consult  the  decisions  of  the 
Buperior  courts  of  Great  Britain,  not  as  conclusive, 
but  as  highly  persuasive  evidence  of  the  right  rule 
of  law.  And  it  may  be  stated  as  a  general  rule 
that  an  American  State  court,  in  such  a  case,  will 
be  more  strongly  influenced  by  the  decisions  of  the 
English  courts  than  by  the  adjudications  of  any 
other  American  court  except  the  Supreme  Court 
of  the  United  States,  and  that  the  latter  court,  in 
similar  cases,  will  regard  the  English  decisions  as 
next  in  authority  af ter  its  own  former  ruiings. 

IT  Hawldns  ▼.  Hawkins,  103  N.  T.  409,  86  N.  B.  468;  10  U  B.  A. 
(N.  8.)  468,  127  Am.  St.  Rep.  070. 
SS  Chapman  ▼.  Gray,  8  Ga.  341. 
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It  may  not  be  possible  to  find  an  explicit  Statement  of  the 
foregoing  rule  in  any  reported  decision  of  our  courts.  Yet 
cven  a  cursory  examination  of  the  body  of  American  case- 
law  will  show  its  constant  application  in  practice.  It  can 
probably  be  best  illustrated  by  a  number  of  examples,  se- 
lected  almost  at  random  from  the  reports,  and  which  might 
be  multiplied  indefinitely  if  it  were  profitable  to  do  so. 
To  begin  with  the  Supreme  Court  of  the  United  States,  in 
holding  that  a  photograph  may  be  the  subject  of  Copy- 
right, that  court  said :  "The  question  here  presented  is  one 
of  first  impression  under  our  Constitution,  but  an  instruc- 
tive  case  of  the  same  class  is  that  of  Nottage  v.  Jackson, 
11  Q.  B.  Div.  627,"  which  case  was  approved  and  fol- 
lowcd."  So  by  the  Court  of  Appeals  of  Maryland :  "In  the 
absence  of  any  decisions  in  Maryland,  we  are  constrained 
to  adopt  the  exposition  of  principles  by  these  eminent  Eng- 
lish  judges."  *®  And  again,  the  same  court,  in  holding  that 
the  estate  of  a  husband,  in  the  hands  of  an  administrator, 
is  liable  for  the  counsel  fees  of  his  wife  in  a  suit  for  divorce 
which  was  pending  when  he  died,  said :  "The  law  upon  this 
subject  as  settled  in  several  of  the  American  states  is  at 
variance  with  that  of  England,  and  according  to  the  de- 
cisions of  the  courts  of  those  states,  this  action  could  not 
be  maintained.  But  the  principle  of  the  English  decisions 
would  seem  to  be  more  in  consonance  with  our  own  prac- 
tice, and  we  shall  therefore  follow  them."  *^  So  also,  in 
the  New  York  Court  of  Appeals  it  was  said :  "The  ques- 
tion does  not  seem  ever  before  to  have  arisen  in  this  coun- 
try,  and  we  are  left  at  liberty  to  examine  the  English  rule, 
and  to  follow  it  or  not,  as  we  approve  or  disapprove  its 
logic  and  its  consequences."  •*  In  a  case  in  Illinois,  the 
question  was  whether  mandamus  would  lie  to  compel  the 
acceptance  of  a  municipal  office  by  one  who,  possessing  the 
requisite  qualifications,  had  been  duly  elected  or  appointed 

2»  Bnrrow-Giles  Lithographie  Co.  ▼.  Sarony,  111  U.  S.  53,  4  Siip. 
Ct.  270,  28  Im  Ed.  349. 

a«  Perry  v.  Housc  of  Ref  uge,  63  Md.  20,  52  Am.  Rep.  495. 

ai  McCurley  v.  Stockbridge,  02  Md.  422,  50  Am.  Rep.  229. 

«Madlson  Square  Bank  v.  Plerce,  137  N.  Y.  444,  33  N.  B.  557. 
20  L.  R.  A.  335,  33  Am.  St.  Rep.  751. 
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thereto.  Neither  counsel  nor  the  court  could  find  any 
American  case  in  which  this  question  had  been  decided. 
But  as  the  court  found  that  the  English  cases  abundantly 
supported  the  doctrine  that  there  is  a  legal  duty  to  ac- 
cept  an  office  when  duly  elected  or  appointed,  in  a  public 
or  municipal  corporation,  at  common  law,  and  that  man- 
damus  is  an  appropriate  remedy  in  case  of  refusal,  the  ques- 
tion was  decided  in  the  affirmative.'^  So  again,  in  a  case 
in  Maryland  in  1883,  the  question  involved  being  one  of 
first  Impression  in  that  State,  the  court  placed  its  chief  rc- 
liance  on  an  English  decision,  which  was  not  even  rendered 
on  appeal,  but  was  ruled  at  the  trial  of  the  action,  and  of 
which  the  Maryland  court  said :  "It  is  true  this  was  simply 
a  decision  at  a  nisi  prius  trial,  but  though  made  as  long 
ago  as  1836,  it  does  not  appear  to  have  been  overruled  or 
questioned  by  any  subsequent  English  authority.  On  the 
contrary,  the  very  language  of  the  judge  has  been  cited 
and  adopted  by  the  most  eminent  English  text-writers  on 
evidence  and  wills."**  And  again,  in  the  same  court: 
"In  the  absence  of  any  express  adjudication  in  this  State, 
the  majority  of  the  court  approve  the  English  practice."  •' 
In  Massachusetts,  there  was  a  case  involving  the  construc- 
tion  of  a  will,  and  the  question  whether  under  its  terms 
grandchildren  of  the  testator  should  stand  in  the  place  of 
their  parents.  The  court  said:  "This  question  is  one  of 
great  difficulty,  but  we  are  inclined  to  the  view  of  the 
appellees,  for  the  reasons  given  in  Gowling  v.  Thompson, 
L.  R.  11  Eq.  366,"  and  in  addition  to  that  case,  the  court 
cited  and  placed  its  reliance  on  eight  other  English  cases 
and  one  from  Kentucky  and  one  from  Ohio.'*  The  general 
tendency  is  also  shown  by  the  following  extract  from  an 
opinion  of  the  court  in  New  Jersey:  "The  rule  has  been 
the  subject  of  much  discussion  of  late  years,  and  has  given 
rise  to  some  contrariety  of  judicial  opinion.  *  *  *  In 
our  opinion,  the  rule  established  in  England  by  the  judg- 

•tPeople  ex  rel.  German  Ins.  Co.  v.  Williams.  145  XU.  573,  33 
N.  B.  849,  24  L.  R.  A.  492,  36  Am.  St.  Rep.  514. 
««  Hoppe  ▼.  Byers,  60  Md.  381. 

is  United  Lines  Tel.  Co.  v.  Stevens,  67  Md.  156,  8  Atl.  908^ 
86  Huntress  v.  Place,  137  Mass.  409. 
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ment  of  the  House  of  Lords  ♦  *  *  is  one  which,  in 
ordinary  contracts  of  this  nature,  will  work  out  results 
most  conformable  to  reason  and  justice."  '^  So  also,  in  an- 
other  State :  "The  vicws  thus  expressed  have  the  apparent 
Support  of  most  elementary  writers  and  seem  to  be  in  con- 
formity  with  the  doctrine  prevailing  in  England.  The  con- 
trary  doctrine,  if  not  indefensible,  is  founded  on  reasons 
exccedingly  artificial."  •• 

ENGLISH  DECISIONS  LOCALLY  INAPPLICABLE 

131.  Independently  of  any  statutory  enactments,  rules  and 
principles  of  law  established  by  the  decisions  of 
the  English  courts  will  not  be  adopted  or  foUowed 
in  this  country,  when  deemed  inapplicable  or  in- 
appropriate  to  the  wants  or  the  habits  and  usages 
of  our  people,  as  determined  by  climatic,  geo- 
graphic,  industrial,  social,  or  other  conditions. 

The  reasons  which  underlie  this  rule  are  self-evident. 
The  philosophy  of  it  has  been  thus  explained  by  the  court 
in  Ohio :  "Whenever  a  question  of  law  has  been  settled  in 
England,  the  courts  in  this  country  are  in  the  habit  of  ad- 
hering  to  such  decision.  It  is  undoubtedly  correct  that 
such  should  as  a  general  rule  be  the  case.  But  to  adhere 
blindly  to  English  decisions  when  no  good  reason  can  be 
assigned  for  them,  or  when  no  other  reason  can  be  as- 
signed  for  them  than  that  it  has  been  thus  dccided,  to  do 
this  without  inquiring  what  influenced  the  courts  to  make 
such  decisions,  to  do  it  without  inquiring  whether  the  same 
reasons  exist  in  this  country  as  in  that,  would  be  foolish 
in  the  extreme."  The  question  in  this  case  was  whether  the 
county  or  the  sheriff  was  liable  for  the  escape  of  a  person 
imprisoned  for  debt.  The  court  held  that  the  county  was 
liable,  contrary  to  the  English  law,  by  which  the  liability 
would  fall  on  the  sheriflF,  the  reason  of  the  decision  being 

ST  Blackbnm  ▼.  Reilly,  47  N.  J.  Law,  290,  1  Atl.  27,  54  Am.  Rep. 
159. 
SS  Hanna  man  ▼.  Karrick,  9  Utah,  236,  33  Pac.  1039. 
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that  the  powers  and  duties  of  sheriffs  were  totally  different 
in  the  two  countries.""  So  it  has  been  remarked  by  an- 
other  judge  in  the  same  court:  "I  shall  always  give  a 
preference  to  the  American  over  the  English  cases,  other 
things  being  equal;  for  I  do  not  believe  that  a  judge  is 
bound  to  deal  only  with  abstract  principles  of  law.  It  is 
his  duty  also  to  understand  the  habits  and  condition  of  the 
people  among  whom  he  lives,  and  this  hc  will  best  be  able 
to  do  by  study ing  the  adjudications  which  have  been  made 
in  his  own  country."  ** 

A  conspicuous  example  of  the  application  of  this  rule  is 
Seen  in  the  rejection  by  our  courts  of  the  English  doctrine 
that  "navigable  waters"  are  those  only  in  which  the  tide 
ebbs  and  flows,  and  the  Substitution  of  the  American  doc- 
trine, better  adapted  to  the  condition  and  use  of  our  great 
inland  waterways  and  lakes,  that  a  stream  or  body  of 
water  which  is  navigable  in  fact  is  navigable  in  law.*^  An- 
other  notable  example  is  the  repudiation  of  the  common- 
law  doctrine  of  riparian  rights  in  some  of  our  westem 
States,  where  the  arid  nature  of  the  country  and  the  im- 
perative need  of  water  for  agriculture,  mining,  and  other 
industries  would  make  the  rule  of  the  equal  and  common 
use  of  a  stream  by  all  riparian  owners  (or  by  all  who  have 
access  to  it  by  license  of  the  government  to  go  upon  the 
public  domain)  entirely  inappropriate,  and  where  the  doc- 
trine of  "prior  appropriation"  has  been  established  in- 
stead.**  Another  illustration,  hardly  less  striking,  is  seen 
in  the  Statement  that  the  English  doctrine  of  markets  overt^ 
which  Controls  and  interf eres  with  the  application  of  the 
common  law,  has  never  been  recognized  in  any  of  the  Unit- 
ed  States,  nor  received  any  judicial  sanction  here.*'     It 

tf  Brown  County  Ck>m'rs  v.  Butt,  2  Ohio,  348. 

«0  Scott  ▼.  Flelds,  7  Ohio,  90,  pt  2,  per  Qrimke,  J. 

«1  The  Genesee  Chief  y.  Fitzhugh,  12  How.  443,  13  L.  Ed.  1068; 
Browne  v.  Scofleld,  8  Barb.  (N.  Y.)  239. 

«a  Atchison  y.  Peterson,  20  WaU.  610,  22  L.  Ed.  414;  Reno  Smelt- 
ing,  Mllling  &  Reduction  Works  y.  Sterenson,  20  Ney.  289,  21  Pac. 
317,  4  L.  R.  A.  eO,  19  Am.  St.  Rep.  304. 

«i  Ventress  y.  Smith,  10  Pet.  176,  9  L.  Ed.  382;  National  Bank  of 
Commerce  of  Kansas  City  y.  Morris,  114  Mo.  266,  21  S.  W.  611, 19- 
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was  the  rule  of  the  common  law  that  the  owner  of  animals 
must  keep  them  within  fcnces,  and  that  any  entry  by  them 
upon  the  land  of  another,  without  his  consent,  though  his 
land  was  not  enclosed,  was  a  trespass.  This  rule  may  still 
be  in  force  in  some  of  our  states.  But  "in  several  of  the 
States,  and  by  the  Supreme  Court  of  the  United  States,  it 
has  been  held  that  this  rule  of  the  common  law  is  so  ill 
adapted  to  our  condition,  and  is  so  in  conflict  with  the 
practice  of  our  people,  indulged  for  time  immemorial,  that 
it  should  not  be  considered  as  adopted  by  us,  even  in  the 
absence  of  statutory  provisions  abrogating  it."  **  Again, 
"the  common  law  of  England  was  very  strict  in  regard  to 
waste.  Its  rigor  has  been  much  relaxed  here,  especially 
in  the  matter  of  timber.  This  was  to  be  expectcd  in  a 
new  country,  where  land  was  far  more  valuable  without 
timber  than.  with  it.  In  Hastings  v.  Crunckleton,  3  Yeates 
(Pa.)  261,  it  was  held  that  a  tenant  in  dower  may  clear 
woodland  assigned  to  her  in  dower,  provided  she  does  not 
exceed  a  just  proportion  of  the  whole  tract.  It  was  said 
by  the  court  in  that  case :  *There  was  a  material  difference 
between  the  local  circumstances  of  this  State  and  Great 
Britain.  It  would  be  an  outrage  on  common  sense  to  sup- 
posc  that  what  would  be  deemed  waste  in  England  could 
receive  that  application  here.  Lands  with  us  in  general 
are  enhanced  by  being  cleared.' "  *■  On  somewhat  anal- 
ogous  principles,  and  by  reason  of  certain  well-known 
physiological  facts,  depending  on  diff erences  of  climate  and 
racial  conditions,  the  courts  of  Louisiana,  and  perhaps  of 
some  other  southern  states,  have  repudiated  the  common- 
law  rule  that  a  boy  under  the  age  of  fourteen  years  could 
not  commit  the  crime  of  rape.**  Again,  the  English  doc- 
trinc  of  "identity,"  which  defeats  the  right  of  a  passenger 

L.  R.  A.  403,  35  Am.  St  R^.  754;  Hosack  t.  Weaver,  1  Yeates 
(Pa.)  478. 

««Clarendon  Land»  Investment  &  Agency  Ck>.  v.  McClelland  (Tex. 
ClT.  App.)  218  S.  W.  170,  düng  Buford  ▼.  Hontz,  133  U.  S.  320,  10 
Snp.  et  805,  33  L.  Ed.  018;  Davla  y.  Dayls,  70  Tex.  123,  7  S.  W. 
826. 

«•  Sayera  t.  Hoskinson,  110  Pa.  473,  1  Atl.  306. 

«•State  ▼.  Jones,  41  La.  Ann.  784,  6  Sonth.  038. 
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in  a  public  vehicle,  or  of  one  riding  in  a  private  convey- 
ance,  to  recover  for  injuries  caused  by  the  negligence  of 
another,  when  the  driver  of  the  conveyance  in  which  he  is 
has  contributed  to  the  injury,  is  not  followed  in  this  coun- 
try.  "The  weight  of  authority  in  this  country  is  opposed 
to  it,  and  the  reasons  which  have  been  assigned  for  the 
rule,  and  upon  which  it  must  be  deemed  to  rest,  cannot,  we 
think,  be  sustained."  *^  An  instructive  case  illustrating 
this  general  rule  is  found  in  Illinois,  where  the  question 
was  whether  a  court  of  Chancery  had  power  to  authorize 
the  ^ale  of  a  minores  lands  and  the  reinvestment  of  the 
proceeds.  Said  the  Supreme  Court  of  that  State:  "Deci- 
sions  are  to  be  found  in  the  English  reports  which  hold  that 
Courts  of  equity  have  no  power,  by  virtue  of  their  general 
Jurisdiction  over  minors,  to  order  the  sale  of  minors'  real 
estate  for  the  purpose  of  education,  maintenance,  or  In- 
vestment, and  that  is  probably  the  prevailing  doctrine  in 
England.  The  same  rule  seems  to  have  been  adopted  by 
some  of  the  courts  of  this  country.  The  principal  reason 
for  denying  this  Jurisdiction  in  England  appears  to  be  that, 
by  changing  the  nature  of  minors'  estate  from  real  to  per- 
sonal, or  from  personal  to  real,  the  rights  of  third  per- 
sons  who  will  be  entitled  in  case  of  the  minores  death  will 
be  materially  affected,  as  in  that  country  real  and  personal 
property  descend  in  different  Channels.  That  reason,  it 
is  very  manifest,  does  not  obtain  in  this  country,  as  here 
both  species  of  property  go  by  descent  or  distribution  to 
the  same  persons.  The  interference  of  the  court,  therefore, 
in  sanctioning  a  conversion  of  the  property  from  real  to  per- 
sonal, or  from  personal  to  real,  does  not  materially  affect 
the  rights  of  the  persons  who,  in  case  of  the  minor's  death, 
may  become  entitled  to  suc<:eed  to  his  estate."  *"  In  some 
of  our  States,  also,  the  courts  have  declined  to  follow  the 
English  decisions  defining  the  relative  rights  of  master  and 
servant,  and  the  responsibility  of  the  former  for  injuries 

47  FoUman  v.  City  of  Mankato,  35  Mlnn.  622,  29  N.  W.317,  68  Am- 
Rep.  340. 

*•  Haie  v.  Haie,  146  lU.  227,  33  N.  B.  858,  20  L.  R.  A.  247. 
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reccived  by  the  latter  in  thc  coursc  of  bis  employment; 
and  tbis,  quite  independently  of  the  employers'  liability 
acts.** 


DECISIONS  OF  OTHER  FOREIGN  COUNTRIES 

132.  Where  the  rights  of  parties  to  an  action  depend  upon, 
or  must  be  govemed  by»  the  law  of  a  f oreign  coiin- 
try»  decisions  of  the  superior  courts  of  that  coun- 
try  will  generally  be  accepted  as  condusive  upon 
the  Interpretation  of  its  written  law  or  as  exposi- 
tions  of  its  jurisprudence.  But  upon  questions  of 
general  law,  not  local  in  their  character,  adjudi- 
cations  from  foreign  countries  other  than  Great 
Britain,  and  especially  those  whose  jurisprudence 
is  based  upon  the  Roman  law,  are  regarded  as  of 
very  slight  value  as  precedents  for  American 
courts. 

Decisions  of  the  courts  of  foreign  countries,  such  as 
France,  Germany,  or  Italy,  are  not  infrequently  received 
and  referred  to  in  our  courts  as  evidence  of  the  law  of 
such  countries,  where  the  rights  of  the  parties  to  an  action 
may  depend  thereon,  or  must  be  govemed  by  the  applica- 
tion  of  such  foreign  law.  This  is  seen,  for  instance,  in 
matters  within  the  field  of  private  international  law,  such 
as  contracts,  bankruptcy  and  insolvency,  marriage  and 
marital  relations  and  rights,  and  the  descent  and  distribu- 
tion  of  property.  So  also  on  the  question  whether  the 
judgment  of  an  American  court  is  accepted  as  final  and 
conclusive  in  the  particular  foreign  country,  or  is  regarded 
as  open  to  re-examination  on  the  merits,  with  a  view  to 
applying  a  rule  of  reciprocity.  In  any  matter  of  this  kind, 
the  law  of  a  foreign  country  must  be  proved  as  matter  of 
fact  If  it  is  un written  or  customary  law,  the  judgments 
of  the  courts  are  the  best  and  even  the  sole  evidence  of  it. 
If  it  is  statutory  law,  the  explanation  of  any  obscure  or 

«•  See  Johnson  t.  XJxüon  Pac.  Goal  Co.,  28  Utah,  46,  76  Pac.  1089, 
76  L.  R.  A.  606. 
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ambiguous  provisions  or  of  such  as  are  unfamiliar  to  our 
juristic  ideas  will  naturally  be  sought  in  the  judgments  of 
the  Courts.  From  the  application  of  these  principles  we 
obtain  the  somewhat  curious  result  that  a  decision  of  an 
American  court,  finding  and  stating  the  law  of  a  foreign 
country  on  a  given  point,  is  not  binding  on  diflPerent  par- 
ties  in  another  action  involving  the  same  question ;  in 
other  words,  it  is  not  a  precedent  binding  even  on  the 
court  which  made  it;  for  it  is  necessary  in  each  case  to 
prove  the  foreign  law  as  matter  of  fact,  and  to  do  this  we 
must  recur  to  the  original  sources,  that  is,  the  written  laws 
and  the  judicial  decisions  of  that  country."* 

In  dealing  with  judicial  decisions  from  those  countries 
whose  jurisprudence  is  founded  on  the  Roman  or  civil  law, 
we  encounter  another  paradox.  In  those  countries,  the 
doctrine  of  precedents  does  not  obtain  in  its  füll  integrity, 
as  with  US.  Very  little  if  any  regard  is  paid  to  the  maxim 
"stare  decisis,"  which  we  consider  so  fundamental  a  part 
of  our  jurisprudence.  In  some,  the  judgments  of  the  high- 
est  Courts  are  not  even  regularly  or  officially  reported.  In 
all,  the  Courts  hold  themselves  perfectly  free  to  determinc 
each  case  before  them  as  if  it  were  one  of  first  impression, 
and  they  consult  the  decisions  of  their  predecessors  only 
for  Suggestion  or  advice,  not  with  any  view  to  being  bound 
by  them."^  Hence  an  American  court  may  feel  cohstrained 
to  accept  a  decision  of  the  highest  court  of  France  or  Ger- 
many  as  conclusive  evidence  of  the  law  of  the  country,  al- 
though  the  same  decision,  at  home,  has  no  imperative 
force  as  a  precedent.  It  is  only  in  the  absence  of  such 
adjudications,  or  when  none  are  exhibited  to  it,  that  a 
court  in  this  country  is  free  to  construe  the  law  of  a  foreign 
country  according  to  its  own  notions.  Thus,  it  is  said  the 
fact  that  the  courts  of  Mexico  are  not  govemed  by  prec- 
edents and  that  they  have  no  reports  or  records  of  ad- 
judged  cases,  is  no  obstacle  to  the  maintenance  of  an  ac- 
tion in  a  United  States  court  to  enforce  a  right  given  by 
the  statutory  law  of  Mexico;   for  in  the  absence  of  such 

60  Kessler  y.  Armstrong  Cork  Ck>^  168  Fed.  744,  85  C.  G.  A.  642. 
si  See,  supra,  pp.  21-24. 
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reports,  the  court  trying  the  case  will  put  its  own  inter- 
pretation  upon  the  laws  of  Mexico.** 

To  proceed  to  specific  illustrations  of  the  foregoing  rules, 
the  courts  of  this  country,  both  national  and  State,  have 
held  themselves  imperatively  bound  to  accept  and  follow 
the  constniction  placed  upon  the  statutory  law  of  Hawaii 
by  the  courts  of  that  kingdom,  before  its  annexation  to 
the  United  States,  in  such  matters  as  those  relating  to  the 
marital  relation,  the  legitimacy  of  children,  the  guardian- 
ship  of  insane  persons,  and  Jurisdiction  in  divorce  pro- 
ceedings.'*  So  in  a  case  in  New  Jersey,  where  the  question 
was  upon  the  distribution  of  the  estate  of  an  American 
who  had  married  in  France  and  resided  there  for  some  time 
before  his  death,  it  was  said :  **It  is  clearly  shown,  not  only 
by  the  testimony  of  the  French  lawyers  who  were  wit- 
nesses  in  this  case,  but  also  by  the  French  decisions,  that  it 
is  the  law  of  that  country  that  the  marriage  of  a  foreigner 
in  France,  without  any  contract,  followed  by  a  conjugal 
domicile  in  France,  will  subject  the  property  of  the  mar- 
ried persons  to  the  Community  law."  •**  So,  in  a  case  in 
Louisiana,  where  the  question  was  upon  the  construction 
of  a  Statute  of  that  State,  which  was  identical  in  terms  with 
a  certain  article  of  the  French  code,  the  court,  in  addition 
to  the  opinions  of  jurists,  cited  not  only  a  decision  of  the 
Cour  de  Cassation  (the  court  of  last  resort  in  France) ; 
but  also  the  decisions  of  various  French  provincial  courts." 
Again,  in  a  case  in  a  federal  court,  on  the  question  whether 
recovery  on  a  promissory  note,  made  and  payable  at  To- 
ronto, could  be  resisted  on  the  ground  that  it  was  given  for 
counsel  fees,  for  which  an  action  could  not  be  maintained 
under  the  English  law,  it  was  said  by  the  court:  "It  is 
admitted  that  the  law  of  the  Province  of  Ontario  governs 
the  contract.    *    *    *     It    appears   to   have   been   decided 

»2  Erey  ▼.  Mexlcan  Cent.  R.  CJo.,  81  Fed.  294,  26  C.  C.  A.  407,  38 
L.  R.  A.  387. 

BsKealoba  r.  Castle,  210  ü.  S.  149,  28  Snp.  Ct  684,  52  L.  Bd. 
996;  McGrew  v.  Mutual  Life  Ins.  Co.,  132  Oal.  86,  64  Pac.  103,  84 
Am.  St  Rep.  20. 

s«  Harral  y.  Harral,  39  N.  J.  Eq.  279,  51  Am.  Rep.  17. 

>•  Succession  of  Le  Blanc,  37  La.  Ann.  546. 
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by  thc  Court  of  Quccn's  Bcnch  in  that  Province,  contrary 
to   the   law  of  England,  that  counsel   can  sue   for  fees. 

*  *  *  I  shall  accept  this  decision  of  the  court  as  sct- 
tling  the  case  upon  the  point  controverted."  "• 

But  when  we  turn  to  questions  of  general  law,  not  local 
or  statutory,  it  is  manifest  that  the  decisions  of  the  courts 
of  foreign  countries,  other  than  England,  can  ordinarily 
have  very  little  value  as  precedents  for  the  determinations 
of  our  courts.  This  is  chiefly  in  consequence  of  the  radical 
differences  between  our  whole  System  of  jurisprudence  and 
theirs,  which  neither  rest  upon  the  same  foundation  nor 
have  been  developed  in  the  same  manner.  Though  such 
decisions  are  sometimes  cited  in  our  courts,  they  are  not 
often  allowed  much  influence,  and  are  never,  it  is  be- 
lieved,  preferred  to  pertinent  American  or  English  cases. 
Thus,  in  a  case  in  a  federal  court,  on  the  question  whether 
a  label  of  a  particular  color  merely  could  be  the  subject 
of  a  trade-mark,  it  was  said :  "Whatever  view  may  be  taken 
by  the  French  courts  in  the  cases  referred  to  by  the  learned 
counsel  for  complainants,  we  know  of  no  American  or 
English  authority  which  goes  to  this  extent."  "^  So,  in  a 
case  in  Maryland,  much  reliance  was  placed  by  one  of  the 
parties  to  the  action  on  a  decision  of  the  appellate  court 
of  Lower  Canada,  which  had  been  approved  as  correct  by 
an  eminent  text-writer  on  the  subject  to  which  it  related. 
Aside  from  some  criticisms  on  the  imperfect  report  of  the 
case  and  the  difficulty  of  understanding  exactly  what  it  pur- 
ported  to  decide,  the  Maryland  court  remarked:  "But  sup- 
pose  the  case  has  all  the  effect  claimed  for  it  by  the  appellee. 

*  *  *  We  could  not  agree  that  it  should  overrule  the 
long  list  of  authorities  to  the  contrary."  *•  But  of  course 
there  may  be  circumstances,  either  intrinsic  in  the  decision 
itself,  or  growing  out  of  the  facts  of  the  case,  which  would 
entitle  the  foreign  adjudication  to  a  much  higher  degrec  of 
respect.     Thus,  the  Supreme  Court  of  Arkansas,  on  one 

»•  Mowat  V.  Brown  (C.  C.)  19  Fed.  87. 
»T  Fleischmann  v.  Starkey  (C.  C.)  25  Ped.  127. 
ssProvidence  Washington  Ins.  Co.  t.  Adler,  66  Md.  162,  4  AH 
121,  57  Am.  Rep.  814. 
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occasion,  referred  with  approbation  to  a  decision  of  the 
Supreme  Court  of  Canada,  and  stated  that  the  opinion  in 
the  casc  cited  was  onc  that  "reviews  the  authorities,  Eng- 
lish  and  American,  and  sustains  its  conclusions  by  reasoning 
that  we  deem  unanswerable."  *•  So  a  federal  court,  in  a 
patent  case,  observed  that  a  decision  by  the  courts  of  Ger- 
many,  to  the  eff ect  that  the  discovery  of  a  certain  process 
involved  the  exercise  of  a  patentable  invention,  while  not 
binding  on  the  courts  of  this  country,  was  still  entitled  to 
weight  as  the  opinion  of  a  body  of  trained  experts  in  the 
country  of  the  inventor,  where  the  particular  art  was  best 
understood.** 

It  is  also  to  be  remarked  that  the  jurisprudence  of  the 
State  of  Louisiana  is  very  extensively  modeled  upon,  or 
similar  to,  that  of  France.  And  hence,  in  this  one  State, 
the  decisions  of  the  French  courts  are  very  frequently  re- 
ferred to  for  instruction  and  guidance,  and  are  listened  to 
with  peculiar  respect,  not  only  in  cases  involving  the  con- 
struction  of  Statutes  of  Louisiana  which  have  been  sub- 
stantially  transcribed  from  the  civil  code  oi  France,  but 
also  on  general  questions  of  law.** 

••  St  Loaifl,  I.  M.  &  S.  Ry.  Co.  t.  Kaddry,  57  Ark.  306,  21  S.  W. 
472. 

«^»  Badiflche  Anilin  &  Soda  Fabrik  t.  KaHe  (G.  G.)  94  Fed.  163. 

•1  See,  for  example,  Bergamini  ▼.  Bastian,  35  La.  Ann.  60,  48 
Am.  Rep.  216;  Bemaid  v.  Whitney  Nat.  Bank,  43  La.  Ann.  50, 
8  South.  702,  12  L.  R.  A.  302  (dissenting  opinion  of  Fenner,  J.); 
Pickens  v.  GUlam,  43  La.  Ann.  350,  8  South.  928 ;  MuUins  ▼.  Blaise, 
37  La.  Anw  92;  Succession  of  Le  Blanc,  37  La.  Ann.  546. 
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THE  GENEÜAL  RULE 

133.  The  Courts  of  the  United  States  are  ordinarily  bound 
to  foUow  the  precedents  established  by  the  deci- 
sions of  the  courts  of  a  State  in  respect  to  the  con- 
struction  of  its  Constitution  and  laws»  and  where 
such  decisions  have  become  a  settled  rule  of  prop- 
erty,  and  also  upon  questions  of  local  law  or  cus- 
tom,  no  federal  question  being  involved. 

It  was  pointed  out  in  an  earlier  chapter  of  this  werk  that 
the  courts  of  the  United  States,  and  particularly  the  Su- 
preme  Court,  are  the  final  and  authoritative  intcrpreters  of 
the  Constitution  and  laws  of  the  Union,  and  that  their  de- 
cisions upon  federal  questions  furnish  imperative  ruies  for 
the  determination  of  like  questions  by  the  courts  of  the 
various  states,  constituting  not  merely  persuasive  evidence 
of  the  meaning  and  application  of  federal  law,  but  Control- 
ling precedents.^    The  converse  of  this  rule  is  equally  truc. 

1  See,  supra,  Chapter  IX,  p.  33G. 
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That  is,  decisions  of  the  highest  courts  of  the  states,  which 
are  concemed  solely  with  the  law  of  the  particular  State, 
whether  the  question  relates  to  the  interpretation  of  the 
State  Constitution  or  a  State  Statute»  or  the  validity  of  the 
latter  as  tested  by  the  former,  or  to  a  settled  rule  of  prop- 
erty  in  the  State,  or  arising  out  of  some  peculiarity  of  local 
law  or  custom,  are  precedents  for  the  decision  of  similar 
questions  in  the  federal  courts,  which  are  of  Controlling 
authority,  and  which  should,  and  ordinarily  will,  be  fol- 
lowed  by  those  courts  without  an  independent  investigation 
of  the  principles  involved.^ 

The  ground  of  this  Obligation  is  not  entirely  clear.  It  has 
generally  been  supposed  to  rest  upon  that  provision  of  the 
Rcviscd  Statutes  which  declares  that  "the  laws  of  the  sev- 
eral  states,  except  where  the  Constitution,  treaties,  or  Stat- 
utes of  the  United  States  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply."  •  But  the  Supreme  Court  of  the  United  States  has 
pointedly  declared  that  judicial  decisions,  though  rendered 
by  the  highest  court  of  a  State,  are  not  "laws"  of  the  State,, 
within  the  meaning  of  this  Statute.*  But  since  such  de- 
cisions proceed  from  the  only  tribunal  having  the  final 
voicc  in  the  settlement  of  all  questions  of  local  law,  whose 

«  Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  368 ; 
WiUiams  V.  Glblw,  17  How.  239,  15  L.  Ed.  135 ;  Goodllng  v.  Oliver,  17 
How.  274,  15  L.  Ed.  148;  Townsend  v.  Todd,  91  ü.  S.  452,  23  L. 
Ed.  413. 

»  Rev.  St.  U.  S.  S  721  (U.  S.  Comp.  St  1901,  p.  581).  See  Goldea 
T.  Prlnce,  3  Wash.  C.  C.  313,  Fed.  Cas.  No.  5,509;  Meade  v.  Beale, 
Taney,  339,  Fed,  Caa.  No.  9,371;  Loring  v.  Marsh,  2  Cliff.  311,  Fed. 
Cas.  No.  8,514.  Note  that  this  Provision  only  applles  to  "trials  at 
common  law."  Where  the  question  Is  one  of  general  equlty  Jurlspni- 
dence,  the  national  courts.  having  an  equlty  system  of  thelr  own, 
are  not  boimd  to  follow  the  decisions  of  the  State  courts.  Neves  v. 
Scott,  13  How.  268,  14  L.  Ed.  140.  Nelther  has  this  Statute  any  ap- 
pllcatlon  to  the  trlal  of  crlmlnal  offenses  agalnst  the  United  States. 
United  States  v.  Central  Vermont  Ry.  Co.  (C.  C.)  157  Fed.  291.  Nor 
to  a  question  of  International  law  or  comlty.  Evey  v.  Mexlcan 
Cent  Ry.  Co.,  81  Fed.  294,  26  C.  C.  A.  407,  38  L.  R.  A.  387. 

*  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct  914^ 
37  L.  Ed.  772. 
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^ronouncements  must  be  accepted  and  obeyed  not  only  by 
:he  parties  bcfore  it  and  by  the  courts  inferior  and  subor- 
jinate  to  it,  but  also  by  thc  people  of  the  State  generally, 
:hey  are  the  highest  and  best  evidencc  of  what  the  law  is. 
This  is  conceded  by  the  United  States  courts,  as  where  it 
s  Said:  "Since  the  ordinary  administration  of  law  is  car- 
-ied  on  by  the  State  courts,  it  necessarily  happens  that,  by 
:he  course  of  their  decisions,  certain  rules  are  established 
ivhich  become  rules  of  property  and  action  in  the  statt, 
ind  have  all  the  effect  of  law.  Such  established  rules  are 
ilways  regarded  by  the  fedcral  courts,  no  less  than  by  the 
itate  courts  theraselves,  as  authoritative  declarations  of 
what  the  law  is," '  Still,  the  function  of  evidencc  is  lo 
^ersuade  or  convince,  not  to  command;  and  the  word 
'authoritative"  does  not  mean  "conclusive,"  as  used  in  this 
:onnection  by  the  Supreme  Court  of  the  United  States. 
That  court  has  sometimes  declared  that  a  decision  of  tbe 
lighest  court  of  a  State  would  not  be  respectcd  or  followed 
3y  it  where  it  was  not  satisfactory  to  the  minds  of  the 
iudges  of  the  federal  court.»  And  in  other  cases,  while 
idmitting  that  "in  all  cases  where  there  is  a  settied  con- 
itruction  of  the  law  of  a  State  by  its  highest  judicature. 
;stablished  by  admitted  preccdent,  it  is  the  practice  of  thc 
;ourts  of  the  United  States  to  receive  and  adopt  it  without 
:riticism  or  further  inquiry,"  it  has  yet  carved  out  numer- 
lus  exceptions  and  stated  various  instances  where  it  wouW 
Peel  perfectly  free  to  exercise  an  independent  judgmeiil, 
;ven  upon  a  question  of  local  law,  notwith Standing  the  ad- 
iudications  of  the  State  courts.'  Again,  it  should  be  re- 
Tiembered  that,  while  the  courts  of  the  United  States  are 
lot  foreign  tribunals  in  their  relations  to  the  State  courts. 
^•et  they  belong  to  a  different  System  and  are  tribunals 


■  BurgesB  t.  Sellgman.  107  V.  8.  20,  2  Snp.  Ct  10,  27  L.  Ed.  359. 
\nd  aee  lownsend  v.  Todd,  91  ü.  fi.  452,  28  L.  Ed.  418;  Atluitle 
k  G.  R.  Co.  V.  GeorgU,  »8  Tl.  8.  359,  25  L.  E:d.  189;  StmB*  Lotee 
f.  Irvlne,  3  Dali.  125,  1  L.  Ed.  665:  Walker  v.  Marks,  17  Wall.  6*8. 
>1  L.  Ed.  744. 

•  Plne  Grove  Tp.  t.  Talcott,  16  Wall.  666.  22  L.  Ed.  22T. 

1  See  PeaK  t.  Feck,  18  Bow.  595,  15  L.  Bd.  518. 
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of  a  differcnt  sovereignty,'  and  their  judgments  and  de- 
cisions  are  not  reviewable  by  the  courts  of  the  State. 
Hence,  bcing  in  no  sense  inferior  or  subordinate  to  the 
highest  court  of  the  State  wherein  they  sit,  they  are  not 
under  that  kind  of  (egal  Obligation  to  defer  to  and  follow 
its  decisions  which  rests  upon  any  subordinate  tribunal 
with  reference  to  the  rulings  of  the  court  having  revisory 
Jurisdiction  over  it. 

It  appears,  therefore,  that  the  rulc  which  requires  the 
United  States  courts  to  accept  and  follow  the  decisions  of 
the  State  courts  upon  questions  of  local  or  statutory  law 
cannot  be  rested  upon  any  firmer  basis  than  that  of  comity. 
It  is  not  a  statutory  Obligation,  neither  it  it  traceable  to  any 
relation  between  the  courts  of  the  two  Systems.  Yet  it  is 
a  rule  which  is  sanctioned  no  less  by  the  universal  habit 
of  the  federal  courts  than  by  considerations  of  good  sense 
and  judicial  propriety.  As  the  courts  of  the  federal  System 
reserve  to  themselves  the  final  authority  for  the  determina- 
tion  of  all  questions  arising  under  the  Constitution  or  laws 
of  the  Union,  so  they  naturally  concede  to  the  court  of 
last  resort  in  any  State  the  right  to  decide  finally  and  con- 
clusively  upon  any  question  arising  under  its  laws  or  grow- 
ing  out  of  its  local  practice  or  customs. 

Again,  it  is  reasonable  to  suppose  that  the  judges  who  are 
daily  concerned  with  the  administration  of  the  particular 
law  of  the  State  are  familiär  with  its  meaning  and  its  ap- 
plication,  and  that  their  decisions  upon  questions  arising 
under  it  are  eminently  likely  to  be  right.  Therefore  when 
the  Jurisdiction  of  a  federal  court  is  invoked  merely  be- 
cause  of  the  diverse  citizenship  of  the  parties  to  the  action, 
and  it  is  called  upon  to  interpret  and  apply,  not  the  law 
of  the  United  States,  but  the  law  of  the  State  where  it  sits, 
it  naturally  yields  the  greatest  deference  to  the  opinions  of 
the  highest  court  of  that  State,  and  ordinarily,  and  with  the 
utmost  propriety,  declines  to  enter  upon  an  independent 
discussion  of  any  problem  of  local  law  which  has  been  set- 
tled,  for  the  courts  of  the  State,  by  the  adjudicatiön  of  that 
tribunal.    Moreover,  it  is  always  a  reproach  to  justice  and 

•  Pemioyer  ▼.  Neff,  95  ü.  S.  714,  24  L.  Ed.  565. 


ii 


I 


456  FBDEBAL  COURTS  FOLLOWING  STATE  DBCISIOMS       (Ch.  12 

a  testimony  against  thc  certainty  of  the  law  when  the  same 
legal  question  is  resolved  in  one  way  by  the  courts  of  a 
State  and  in  another  way  by  the  federal  courts  within  its 
borders.  And  to  avoid  this  indecent  conflict,  thc  federal 
courts  will  always  strongly  incline  to  a  concurrence  of 
opinion  with  the  local  courts,  where  no  federal  question  is 
involved,  will  defer  to  their  authority,  even  where  not  ab- 
solutely  bound  to  accept  their  decisions,  and  will  not  intro- 
duce  a  contrariant  rule  or  principle  unless  it  be  for  thc 
most  cogent  and  compelling  reasons.* 

It  is  also  necessary  here  to  distinguish  carefuUy  between 
the  principle  of  res  judicata  and  that  of  stare  decisis.  Un- 
der  the  constitutional  provision  that  "füll  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State"  and  the  act  of 
Congress  extending  it  to  the  federal  courts,  they  are  rc- 
quired  to  give  to  a  judgment  rendered  by  a  State  court  of 
competent  Jurisdiction  the  same  faith  and  credit  which  it 
would  be  entitled  to  receive  in  the  courts  of  the  State  where 
rendered.  For  example,  the  decision  of  the  highest  court 
of  a  State  as  to  the  right  of  one  railroad  Company  to  cross 
the  lands  of  another  railroad  Company  within  the  State,  is 
conclusive,  and  cannot  be  reviewed  by  a  United  States 
circuit  court  in  a  subsequent  suit  between  the  same  parties 
and  involving  the  same  subject-matter,  though  a  federal 
question  is  involved.^®  But  the  principle  of  res  judicata, 
as  thus  extended  and  applied  by  the  federal  Constitution 
and  laws,  applies  only  to  the  effect  of  a  judgment  as  evi- 
dence  or  as  a  cause  of  action,  not  as  a  precedent.  A  fed- 
eral court  may  fully  obey  the  Constitution  and  laws  in 
giving  füll  faith  and  credit  to  the  judgment  of  a  State  court, 
while  entirely  disapproving  the  principle  of  law  on  which 
it  was  decided  and  refusing  to  follow  it  as  a  precedent  for 

•  Thomas  v.  Scotland  County,  3  Dill.  7,  Fed.  Gas!  No.  13,909. 

10  Pennsylvania  R.  Co.  v.  National  Docks  &  N.  J.  J.  C.  Ry.  Co. 
(C.  C.)  51  Fed.  858.  And  see,  generally.  2  Black,  Judgm.  §  938e; 
Rev.  St  ü.  S.  J  905  (U.  S.  Comp.  St.  1901,  p.  677) ;  Galpin  ▼.  Page, 
3  Sawy.  93,  Fed.  Cas.  No.  5,206;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  665;  Wisconsin  y.  Pelican  Ins.  Co.,  127  U.  8.  265,  8  Sap. 
et  1370.  32  L.  Ed.  239. 
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tfae  determination  of  other  causes,  involving  the  same  ques- 
tion,  but  bctwcen  other  parties  or  on  a  diffcrcnt  subject- 
matter.*^ 

The  Position  of  the  territories  is  somewhat  different  from 
that  of  the  states,  and  wi  account  of  the  revisory  Jurisdic- 
tion of  the  highest  federal  courts,  the  decisions  of  their 
tribunals  do  not  possess  quite  the  same  authority  as  those 
of  the  Courts  of  last  resort  in  the  states.  Still  it  is  said 
that  a  decision  of  the  local  courts  in  a  territory,  upon  the 
construction  of  a  territorial  Statute,  is  entitled  to  great 
weight,  if  not  Controlling  authority,  in  the  courts  of  the 
United  States,  even  the  Supreme  Court.**  A  somewhat 
different  question,  and  one  not  yet  settled,  arises  when  a 
federal  court  is  asked  to  adopt  and  follow  a  decision  of  a 
State  supreme  court,  interpreting  a  Statute  which  was  not 
enacted  by  the  legislature  of  the  State,  but  by  the  legisla- 
tive authority  of  the  territory  out  of  which  the  State  was 
erected.  It  seems  to  be  thoroughly  in  accord  with  the 
legal  analogies  of  the  case  that  the  federal  court  should 
accept  the  rulings  of  the  State  court.  In  the  only  case  in 
which,  as  yet,  this  question  appears  to  have  arisen,  this 
course  was  pursued,  but  not  so  much  on  the  ground  of 
legal  Obligation  as  because  the  decision  of  the  State  court 
commended  itself  to  the  reason  and  judgment  of  the  fed- 
eral court.** 


11  Fuller  V.  Hamilton  Connty  (C.  C.)  53  Fed.  411. 

12  Lewis  T.  H^rera,  208  U.  S.  309,  28  Sup.  Ct  412,  52  L.  Ed.  506. 
i«Capitol  Bank  of  St.  Paul,  Minn.,  v.   School   District  No.  26, 

Barnes  County,  N.  D.,  63  Fed.  938,  11  G.  C.  A.  514.  In  this  case  it 
was  Said:  '*It  is  strenuously  urged  that  this  court  is  not  bound 
tyy  the  decision  of  the  State  supreme  court  construing  the  act  afore- 
said.  because  it  was  a  territorial  Statute,  and  not  a  law  enacted  by 
the  legislature  of  the  State  of  North  Dakota  subsequent  to  its  ad- 
mission  into  the  Union.  We  shall  not  stop  to  inquire  at  the  present 
time  whether  the  decision  of  the  State  court  construing  a  law  of 
the  territory  out  of  which  tbe  State  had  been  carved  should  be  giv- 
en  the  same  force  and  effect  as  a  decision  of  that  court  constru- 
ing an  act  of  the  legislature  of  the  State.  We  conceive  that  the 
present  case  does  not  require  us  to  express  an  opinion  on  that 
ttovel  proposition.  It  is  suffldent  to  say  at  this  time  that  it  is  high- 
ly  important  to  the  due  administration  of  justice  that  courts  exer- 
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VARYING    DECISION&   IN    DIFFERENT    STATES 

134.  Where  the  same  question  of  local  statutory  or  com- 
mon law  haa  been  decided  diff eretitly  by  the  courts 
of  last  resort  in  different  states,  the  Supreme  Court 
of  the  United  States,  in  adjudiicating  cases  before 
it,  will  dedde  each  in  accordance  with  the  settled 
course  of  decisions  in  the  State  where  the  action 
originated,  notwithstanding  that  it  may»  before  or 
afterwards,  give  an  entirely  different  judgment 
upon  the  same  question  in  a  case  Coming  before  it 
from  another  State. 

The  application  of  this  rule  in  practice  may  and  does 
result  in  the  rendition  by  the  supreme  federal  court  of  dif- 
ferent decisions  at  different  times  upon  the  same  question 
of  law.  But  its  decisions  are  not  for  that  reason  incon- 
sistent  or  conflicting.  For  in  each  case  of  this  kind,  it 
does  not  assume  to  lay  down  a  rule  or  principle  of  law 
abstractly,  and  in  accordance  with  its  own  opinion  or  con- 
viction  of  its  propriety,  but  only  to  ascertain  and  declare 
what  is  the  rule  of  law  prevailing  in  that  particular  State 
where  the  action  originated,  as  evidenced  by  the  determina- 
tions  of  the  highest  court  of  that  State.  To  make  this  piain, 
let  it  be  supposed,  for  example,  that  two  cases  come  before 
the  United  States  Supreme  Court,  one  from  New  York  and 
the  other  from  OlÄo,  each  involving  the  question  whether 
the  Statute  of  frauds  applies  to  a  given  transaction  or  State 
of  facts,  this  question  having  been  ruied  differently  in  the 
two  States.  In  deciding  each  case  in  accordance  with  the 
law  of  the  State  from  which  it  comes,  following  the  judg- 
ments  of  its  highest  court,  the  Supreme  Court  does  not  de- 
clare (in  the  abstract)  that  the  Statute  applies,  and  then 
declare  in  another  case  (in  the  abstract)  that  it  does  not 
apply,  to  the  same  State  of  facts;  but  it  declares  that,  in 
the  one  state,  according  to  its  local  law  and  the  decisions  of 
its  courts,  the  Statute  applies,  while  in  the  other  State  it 
does  not.  Thus,  in  one  of  the  cases,  originating  in  Kansas, 
it  was  Said :  "The  supreme  court  of  the  adjoining  State  of 
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Nebraska,  indeed,  as  the  plaintiff  in  error  has  pointed  out, 
has  held  a  precisely  similar  provision  of  its  own  Statute  of 
limitations  not  to  include  the  case  of  a  debtor  temporarily 
absent  from  the  State,  and  having  a  usual  place  of  resi- 
dence  therein,  at  which  a  summons  to  him  might  be  served. 
But  what  may  be  the  law  of  Nebraska  is  immaterial.  The 
case  at  bar  is  governed  by  the  law  of  Kansas,  and  the  duty 
of  this  court  to  follow,  as  a  rule  of  decision,  the  settled 
construction  by  the  highest  court  of  Kansas  of  a  Statute 
of  that  State  is  not  affected  by  the  adoption  of  a  different 
construction  of  a  similar  Statute  in  Nebraska  or  in  any  other 
State."  **  So  again :  "As  to  the  construction  of  a  State 
Statute,  we  generally  follow  the  rulings  of  the  highest  court 
of  the  State,  and  as  to  other  matters  we  lean  towards  an 
agreement  of  views  with  the  State  courts.  So,  when  the 
highest  court  of  a  State  affirms  that  a  conveyance  made  by  a 
debtor  to  a  trustee  for  the  benefit  of  creditors  is  valid  un- 
der  the  Statutes  of  that  State,  we  should  ordinarily,  in  any 
case  involving  the  validity  of  such  conveyance,  follow  that 
niling,  even  though  that  Statute  was  common  to  many 
States,  and  in  others  a  different  ruling  had  obtained/'  ^^ 
On  the  same  principle,  where  territory  acquired  by  the 
United  States  from  a  foreign  government  is  divided  into 
sevcral  states,  and  a  law  general  to  the  whole  territory  at 
the  time  of  its  acquirement  continues  in  force  in  the  sev- 
eral  states,  and  receives .  varying  judicial  interpretations, 
the  United  States  Supreme  Court  will  adopt  whichever 
interpretation  has  been  placed  upon  it  by  the  highest  court 
of  the  State  in  which  the  particular  suit  before  it  may  have 
originated.** 

clsln^  a  concurreiit  Jurisdiction  orer  the  same  people  and  territory 
sbould,  80  für  ai  possible,  adopt  the  same  construction  of  local 
laws." 

1«  Banserman  ▼.  Blnnt,  147  ü.  S.  647,  13  Sup.  Ct  466,  37  L.  Bd. 
316,  citing  Shelby  t.  Guy,  11  Wheat.  361,  367,  6  L.  Ed.  495;  Ghristy 
T.  Pridgeon.  4  Wall.  196,  203,  18  L.  Ed.  322;  Union  Nat  Bank  of 
Chicago  V.  Kansas  City  Banlc,  136  ü.  S.  223,  235,  10  Sup.  Ct  1013. 
34  U  Ed.  341. 

iBJencks  t.  Quidnick  Co.,  135  ü.  S.  467,  10  Sup.  Ct  655,  34  L. 
Ed.  200. 

!•  Christy  v.  Pridgeon,  4  Wall.  196,  18  L.  Ed.  322. 


460    FBDBBAL  COüBTS  FOLLOWING  STATB  DECI8ION8   (Ch.  12 

WHAT  DECISIONS  CONTROLLING 

135.  In  Order  that  a  federal  court  should  be  iinperativel7 
bound  to  accept  and  f ollow  a  decision  of  the  State 
court  upon  a  question  of  statutory  construction  or 
local  law,  the  decision  must  possess  the  following 
diaracteristics : 

(a)  It  must  be  rendered  by  the  highest  court  or  coiut  of 

last  resort  in  the  State. 

(b)  It  must  be  cpnclusive  and  authoritative  in  the  courts 

of  the  State  where  rendered. 

(c)  It  must  be  based  on  and  determinative  of  the  law  of 

that  particular  State,  as  distinguished  from  ded- 
sions  on  questions  of  general  law  and  from  such 
as  are  based  merely  on  grounds  of  comity  or  pub* 
lic  policy.._ 

(d)  It  must  be  a  ruling  on  a  controverted  question  of 

law,  as  distinguished  from  a  mere  finding  of  facta 
or  a  construction  of  a  particular  document. 

(e)  It  must  be  a  d^rect  adjudication  upon  the  precise 

point  of  law  involved,  excluding  aU  obiter  dicta 
and  all  mere  implications  or  analogies  from  ded- 
sions  or  judgments. 

(f )  It  may  be  a  Single  decision;  but  if  so,  it  must  not 

be  inconsistent  with  former  decisions  of  the  same 
court,  or  eise  it  must  show  that  it  is  the  final  and 
settled  expression  of  its  opinion. 

(g)  If  it  involves  a  change  of  opinion  by  the  State  court^ 

it  will  not  be  foUowed  by  the  federal  court  in  any 
case  where  the  consequence  would  be  that  vested 
rights  would  be  destroyed  or  the  Obligation  of  con* 
tracts  impaired. 

Seme  of  thcse  essential  points  will  be  morc  fuUy  con- 
sidered  in  the  succeeding  sections  of  this  chapter,  such  as 
those  relating  to  the  effect  of  rulings  of  intermediate  and 
inferior  courts,  and  the  proper  attitude  of  the  federal  courts 
in  the  face  of  conflicting  or  inconsistent  decisions  of  the 
State  courts,  and  in  respect  to  changes  of  opinion  of  the 
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State  courts  which,  if  followed,  would  react  prejudicially 
upon  contracts  er  vested  rights.  The  others  will  now  bc 
discussed  in  their  order. 

Decision  of  Highest  Court 

As  a  general  rule,  there  is  only  one  court  in  cach  State, 
its  highest  court  or  court  of  last  resort,  that  is  entitled  to 
establish  the  law  of  the  State  by  its  decisions  in  such  sense 
that  the  United  States  courts  will  feel  constrained  to  ac- 
cept  and  follow  its  rulings.  But  where  a  commission  is 
created  by  law  in  a  particular  State,  designed  to  assist  the 
supreme  court  of  the  State  in  disposing  of  the  cases  before 
it,  and  invested  with  like  Jurisdiction  and  power  as  that 
court,  the  decision  of  the  commission  on  a  question  prop- 
erly  presented  to  it  in  a  judicial  proceeding  is  entitled  to 
the  same  weight  and  consideration  as  would  be  accorded 
to  a  decision  of  the  supreme  court  of  the  State  on  the  same 
question.  This  is  the  rule  of  the  United  States  Supreme 
Court,*^  and  of  course  it  is  equally  to  be  observed  by  the 
inferior  federal  courts.  But  if  such  a  commission  renders  a 
decision  on  the  construction  of  a  Statute  of  the  State,  or 
any  other  question  of  local  law,  which  is  squarely  opposed 
to  a  decision  of  the  supreme  court  of  the  State,  the  federal 
courts  in  that  State  will  follow  the  decision  of  the  perma- 
nent tribunal.^® 

Conclusiveness  of  Decision 

If  the  particular  decision  is  not  conclusive  in  the  courts 
of  the  State  where  rendered,  it  will  not  create  a  precedent 
binding  on  the  federal  courts.  Thus,  in  Pennsylvania,  it  is  a 
peculiarity  of  the  local  law  that  a  Single  verdict  and  judg- 
ment  in  an  action  of  ejectment  are  not  conclusive  on  the 
parties.  Hence  a  decision  by  the  supreme  court  of  that 
State,  on  the  construction  of  a  will,  rendered  in  an  eject- 
ment suit  which  has  not  been  followed  by  a  concurring  ver- 
dict and  judgment  in  a  second  suit  of  the  same  kind,  is  not 
Controlling  in  an  action  in  a  federal  court  involving  the 

17  Ankeney  v.  Hannon.  147  ü.  S.  118,  13  Snp.  Gt  206,  37  L.  Bd. 
105. 

18  Montgomery  v.  McDermott,  103  Fed.  801,  43  G.  O.  A.  348. 
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same  qucstion,  though,  if  the  State  decision  is  declaratory 
of  the  settled  law  of  the  State  as  to  the  effect  of  deviscs 
such  as  that  in  controversy  (instead  of  being  merely  an 
Interpretation  of  the  particular  will),  it  will  be  entitled  to 
consideration  as  a  precedent  in  the  federal  courts.**  But 
it  is  not  invariably  necessary  that  the  particular  judgment 
or  decision  should  be  pleadable  as  a  technical  estoppel,  in 
Order  to  give  it  the  force  and  effect  of  a  precedent.  Thus, 
for  instance,  a  decision  of  the  supreme  court  of  a  State,  on 
the  validity  of  an  issue  of  municipal  bonds,  involving  the 
construction  of  the  State  Constitution  and  Statutes,  will  be 
followed  by  the  federal  court  in  an  action  between  the 
sai;pe  parties  on  the  same  bonds,  although,  by  reason  of 
a  nonsuit  taken  by  the  plaintilf,  the  decision  of  the  State 
court  did  not  pass  into  a  final  judgment  so  as  to  render 
the  question  res  judicata.*®  And  even  though  the  deci- 
sions  of  the  State  court  should  lack  that  character  of  finality 
which  is  needed  to  impress  them  with  the  technical  force 
of  a  precedent,  it  does  not  follow  that  they  are  to  be  en- 
tirely  disregarded  by  the  federal  courts.  Thus,  a  deci- 
sion of  the  highest  court  of  a  State,  upon  the  interpretation 
of  a  State  Statute,  may  fall  short  of  being  conclusive  upon 
the  federal  court  sitting  in  that  State,  so  far  as  regards  a 
case  before  it,  because  rendered  after  the  rights  of  the  par- 
ties had  vested,  or  because  not  given  on  the  merits  of  the 
controversy,  but  on  a  preliminary  motion,  application,  or 
proceeding.  Yet  the  decision,  as  enunciating  a  rule  or 
principle  of  law,  will  be  entitled  to  high  persuasive  au- 
thority." 

Decision  Bstablishing  Locol  Law  of  State 

It  will  be  shown  more  fuUy  in  a  later  chapter  that  the 
United  States  courts  do  not  feel  constrained  to  follow  the 
decisions  of  the  State  courts  upon  questions  of  general  law 
or  jurisprudence.     Those  decisions  are  binding  as  prece- 

i»Barb€r  v.  Pittsburgh,  Ft  W.  &  0.  R.  Co.  (C.  C.)  69  Fed.  501, 
affirmed  166  ü.  S.  83,  17  Sup.  Ct.  488,  41  L.  Ed.  925. 

so  Board  of  Com'rs  of  Oxford,  N.  €.,  y.  Union  Bank  of  Bichmond, 
96  Fed.  293,  37  G.  C.  A.  493. 

si  Yomer  y.  Atchlson.  T.  &  S.  F.  R.  Ck>.  (C.  0.)  28  Fed.  581. 
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dents  only  in  so  far  as  they  are  concerncd  with  the  consti- 
tutional  or  statutory  law  of  the  State,  cm*  with  such  prin- 
ciplcs,  growing  out  of  the  unwritten  law,  as  have  become 
rules  of  property  within  the  State  or  have  been  incorpo- 
rated  into  its  own  individual  and  local  law.  Thus,  the 
federal  courts  will  exercise  an  independent  judgment,  with- 
out  being  bound  by  the  decisions  of  the  State  courts,  upon 
the  question  as  to  what  is  the  common  law  of  the  State, 
unless  such  decisions  have  so  clearly  established  a  settled 
rule  as  to  make  it  a  part  of  the  peculiar  and  local  law  of 
that  State.**  For  similar  reasons,  the  United  States  courts 
are  not  required  to  follow  State  decisions  made  on  grounds 
of  public  policy  or  comity  merely,  and  not  expository  of  the 
particular  law  of  the  State.  Thus,  a  Single  decision  of  the 
supreme  court  of  the  State,  made  a  great  many  years  be- 
fore,  holding  that,  as  to  property  situated  in  that  State,  a 
i^eneral  assignment  made  by  a  dcbtor  in  another  State 
would  not  be  allowed  to  defeat  an  attachment  of  such  prop- 
erty by  one  of  its  own  Citizens,  which  decision  has  never 
been  repeated,  will  not  be  accepted  as  binding  on  a  federal 
court  in  the  State.** 

No  Question  of  Law  Decided 

No  decision  is  entitled  to  the  effect  of  a  precedent  unless 
it  determines  some  controverted  question  of  law  or  enun- 
ciates  a  rule  or  principle  of  law  applicable  in  all  similar 
cases.  Hence  where  the  State  court  adjudges  that  a  cer- 
tain  Statute  is  unconstitutional,  basing  its  decision  on  its 
finding  as  to  the  terms  of  the  Statute  or  of  its  title,  this 
is  not  conclusive  or  Controlling  on  a  federal  court  in  an 
action  between  other  parties,  because  merely  a  finding  of 
fact,  not  the  determination  of  a  question  of  law.**  Again, 
where  the  decision  of  the  State  court  is  concemed  solely 
with  the  construction  of  a  will,  its  judgment  may  have  the 
technical  effect  of  an  estoppel  when  seasonably  presented 
in  another  case,  in  a  federal  court,  between  the  same  par- 

ss  Snare  &  Triest  Ck>.  ▼.  Friedman,  169  Fed.  1,  94  C.  G.  A.  369. 
»  Stowe  V.  Belfast  Sav.  Bank  (G.  G.)  92  Fed.  90;    Belfast  Sav. 
Bank  v.  Stowe,  92  Fed.  100,  34  O.  C.  A.  229. 
s«  Olty  of  Beatrice  y.  Bdminson,  117  Fed.  427,  54  O.  0.  A.  601. 
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ties  and  involving  the  same  question.  But  there  is  no  such 
duty  devolving  upon  the  federal  court  to  follow  the  dc- 
cision  of  the  State  court  as  in  the  case  o£  the  construction 
of  a  State  Statute,  unless  the  opinion  of  the  State  court  is 
declaratory  of  the  settled  law  of  the  State,  and  not  merely 
a  decision  upon  the  particular  Instrument  in  suit.** 

Scope  of  Decision;   Dicta 

The  effect  of  a  decision  of  the  highest  court  of  a  State, 
as  a  precedent  to  be  foUowed  by  the  federal  courts, 
is  limited  to  the  precise  question  involved  and  determined.** 
It  does  not  extend  to  any  matters  not  distinctly  presented 
to  the  court  for  its  consideration  and  passed  upon  by  its 
adjudication.  Thus,  for  example,  a  decision  of  the  supreme 
court  of  a  State,  interpreting  and  applying  an  amendment  to 
the  State  Constitution,  is  not  to  be  construed  as  determining 
the  question  of  the  validity  of  the  amendment  or  whethcr 
it  was  legally  adopted,  where  such  question  was  not  raised 
or  considered;  and  the  decision,  therefore,  does  not  affect 
the  right  and  duty  of  a  federal  court  to  consider  and  de- 
termine  such  question  in  an  action  in  which  it  is  directly 
presented.*^  Again,  where  the  determination  of  some  pre- 
liminary  or  jurisdictional  question  necessarily  disposes  of 
the  case,  and  renders  a  consideration  of  the  merits  inappro- 
priate  or  superiluous,  this  also  has  the  effect  of  limiting  the 
scope  of  the  decision  as  a  precedent.  Thus,  a  decision  by 
the  highest  court  of  a  State,  denying  a  writ  of  mandamus 
which  was  prayed  for  the  purpose  of  compelling  certain 
action  on  the  part  of  a  water  Company,  is  not  an  authori- 
tative  adjudication  of  the  statutory  duties  and  powers  of 
such  companies,  so  as  to  be  binding  on  a  federal  court  in 
a  suit  in  equity  arising  under  similar  circumstances,  where, 
under  the  Statutes  of  the  State  as  previously  construed,  the 
court  must  necessarily  have  held  that  a  proceeding  in  man- 
damus would  not  lie  against  a  corporation  of  the  character 
of  the  defendant."*    Further,  an  expression  of  opinion  by 

26  Messinger  y.  Anderson,  171  Fed.  785,  96  0.  C.  A.  445. 

2«  Southern  Ry.  Co.  y.  Simpson,  131  Fed.  705.  65  G.  C.  A.  563, 

S7  Knight  y.  Slielton  (0.  C.)  134  Fed.  423. 

s8  Wiemer  y.  Louisyille  Water  Ck).  (0.  G.)  130  Fed.  251. 
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the  State  court,  upon  a  question  not  involved  in  the  ascer- 
tainment  of  the  right  or  title  in  issue  between  the  parties, 
is  not  a  decision.  In  other  words,  the  federal  courts  are  not 
bound  or  concluded  by  any  mere  dicta  occurring  in  the 
opinions  of  the  State  court,  however  clearly  they  may  in- 
dicate  or  forecast  the  probable  future  decision  of  that  court* 
if  the  matter  touched  on  should  come  directly  before  it.** 
But  of  course  there  may  be  circumstances  in  which  such 
extra-judicial  expressions  of  opinion  would  be  entitled  to 
serious  consideration  by  the  federal  courts,  though  not 
strictly  binding  on  them.  It  is  said  that  the  opinion  of  a 
State  court  upon  the  construction  of  a  Statute  of  the  State 
is  entitled  to  great  weight  in  the  federal  courts,  even  though 
the  question  considered  was  not  directly  in  judgment.** 
But  generally,  as  we  have  stated,  the  Controlling  effect 
of  such  a  precedent  is  restricted  to  the  very  point  in  issue, 
and  is  not  to  be  extended  to  principles  which  are  only  de- 
rivable  by  inference  or  implication  from  the  language  of  the 
opinion.**  And  if  a  federal  court,  in  the  absence  of  any 
authoritative  exposition  of  the  law  of  the  State  by  its  courts, 
has  decided  a  question  of  local  law  upon  the  basis  of  anal- 
ogies  and  implications  drawn  fromprevious  opinions  of  the 
highest  State  court,  but  the  latter  court  afterwards  announc- 
es  a  different  doctrine  in  a  case  directly  involving  the  very 
question,  the  United  States  court  will  abandon  its  former 
Position  and  thereafter  rule  in  accordance  with  the  deci- 
sion of  the  State  court,  the  rule  being  to  follow  the  first 
direct  adjudication  of  the  supreme  court  of  the  State  upon 
the  precise  question  involved.** 

Single  or  Multiple  Decisions;   Majority  Opinions 

A  succession  of  uniform  decisions  by  the  highest  court 
of  a  State  upon  a  question  of  local  law  is  naturally  much 

2»Lockhard  ▼.  Asher  Lumber  Co.  (G.  0.)  123  Fed.  480;  Matz  ▼. 
Chicago  &  A.  R.  Co.  (C.  C.)  85  Fed.  180;  In  re  SuUiyan,  148  Fed. 
815,  78  C.  C.  A.  505. 

so  National  Bank  of  Oxford  y.  Whitman  (C.  C.)  76  Fed.  697. 

si  Caesar  t.  Capell  (C.  C.)  83  Fed.  403. 

<t  Andrews  ▼.  National  Foundry  &  Pipe  Works,  76  Fed.  166,  22 
a  0.  A.  110,  36  Im  R.  A.  139. 
Black  Jud.Pb.— 30 
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more  conclusive  evidence  of  the  law  of  the  State  than  a 
Single  and  perhaps  recent  adjudication,  and  much  more 
likely  to  remain  unchanged.  But  every  settled  judicial  doc- 
trine  must  have  its  starting-point  in  some  Single  original 
decision.  And  a  judgment  of  the  highest  court  of  the  State, 
though  for  the  time  being  Standing  alone,  should  be  ac- 
cepted  and  followed  by  the  federal  courts  if  the  opinion  is 
of  such  a  character  as  to  show  that  it  was  regarded  by  the 
court  which  rendered  it  as  a  final  and  definitive  settlement 
of  the.question  involved.  It  is  not  so  easy  to  say  what 
might  be  the  duty  of  the  federal  courts,  in  this  respect,  if 
the  opinion  of  the  State  court  showed  that  its  conclusion 
was  arrived  at  with  great  hesitation  or  reluctance,  er 
seemed  to  leave  an  opportunity  for  a  reconsideration  of 
the  question.  Their  rule  is  to  follow  "settled"  adjudica- 
tions  of  the  State  courts  or  those  which  express  the  "set- 
tled law"  of  the  State.  Whether  or  not  an  isolated  de- 
cision possesses  this  character  of  finality  is  a  question  the 
answer  to  which  must  often  depend  upon  the  particular 
circumstances,  and  which  should  be  solved  not  only  by  the 
application  of  the  ordinary  rules  for  testing  the  force  of 
precedents,  but  also  in  the  light  of  reason  and  good  sense. 
But  it  should  be  remarked  that  an  isolated  decision  may 
gain  conclusive  force  by  the  lapse  of  time  and  by  its  gen- 
eral  acceptance.  Thus  it  is  said  that  a  single  decision  of 
the  supreme  court  of  a  State,  construing  a  State  Statute, 
becomes  the  settled  law  of  the  State,  to  be  followed  by  the 
föderal  courts,  where  it  has  been  acquiesced  in  for  years  by 
the  courts  of  the  State  (that  is,  not  challenged  in  any  courty 
and  by  its  legislative  department.**  The  fact  that  a  given 
decision  of  the  court  of  last  resort  of  a  state  did  not  re- 
ceive  the  unanimous  consent  of  the  members  of  that  court, 
but  was  made  by  a  bare  majority  of  the  court,  will  not 
prevent  it  from  becoming  the  law  of  the  State  in  such 
sense  as  to  be  binding  upon  the  federal  courts  in  cases 
where  it  is  proper  that  they  should  follow  it.**    But  on  the 

s<  German  Ins.  Co.  ▼.  City  of  Manning  (C.  C.)  05  Fed.  597. 

s4  Southern  Ry.  Co.  y.  North  Carolina  Corporation  CommiasioD 
(C.  C.)  99  Fed.  166,  citing  WUliams  v.  Eggleston,  170  U.  S.  311,  18 
Sup.  et  617>  42  L.  Ed.  1047. 
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other  hand,  where  the  highest  court  of  a  State  is  composed 
of  a  number  of  judges,  a  construction  placed  upon  a  Stat- 
ute by  the  opinion  of  one  judge,  which  is  not  concurred  in 
by  a  majority,  is  not  binding  on  the  fcderal  court,  but  leaves 
the  question  open  for  its  independent  determination.'* 


SAME;    FICTITIOUS  OR  TEST  CASES 

136.  When  referred  to  a  pertinent  decision  of  the  highest 
court  of  the  State,  which  ordinarily  it  would  be 
bound  to  follow,  a  f ederal  court  will  not  entertain 
the  Suggestion  that  such  decision  was  rendered  in 
a  fictitious  or  test  case»  without  genuine  contest 
or  conaideration,  and  so  dedine  to  f  oUow  it,  unless 
where  the  decision  was  made  for  the  very  purpose 
of  anticipating  and  influencing  the  judgment  of 
the  federal  court  in  an  action  already  pending. 

The  United  States  Supreme  Court,  in  an  early  decision, 
in  which  it  enumerated  or  described  the  circumstances  un- 
der  which  it  would  feel  free  to  reject  fhe  authority  of  a 
decision  of  a  State  court  upon  the  local  law  of  the  State, 
remarked  that:  "Cases  may  exist  also,  when  a  case  is  got 
up  in  a  State  court  for  the  very  purpose  of  anticipating  our 
decision  of  a  question  known  to  be  pending  in  this  court."  '* 
The  same  reason  would  be  sufficient  to  justify  an  inferior 
federal  court  in  declining  to  follow  an  adjudication  of  the 
State  court.  This  is  well  illustrated  by  a  case  in  one  of  the 
Circuit  Courts,  where  a  number  of  suits  had  been  brought 
by  the  owners  of  a  large  tract  of  land  to  quiet  their  title  to 
the  same.  They  claimed  under  a  patent  from  the  State, 
and  the  disputed  question  was  as  to  the  boundary  of  the 
tract  Two  of  the  suits  had  been  decided  by  the  federal 
court,  and  the  question  of  boundary  adjudicated,  and  the 


*BSan  Jose-Los  Gatos  Intemrban  Ry.  Co.  t.  San  Jose  Ry.  Co., 
156  Fed.  455,  84  O.  0.  A.  265. 
>•  Pease  ▼.  Peck,  18  How.  506, 16  L.  Ed.  618. 
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other  actions  were  pending.  At  this  stagc,  an  action  o£ 
replevin  was  brought  in  a  State  court,  between  other  par- 
ties,  and  nominally  for  the  recovery  of  a  number  of  logs 
cut  from  the  tract  in  question,  but  the  issues  were  so 
framed  as  to  raise  the  question  of  the  boundary,  and  a  de- 
cision  of  that  question  by  the  highest  court  of  the  State  was 
obtained  in  that  suit,  which  reduced  the  area  of  the  tract 
nearly  one-half  from  that  given  to  it  by  the  decisions  of 
the  federal  court.  The  owners  of  the  land  were  not  parties 
to  the  action  in  the  state  court,  and  it  was  apparently 
brought  for  the  purpose  of  obtaining  such  decision,  and  was 
not  seriously  contested.  It  was  held  by  the  federal  court 
that,  although  the  decision  of  the  state  court  was  entitled 
to  consideration  and  respect,  yet  it  was  not  Controlling  on 
the  federal  court  as  a  rule  for  the  determination  of  the 
cases  which  remained  pending  before  it.  '^ 

But  such  circumstances  are  exceptional.  And  unless  it  is 
clearly  evident  that  the  decision  of  the  State  court  was 
made  pro  re  nata,  and  with  a  view  to  its  effect  on  the  set- 
tlement  of  litigation  pending  in  the  federal  courts,  the  lat- 
ter Courts  will  not  be  warranted  in  inquiring  into  the  basis 
on  which  it  rests  or  in  according  to  it  any  less  degree  of 
authority  than  it  appears  on  its  face  to  be  entitled  to.  The 
Supreme  Court  of  the  United  States,  when  shown  a  deci- 
sion of  the  supreme  court  of  a  state  construing  a  State  Stat- 
ute, has  declared  that  it  cannot  entertain  the  objection  that 
the  cause  in  which  it  was  rendered  was  a  fictitious  one, 
and  decline  to  follow  the  decision,  as  not  genuinely  con- 
tested.*'  So  also,  where  a  decision  of  the  highest  court  of 
the  State,  construing  the  state  Constitution  and  laws  with 
reference  to  the  power  of  a  municipal  Corporation  to  in- 
cur  indebtedness  for  waterworks,  was  urged  as  conclusive 
on  a  United  States  circuit  court  of  appeals,  that  court  de- 
clined  to  consider  an  objection  that  the  action  in  the  State 
courts  did  not  involve  a  genuine  controversy,  but  was  a 
friendly  suit  to  obtain  a  favorable  interpretation  of  the 

s  7  Davis  ▼.  Commonwealth  Land  &  Lumber  Co.  (C.  G.)  141  Ved. 
711. 
SS  East  Oakland  Tp.  v.  Sklnner,  94  ü.  S.  255,  24  L.  Bd.  12S. 
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Constitution  to  permit  thc  issuance  of  watcr  bonds.**  Still 
less  is  it  permissible  to  charge  the  State  court  with  failing 
to  give  adequate  consideration  to  the  case  before  it.  It 
will  be  presumed  that  its  decision  was  made  after  thorough 
consideration  of  the  question  involved,  and  the  federal 
Courts  cannot  entertain  a  Suggestion  that  it  was  rendered 
without  füll  argument  and  upon  the  mistaken  assumption 
that  the  question  had  been  previously  decided  by  the  State 
court** 


SAME;  RULINGS  OF  INTERMEDIATE  AND  IN- 
FERIOR COURTS 

137.  Opinions  of  the  lower  courts  of  a  State,  or  of  in- 
termediate  appellate  courts,  though  entitled  to  re- 
spectful  consideration  by  the  federal  courts»  are 
not  conclusive  authorities,  except  in  cases  where 
tfaeir  judgments  are  made  final  by  Statute  and  are 
not  reviewable  by  the  court  of  last  resort. 

In  numerous  states,  there  are  now  intermediate  tribunals, 
having  appellate  Jurisdiction  in  most  cases  over  the  county 
ordistrict  courts,  but  being  themselves  subject  to  review  by 
thc  supreme  or  highest  court  of  the  State,  either  generally 
or  in  speciiied  classes  of  cases.  The  decisions  of  these 
intermediate  courts  are  entitled  to  great  respect  in  the 
federal  courts,  and  are  habitually  listened  to  with  serious 
consideration  and  regarded  as  persuasive  authorities.  But 
they  are  not  imperatively  binding  or  Controlling  on  the 
courts  of  the  United  States,  because  they  do  not  settle  the 
law  of  the  State,  and  because  the  court  of  highest  Juris- 
diction in  the  State  would  not  be  concluded  by  such  deci- 
sions but  might  lawfully  determine  the  same  questions  in 
a  diffcrent  manner,  when  properly  presented  to  it.*^    It  is 

>*City  of  Sioux  Falls  y.  Farmers'  Loan  &  Trust  Co.,  136  Fed. 
721,  09  G.  G  A.  373. 

«0  Oroes  v.  AUen,  141  U.  8.  628,  12  Snp.  Gt.  67,  35  L.  £d.  843. 

«1  Federal  Lead  Go.  ▼.  Swyers,  161  Fed.  687, 88  G.  G.  A.  547 ;  Anglo- 
American  Land,  Mortgage  &  Agency  Go.  v.  Lombard,  132  Fed.  721, 
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thcrefore  no  violation  of  judicial  duty  or  propriety  for  a 
fcderal  court  to  decline  to  be  guided  by  the  ruling  of  such 
a  court  of  the  State,  if  contrary  to  its  own  conviction.  And 
of  course  the  remark  applies  with  even  greater  forcc  to  the 
adjudications  of  the  courts  of  first  instance.  Still,  even  as 
to  the  latter,  there  may  be  rare  and  exceptional  circum- 
stances  in  which  their  decisions  would  be  absolutely  bind- 
ing  on  the  United  States  courts,  even  the  Supreme  Q>urt. 
Such  was  the  case  of  Hallinger  v.  Davis,**  where  a  person 
accused  of  murder  in  the  Coiirt  of  Oyer  and  Terminer  of 
Hudson  County,  New  Jersey,  pleaded  guilty,  and  thcrc- 
upon  the  two  judges  of  that  court  proceeded  to  hear  testi- 
mony  for  the  purpose  of  determining  the  degree  of  his  guilt, 
and  sentenced  him  to  death.  In  respect  to  the  hearing  by 
the  court  alone,  after  his  plea  of  guilty,  the  defendant  claim- 
ed  that  he  was  deprived  of  his  constitutional  right  of  trial 
by  Jury,  and  that  the  Statute  authorizing  the  trial  court  to 
proceed  in  that  manner  was  contrary  to  the  provisions  of 
the  State  Constitution  and  void.  This  was  decided  against 
him  by  the  trial  court,  and  it  appeared  that  the  law  of  the 
State  was  such  that  no  appeal  could  be  taken  to  any  higher 
court.  He  applied  for  release  on  habeas  corpus  to  the 
federal  circuit  court  in  New  Jersey,  and  from  its  refusal  to 
grant  the  writ  appealed  to  the  Supreme  Court  of  the  United 
States.  The  last  named  court  held  itself  bound  to  accept 
the  decision  of  the  Court  of  Oyer  and  Terminer  as  to  the 
validity  of  the  State  Statute,  as  tested  by  the  State  Constitu- 
tion, and  confined  its  review  of  the  case  to  the  federal  ques- 
tion  supposed  to  be  involved,  saying:  "Of  course,  the  de- 

68  C.  C.  A.  89;  Stryker  v.  Board  of  Com*r8  of  Grand  County,  T7 
Fed.  567,  23  C.  C.  A.  286;  Continental  Securltlefl  Co.  v.  Interboroogh 
Rapid  Transit  Co.  (C.  C.)  165  Fed.  945;  State  Trust  Co.  v.  Kansas 
City,  P.  &  G.  R.  Co.  (C.  C.)  129  Fed.  455;  Freund  v.  Taegerman  (C. 
C.)  27  Fed.  248 ;  Henderson  y.  Phillips  (C.  C.)  178  Fed.  374;  Patapsco 
Guano  Co.  v.  Morrison.  2  Woods,  395,  Fed.  Cas.  No.  10,792.  But 
see  Seccomb  y.  Wurster  (C.  C.)  83  Fed.  856,  liolding  that  a  deci- 
sion of  an  appellate  court  of  the  State,  construing  a  State  Statute, 
will  be  foUowed  by  a  federal  court  in  determining  a  motlon  for  a 
preliminary  injunction  in  a  taxpayer*s  suit,  though  the  question  has 
not  been  settled  by  the  State  court  of  last  resort 
4s  146  ü.  8.  314,  13  Snp.  a.  105,  36  L.  Ed.  986. 
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cision  in  the  present  case,  of  the  highest  court  of  the  State 
of  New  Jersey  having  Jurisdiction,  that  the  Statute  is  con- 
stitutional  and  valid,  sufiiciently  and  iinally  establishes  that 
proposition,  unless  the  proceedings  in  the  case  did  not  con- 
stitute  'due  process  of  law/  within  the  meaning  of  the 
fourteenth  amendment  of  the  Constitution  of  the  United 
States."  Applying  the  same  principle  to  the  decisions  of 
the  intermediate  appellate  courts,  it  may  be  said  that  it  is 
the  duty  of  the  federal  courts,  in  applying  State  law,  to  fol- 
low  such  decisions  in  those  classes  of  cases  which  are  not 
appealable  to  the  highest  court  of  the  State,  so  that  ul- 
timate  Jurisdiction  is  lodged  in  the  intermediate  court,  pro- 
vided,  of  course,  that  its  decisions  are  not  in  conflict  with 
any  actual  rulings  of  the  court  of  last  resort.**  But  it  ap- 
pears  that  a  decision  of  one  of  these  intermediate  courts 
(such  as  the  Appellate  Division  in  New  York)  is  not  raised 
to  the  character  of  finality  so  as  to  constitute  a  precedent 
binding  on  the  federal  court,  merely  because,  in  the  par- 
ticular  case,  leave  to  appeal  to  the  higher  court  was  re« 
fused.** 

ABSENGE  OF  DECISIONS  BY  STATE  COURT; 
FEDERAL  COURT  RENDERING  FIRST 

DECISION 

138.  If  an  action  in  a  federal  court  involves  a  question  aris- 

ing  under  the  Constitution  or  laws  of  the  State,  or 
otherwise  govemed  by  the  local  law  or  custom, 
which  has  not  been  passed  upon  by  the  highest 
court  of  the  State,  it  is  the  duty  of  the  federal 
court  to  solve  the  question  in  the  exercise  of  its 
independent  judgment. 

139.  A  federal  court  will  be  very  reluctant  to  adjudge  a 

State  Statute  void,  as  being  in  conflict  with  the 
State  Constitution,  in  the  absence  of  any  decision 

43  In  re  GUligan,  152  Fed.  605,  81  C.  0.  A.  596. 
4«  Continental  Securltles  Co.  y.  Interborough  Rapid  Transit  Co. 
(a  C.)  165  Fed.  M5. 
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of  the  State  courts  to  that  effect,  and  will  not  do  80 
unless  the  invalidity  of  the  Statute  is  absolutely 
clear  and  free  from  doubt. 

Absence  of  Decisions  of  State  Courts 

Although  it  is  the  peculiar  province  of  the  State  courts 
to  give  authoritative  rulings  upon  questions  concerning  the 
interpretation  of  the  Constitution  of  the  State,  the  validity 
and  construction  of  its  Statutes,  and  other  matters  of  local 
law  and  practice,  yet  it  is  equally  the  duty  of  the  federal 
courts  to  resolve  such  questions  in  cases  where  their  Juris- 
diction is  properly  invoked.  If  opinions  of  the  highest 
court  of  the  State  are  available  and  in  point,  they  will  guide, 
and  indeed  govern,  the  federal  courts  in  the  determination 
of  such  points  of  law;  but  if  not,  the  latter  courts  must 
exercise  their  independent  judgment.**  "The  federal  courts 
have  an  independent  Jurisdiction  in  the  administration  of 
State  laws,  co-ordinate  with,  and  not  subordinate  to,  that 
of  the  State  courts,  and  are  bound  to  exercise  their  own. 
judgment  as  to  the  meaning  and  effect  of  those  laws.  The 
existence  of  two  co-ordinate  jurisdictions  in  the  same  ter- 
ritory is  peculiar,  and  the  results  would  be  anomalous  and 
inconvenient  but  for  the  exercise  of  mutual  respect  and 
deference.  Since  the  ordinary  administration  of  the  law 
is  carried  on  by  the  State  courts,  it  necessarily  happens  that, 
by  the  course  of  their  decisions,  certain  rules  are  established 
which  become  rules  of  property  and  action  in  the  State,  and 
have  all  the  effect  of  law,  and  which  it  would  be  wrong 
to  disturb.  This  is  especially  true  with  regard  to  the  law 
of  real  estate  and  the  construction  of  State  constitutions 
and  Statutes.  Such  established  rules  are  always  regarded 
by  the  federal  courts,  no  less  than  by  the  State  courts  them- 
selves,  as  authoritative  decisions  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled,  it  is  the  right  and 
duty  of  the  federal  courts  to  exercise  their  own  judgment. 
*    *    *    As  the  very  object  of  giving  to  the  national  courts 

«iBurgees  y.  SeUgman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Bd. 
359;  HamUton  ▼.  Loeb  (C.  C.)  179  Fed.  728;  Loring  y.  Biarsh,  2 
Cliif .  469,  Fed.  Gas.  No.  8,515. 
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Jurisdiction  to  administer  the  laws  of  the  states  in  con« 
troversies  between  Citizens  of  different  states  was  to  In- 
stitute independent  tribunals,  which,  it  might  be  supposed, 
would  be  unaflFected  by  local  prejudices  and  sectional  views, 
it  would  be  a  dereliction  of  their  duty  not  to  exercise  an 
independent  judgment  in  cases  not  foreclosed  by  previous 
adjudication."  *• 

Postponing  Action  to  A%va%t  Decision  of  State  Court 

In  some  instances,  where  the  questions  involved  are 
doubtful  and  such  as  are  peculiarly  within  the  province 
of  the  courts  of  the  State,  and  where  litigation  involving 
the  Same  problems  is  pending  in  the  State  courts,  it  may 
be  proper  for  a  federal  court  to  delay  pronouncing  its  judg- 
ment until  a  decision  has  been  rendered  by  the  highest 
court  of  the  State,  in  order  that  it  may  be  consulted  and  fol- 
lowed  if  considered  a  binding  precedent.*^  Bat  this  unusual 
course  will  not  be  adopted  when  it  is  not  clear  that  the 
question  involved  will  be  determined  in  the  suit  pending  in 
the  State  court,  or  if  it  is  doubtful  whether  the  State  court 
will  consider  that  the  question  can  properly  be  raised  in  the 
particular  form  of  action  or  proceeding  which  has  been 
chosen,  or  if  it  is  altogether  uncertain  how  long  a  time 
must  elapse  before  the  State  court  reaches  its  conclusion.*' 

Validity  and  Construction  of  Statutes 

A  court  of  the  United  States,  when  determining  the 
rights  of  parties  under  a  State  Statute,  will  be  very  slow 
and  reluctant  to  make  the  first  decision  against  the  validity 
of  the  Statute,  as  tested  by  its  conformity  to  the  Constitu- 
tion of  the  State.  If  the  question  is  at  all  doubtful,  it  will 
not  pronounce  against  the  constitutionality  of  the  law  un- 
less  sustained  in  so  doing  by  some  distinct  adjudication  of 
the  highest  court  of  the  State.*'    If  the  matter  has  ncver 

4«  Burgee»  v.  Sellgman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  360. 

*T  Brooks  V.  Memphis.  Fed.  Cas.  No.  1,954. 

*•  City  of  Detroit  v.  Detroit  City  Ry.  Co.  (C.  C.)  55  Fed.  569. 

*•  Smith  V.  City  of  Fond  du  Lac  (O.  C.)  8  Fed.  289;  Kane  v.  Brie 
R.  Co..  133  Fed.  681,  67  C.  C.  A.  653,  68  L.  R.  A.  788 ;  Currie  v. 
Town  of  I^wiston  (C.  C.)  15  Fed.  377;  Gilchrlst  v.  City  of  Little 
Rock,  1  DUl.  261,  Fed.  Cas.  No.  5,421. 
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been  determined  by  thc  supreme  court  of  the  State,  it  is 
not  improper  for  the  federal  court  to  consult  any  available 
decisions  of  the  lower  courts  of  the  State;  and  if  they  ap- 
pear  to  be  divided  on  the  question  of  the  validity  of  thc 
Statute,  the  preponderance  of  their  authority  being  in  favor 
of  its  constitutionality,  cvery  possible  presumption  should 
be  indulged  in  favor  of  the  Statute  until  the  impossibility 
of  reconciling  it  with  the  requirements  of  the  State  Consti- 
tution is  shown  beyond  any  reasonable  doubt.'*  For  sim- 
ilar  and  almoßt  equally  important  reasons,  the  federal 
courts  are  not  anxious  to  render  pioneer  decisions  on  the 
construction  of  State  Statutes.  The  exposition  of  the  acts 
of  the  several  State  legislatures  is  the  peculiar  and  appropri- 
ate  duty  of  the  State  courts ;  and  a  federal  court  will  always 
feel  great  reluctance  in  breaking  the  way  in  the  interpreta- 
tion  of  such  Statutes,  and  will  not  undertake  to  de  so  un- 
less  it  is  imperatively  necessary  for  the  decision  of  the  case 
before  thcm.'* 


PRIOR  FEDERAL  DECISION  AND  SUBSEQUENT 
CONTRARY  STATE  DECISION 

140.  Where  a  question  arising  under  the  Constitution  er 

laws  of  a  State  has  been  decided  by  a  federal  court 
in  the  preliminary  stages  of  a  cause  pending  be- 
fore it,  and  a  contrary  ruling  is  made  by  the  high- 
est  court  of  the  State  on  the  same  question  before 
final  disposition  of  the  case  in  the  federal  court, 
the  latter  will  reverse  its  decision  and  conf orm  to 
the  judgment  of  the  State  court,  or,  even  after  final 
decree,  it  may  recall  the  case,  if  still  within  its 
control,  to  change  or  modify  the  judgment  in  ac- 
cordance  with  the  opinion  of  the  State  court. 

141.  But  such  a  decision  of  the  State  court  will  not  con- 

strain  the  federal  court,  in  subsequent  cases,  to  re- 

Bo  Kane  ▼.  Erle  R.  Co.,  133  Fed.  681,  67  0.  C.  A.  663,  68  L.  B.  A. 
788. 
si  Coates  y.  Muse,  1  Brock.  639,  Fed.  Gas.  No.  2,917. 
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verse  its  former  rulings  under  which  the  legal  ef- 
fect  of  a  given  transaction  or  instrument  has  be- 
come  fixed  or  rights  of  parties  have  vested. 

142.  On  appeal  from  an  inferior  federal  court  to  the  Su- 
preme  Court  of  the  United  States»  the  latter  court. 
will  not  feel  obliged  to  reverse  the  judgment  be- 
cause  the  highest  court  of  the  State  has  meanwhile 
rendered  a  contrary  decision,  but  will  exercise  an 
independent  judgment  upon  the  question  involved. 

In  a  case  in  a  circuit  court  of  the  United  States,  the  ques- 
tion on  demurrer  was  as  to  the  validity  of  a  State  Statute 
under  the  Constitution  of  the  State.  This  question  had 
never  been  passed  on  by  the  highest  court  of  the  State. 
The  federal  court  decided  against  the  validity  of  the  Stat- 
ute. Afterwards,  but  before  a  final  decree  was  entered,  the 
supreme  court  of  the  State  ruled  that  the  Statute  was  con- 
stitutional.  In  these  circumstances,  the  federal  court  hcld 
that  it  must  reverse  its  former  decision  in  deference  to  the 
opinion  of  the  State  court.  From  the  opinion  in  this  case 
by  Mr.  Circuit  Judge  Taft,  we  quote  as  follows:  "It  is 
pressed  upon  me  that  to  change  my  ruling  to  accord  with 
a  subsequent  decision  of  the  Supreme  Court  of  Ohio  is 
to  make  this  court  nothing  but  a  tribunal  for  the  registcr- 
ing  of  the  decrccs  of  the  Supreme  Court  of  Ohio.  It  is  the 
highest  duty  of  a  judge  or  of  a  court,  when.shown  that 
its  judgment  previously  expressed  is  erroneous,  to  reverse 
its  former  ruling,  if  that  be  within  its  power.  The  question 
upon  which  the  demurrer  turned  in  this  case,  was  whether 
the  Nichols  law  was  in  violation  of  the  Constitution  of 
Ohio.  The  court  thought  that  it  was,  for  the  reasons  stated 
in  the  opinion  filed.  Since  that  time,  the  Supreme  Court 
of  Ohio  has  decided  differently,  and  that  decision  is  Con- 
trolling as  the  law  of  the  State,  whether  this  court  be  con- 
vinced  of  the  correctness  of  the  reasoning  in  that  opinion 
or  not.  The  decision  by  the  Supreme  Court  of  Ohio  that 
the  Nichols  law  is  constitutional  makes  it  so,  for  all  prac- 
tical  purposes.  Counsel  for  complainants  contends  that 
his  Clients  arc  entitled  to  the  independent  judgment  of 
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this  court  upon  the  constitutionality  of  the  law.  They  arc; 
but  that  judgment  must  be  based  on  the  Controlling  au- 
thorities  which  come  to  the  knowledgc  of  the  court  before 
its  final  judgment  is  entered."  **  In  another  case,  a  hearing 
had  been  had  in  the  federal  circuit  court,  and  a  decision 
rendered  awarding  an  injunction  as  prayed.  In  the  mean 
time  a  case  was  pending  in  the  State  courts  involving  the 
same  question,  namely,  whether  or  not  a  certain  Statute  of 
the  State  had  been  repealed  by  a  later  act.  After  the  de- 
cision on  this  point  in  the  federal  court,  a  contrary  ruling 
was  made  by  the  supreme  court  of  the  State.  The  term  of 
the  federal  court  at  which  the  opinion  was  filed  had  not  yet 
expired,  and  therefore  the  case,  as  the  court  held,  was  still 
within  its  control.  A  petition  for  rehearing  or  to  reopen 
the  case  was  filed,  and  this  was  granted,  the  case  reopcned, 
and  a  new  decision  made  conforming  to  that  of  the  State 
court."*  In  still  another  case,  a  judgment  in  a  federal 
court,  in  favor  of  a  garnishee,  was  amended,  on  his  applica- 
tion  and  in  supposed  compliance  with  the  law  of  the  State, 
so  as  to  award  him  his  personal  expenses  and  attorney's 
fees.  Afterwards,  the  State  supreme  court,  in  a  case  pend- 
ing  before  it,  decided  that  the  Statute  did  not  apply  in  such 
cases.  It  was  held  that  this  decision  was  binding  on  the 
federal  court  and  required  a  reversal  of  the  amending  Or- 
der, notwithstanding  the  amendment  was  applied  for  in 
good  faith  by  the  garnishee."*  But  so  far  as  can  be  gath- 
ered  from  the  very  few  cases  in  which  this  question  has 
arisen,  the  federal  circuit  courts  of  appeals  are  not  very 
much  disposed  to  recognize  the  Controlling  authority  of 
a  State  decision  rendered  after  a  case  has  come  into  their 
hands  for  judgment.  Such  a  court,  in  one  of  the  reported 
cases,  declared  that  it  was  not  bound  to  yield  its  own  opin- 
ion to  a  contrary  decision  of  the  State  court  of  last  resort, 
rendered  upon  the  same  transaction,  after  the  argument  and 
before  the  decision  of  the  case  by  the  federal  court,  espe- 

83  Western  Union  Tel.  Co.  ▼.  Poe  (G.  G.)  64  Fed.  9. 
•*  Southern  Ry.  Go.  ▼.  North  Garolina  Gorporafion  Gommlflsioii 
(0.  G.)  Ö9  Fed,  162. 
64  Tefft  y.  Stern.  74  Fed.  755,  21  C.  G.  A.  78. 
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cially  where  the  ruling  of  the  State  court  appeared  to  it  to 
be  in  piain  conflict  with  the  weight  of  authority  on  the 
subject  and  distinctly  inconsistent  with  the  previous  de- 
cisions  of  the  State  court.**  And  in  any  event,  a  decision 
of  the  State  court,  on  the  construction  of  a  State  Statute, 
will  not  be  considered  as  of  Controlling  authority  while  the 
case  is  pending  on  appeal  in  the  Supreme  Court  of  the 
United  States." 

Without  reference  to  cases  pending  at  the  time,  but 
upon  the  recurrence  of  the  same  question  in  subsequent 
and  independent  controversies,  it  will  of  course  be  the  duty 
of  the  federal  courts  to  accept  and  follow  a  final  and  set« 
tled  rule  of  the  State  supreme  court.  But  to  this  rule  there 
is  one  well-marked  exception,  viz.,  that  the  United  States 
courts  will  not  feel  constrained  to  reverse  their  former  ml- 
ingSy  in  deference  to  a  contrary  decision  of  the  State  court, 
where  the  rights  and  liabilities  of  parties  in  particular 
property  or  under  a  given  transaction  or  instrument  have 
become  fixed  and  settled  under  and  in  accordance  with 
such  former  rulings,  or  contracts  entered  into  under  the 
sanction  thereof,  which  would  be  retroactively  invalidated 
or  disturbed  by  a  reversal  of  the  court's  decisions."^ 

When  a  question  arising  under  the  Constitution  or  laws 
of  a  State,  and  which  has  not  yet  been  settled  by  the  ad- 
judications  of  the  court  of  chief  authority  in  the  State,  is 
determined  in  a  particular  manner  by  the  federal  circuit 
court,  and  an  appeal  taken  to  the  Supreme  Court  of  the 
United  States,  and  thereafter,  pending  the  appeal,  the 
supreme  court  of  the  State  announces  a  contrary  decision, 
the  federal  supreme  court,  in  reviewing  the  judgment  of 
the  court  below,  will  not  feel  bound  to  follow  the  decision 

•<  Forsyth  t.  City  of  Hammond,  71  Fed.  443,  18  O.  C.  A.  175. 

••  Foote  ▼.  Linck,  6  McLean,  616,  Fed.  Gas.  No.  4,913. 

•T  DonglEBS  ▼.  Pike  County,  101  U.  S.  677,  25  L.  Ed.  968:  Westem 
Union  Tel.  Co.  ▼.  Poe  (G.  G.)  64  Fed.  9;  National  Foundry  &  Pipe 
Works  T.  Ooonto  Water  Go.  (D.  G.)  68  Fed.  1006;  King  y.  Dnndee 
Mortgage  &  Trust  Investment  Go.  (G.  G.)  28  Fed.  33;  Messinger  y. 
Anderson,  171  Fed.  785»  96  G.  G.  A.  445;  Perrine  y.  Thompson,  17 
Blatdif.  18,  Fled.  Gas.  No.  10,997;  Ghicago,  B.  ft  Q.  B.  Go.  y.  Board 
of  Sap*r8  of  Appanoose  Gonnty,  Iowa  (G.  G.)  170  Fed.  666. 
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tween  them  on  their  legal  merits,  or  to  select  which  it  will 
follow  as  a  guide  to  the  Solution  of  the  question  before  it. 
Its  piain  duty  is  to  follow  and  apply  the  latest  pronounce- 
ment  of  the  highest  court  of  the  State,  as  being  the  law 
then  current.**  Thus,  the  fact  that  the  supreme  court  of  a 
State,  on  one  appeal,  sustained  the  validity  of  a  Statute, 
does  not  affect  its  right  to  declare  the  Statute  void  on  a 
subsequent  appeal  in  the  same  suit,  on  a  ground  not  pre« 
sented  by  the  record  nor  considered  on  the  first  appeal, 
and  it  is  the  duty  of  the  federal  court,  following  the  latter 
decision,  to  adjudge  the  Statute  invalid.*'  So,  whcrc  a 
question  under  a  Statute  of  a  State  has  been  passed  on  by 
a  federal  court  in  that  State,  in  view  of  the  conflicting 
opinions  of  the  State  courts,  the  federal  court  will,  in  a 
subsequent  case  involving  the  same  question,  where  its 
attention  is  called  for  the  iirst  time  to  a  decision  of  the 
State  court  of  last  resort,  definitely  interpreting  that  Stat- 
ute, reverse  its  former  decision  and  follow  the  ruling  of 
the  State  supreme  court,  although  that  ruling  was  made 
before  the  earlier  decision  of  the  federal  court.**  But  an 
exception  is  always  made  where  titles  have  been  estab- 
lished,  or  rights  vested  or  accrued,  under  and  by  virtuc 
of  decisions  of  the  federal  courts  which  followed  and  were 
based  on  the  decisions  of  the  State  courts  as  they  stood 
at  the  time.  Here,  if  the  State  court  afterwards  changes 
its  opinion  and  renders  a  decision  which,  if  followed, 
would  have  the  efFect  of  destroying  or  impairing  those  ti- 
tles or  rights,  the  courts  of  the  United  States  will  not  feel 
constrained  to  change  front  with  the  State  court.  Though 
they  will  lean  to  an  agreement  with  the  State  court,  and  will 
give  careful  consideration  to  its  latest  adjudications,  they 
will  be  free  to  exercise  their  independent  judgment,  and 


««LefQngweU  y.  Warren,  2  Black,  5d9,  17  Lb  Bd.  261;  Dlke  t. 
Kuhns,  Fed.  Cas.  No.  3,907 ;  Smith  v.  Shrlver,  8  Wall.,  Jr.,  219.  Veä. 
Gas.  No.  13,108;  King  v.  Wilson,  1  DIU.  565,  Fed,  CJas.  No.  7310; 
Tocum  y.  Parker,  134  Fed.  205,  67  G.  G.  A.  227. 

•B  Board  of  Gom'rs  of  Oxford,  N.  G.,  y.  Union  Bank  of  Riehmond, 
96  Fed.  293,  37  G.  G.  A.  493. 

••  Tomes  y.  Bamey  (G.  G.)  35  Fed.  112. 
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to  abide  by  their  own  former  decisions  if  not  convinced  of 
their  incorrectness.*^ 

But  while  it  is  said  that  the  federal  courts,  in  case  of 
changes  of  opinion  on  the  part  of  the  State  courts,  will 
follow  their  "latest  settled  adjudications,"  yet  it  is  also 
declared  that  they  cannot  be  expected  to  follow  oscilla- 
tions  in  the  process  of  settlement,  and  that  they  will  not 
feel  bound  by  the  later  decisions  unless  it  is  clear  that 
the  supreme  court  of  the  State  regards  the  question  as  final- 
ly  settled.*'  It  must  be  admitted  that  this  rule  is  some- 
what  flexible.  It  is  appärent  that  it  leaves  it  very  much 
to  the  discretion  of  the  United  States  Supreme  Court  to 
say  whether  or  not  it  will  recognize  a  decision  of  the  high- 
est  court  of  a  State,  inconsistent  with  former  decisions  or 
overniling  them,  as  a  final  settlement  of  the  question. 
Cases  must  be  very  rare  indeed  in  which  the  State  court 
itself  would  admit  that  its  solemn  adjudication  of  a  ques- 
tion  of  local  law,  reversing  one  or  more  of  its  previous 
decisions  and  announcing  the  rule  for  the  future,  was  not 
definitive  and  final,  or  that  it  was  an  "oscillation."  And 
it  is  historically  true  that  such  action  on  the  part  of  the 
supreme  federal  court, — its  refusal  to  follow  the  State  court 
in  a  change  of  opinion  from  one  view  to  another, — has  oc- 
casionally  aroused  the  deep  resentment  of  the  State  courts. 
Thus,  in  a  notable  instance,  a  question  arose  in  the  courts 
of  Iowa  as  to  the  validity  of  a  Statute  of  that  State  which 
authorized  municipal  corporations  to  aid  in  the  construc- 
tion  of  railroads  and  issue  bonds  for  their  subscriptions. 
In  several  decisions  the  Supreme  Court  of  Iowa  sustained 
the  validity  of  the  Statute,  but  afterwards  it  overruled  the 
earlier  holdings  and  adjudged  the  law  unconstitutional. 
This  last  decision  the  Supreme  Court  of  the  United  States 

•T  Anderson  t.  Santa  Anna  Tp.,  116  ü.  S.  356,  6  Sup.  Ct  413,  29 
L.  Ed.  633;  Board  of  Councilmen  of  City  of  Frankfort  ▼.  Deposit 
Bank  of  Frankfort,  124  Fed.  18,  59  C.  G.  A.  638;  Chisholm  ▼.  Galnes 
(C.  0.)  67  Fed.  285;  WUson  v.  Ward  Lumber  Co.  (C.  C.)  67  Fed.  674. 

•«LefflngweU  y.  Warren,  2  Black,  599,  17  L.  Ed.  261;  Wade  v. 
TraTis  Coonty,  174  U.  S.  499,  19  Sap.  Ct  715,  43  L.  Ed.  1060; 
Gelpcke  y.  City  of  Dnbuqae,  1  Wall.  175,  17  L.  Bd.  520;  Myrick  y. 
Heard  (C.  C.)  31  Fed.  241. 

Black  JrD.Pa. — 31 
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refused  to  follow.  It  was  said:  "It  cannot  be  expectcd 
that  this  court  will  follow  every  such  oscillation,  from 
whatever  cause  arising,  that  may  possibly  occur.  The 
earlier  decisions,  we  think,  are  sustained  by  reason  and 
authority;  they  are  in  harmony  with  the  adjudications 
of  sixteen  states  of  the  Union.  Many  of  the  cases  in  the 
other  states  are  marked  by  the  profoundest  legal  ability. 
The  late  case  in  Iowa,  and  two  other  cases  of  a  kindred 
character  in  another  State,  also  overruling  earlier  adjudi- 
cations, stand  out,  so  far  as  we  are  advised,  in  unenviable 
solitude  and  notoriety.  *  *  *  We  are  not  unmindful  of 
the  importance  of  uniformity  in  the  decisions  of  this  court 
and  those  of  the  highest  local  courts,  giving  constructions 
to  the  laws  and  constitutions  of  their  own  states.  It  is 
the  settled  rule  of  this  court,  in  such  cases,  to  follow  the 
decisions  of  the  State  courts.  But  there  have  been  here- 
tofore  in  the  judicial  history  of  this  court,  as  doubtless 
there  will  be  hereafter,  many  exceptional  cases.  We  shall 
never  immolate  truth,  justice,  and  the  law,  because  a  State 
tribunal  has  erected  the  altar  and  decreed  the  sacrifice."  •' 
As  might  have  been  expected,  the  Iowa  court  was  deeply 
offended  by  this  criticism,  and  retorted  upon  the  decision 
of  the  federal  court  with  strictures  hardly  less  severe.  "Not 
only  is  the  decision  under  consideration  remarkable  for 
bold  dxsregard  for  precedent,  but  it  is  distinguished  from  all 
other  decisions  of  the  august  tribunal  that  rendered  it,  as 
well  as  from  those  of  all  other  high  courts,  in  the  use  of 
language  extremely  disrespectful  towards  the  *  supreme 
court  of  a  State.  It  is  to  be  hoped  that  it  may  not  be  fol- 
lowed  as  a  precedent  for  like  offenses  against  judicial 
propriety."  ^* 

Upon  this  decision  in  Gelpcke  v.  Dubuque,  it  may  be 
remarked,  in  the  first  place,  that  the  reason  given  for  not 
following  the  latest  decision  of  the  Iowa  court  was  not 
that  it  did  not  express  the  settled  law  of  the  State,  though 
it  was  plainly  characterized  as  an  "oscillation,"  but  that  it 
was  considered  to  be  unjust,  contrary  to  the  weight  of  au- 

«•  Gelpcke  v.  City  of  Dubuque,  1  Wall.  176,  17  L.  Ed.  52a 
TO  McCJlure  v.  Owen,  26  Iowa,  243. 
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thority,  and  unsound  in  principle.  Secondly,  it  was  neces- 
sary  for  the  supreme  federal  court  to  follow  the  earlier 
State  decisionSy  rather  th^n  the  tatest  case,  in  order  to 
sustain  rights  and  interests  which  had  vested  under  the 
former  construction  of  the  law;  and  this  it  will  always 
do,  as  will  be  more  fuUy  shown  in  the  succeeding  sections 
of  this  chapter.  And  third,  it  was  practically  admitted  that 
the  latest  adjudication  of  the  court  in  Iowa  would  be  ac- 
cepted  as  a  Controlling  authority  in  respect  to  all  similar 
transactions  arising  in  the  future.  For  it  was  said :  "How- 
ever  we  may  regard  the  late  case  in  Iowa  as  affecting  the 
future,  it  can  have  no  effect  upon  the  past."  ^*  However, 
there  are  some  other  cases  which  fumish  plainer  indica- 
tions  of  what  the  supreme  federal  court  would  regard  as 
a  "settled  adjudication"  of  the  State  court.  Thus,  it  once 
remarked :  " When  the  decisions  of  the  State  court  are  not 
consistent,  we  do  not  feel  bound  to  follow  the  last,  if  it 
is  contrary  to  our  ovrn  convictions;  and  much  more  is 
this  the  case  where,  after  a  long  course  of  consistent  de- 
cisions, some  new  light  suddenly  Springs  up,  or  an  ex- 
citcd  public  opinion  has  elicited  new  doctrines,  subversive 
of  former  safe  precedent.  Cases  may  exist  also  when  a 
case  is  got  up  in  a  State  court  for  the  very  purpose  of 
anticipating  our  decision  of  a  question  known  to  be  pending 
in  this  court.  ♦  *  ♦  Such  decisions  have  not  the  char- 
acter  of  established  precedents  declarativc  of  the  settled 
law  of  a  State."  ^*  In  another  case,  originating  in  Ohio, 
it  appeared  that  the  supreme  court  of  that  State  had  de- 
clared  in  favor  of  the  validity  of  a  certain  Statute  of  the 
State,  in  a  Single  decision,  and  a  few  years  later  had  pro- 
nounced  against  the  constitutionality  of  a  closely  similar 
act  of  the  legislature.  The  United  States  Supreme  Court 
held  that,  in  view  of  the  unsettled  character  of  the  deci- 
sions of  the  highest  court  of  Ohio,  the  federal  courts  were 
free  to  exercise  their  independent  judgment  on  the  ques- 
tion.^*   In  an  interesting  case  in  a  federal  circuit  court  it 

Ti  1  Wall.  175,  17  L.  Ed.  520. 
TS  Pease  y.  Peck,  18  How.  595,  15  L.  Ed.  518. 
Tspieasant  Tp.  v.  iEtna  Life  In«.  Co.,  138  ü.  S.  67,  11  Sup.  Ct 
215.  34  L.  Ed.  864. 
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appeared  that  in  1863  the  Supreme  Court  of  California 
had  placed  a  certain  construction  upon  a  provision  of  the 
State  Constitution,  which  construction  remained  unques- 
tioned  by  the  courts  for  eleven  years,  and  during  that 
time  much  legislation  was  enacted  of  a  nature  similar  to 
that  originally  in  question,  including  the  particular  Statute 
involved  in  the  case  at  bar,  and  that  important  rights  had 
become  vested  under  these  laws.  In  1874,  the  State  su- 
preme court,  being  then  differently  constituted,  overruled 
the  prior  decision,  three  of  the  six  judges  who  sat  in  the 
two  cases  having  taken  the  one  view  and  three  the  other. 
At  the  time  the  litigation  came  into  the  federal  court,  the 
supreme  court  of  the  State  was  about  to  be  again  reor- 
ganized,  with  seven  members,  only  one  of  whom  had  con- 
sidered  the  question  as  a  member  of  the  court  of  last  re- 
sort  It  was  determined  by  the  federal  court  that  the  con- 
struction öf  the  Constitution  could  not  be  said  to  be  "set- 
tled,"  within  the  rule,  and  consequently  that  it  was  at 
liberty  to  adopt  that  view  which  appeared  to  it  to  be  cor- 
rect.^* 


SAME;   VESTED  RIGHTS  AND  CONTRACTS 

144.  Where  contracts  have  been  made,  titles  accrued»  or 

rights  vested  under  the  Constitution  or  laws  of  a 
State,  in  advance  of  any  ofEcial  interpretation  of 
the  law  by  the  courts  of  the  State,  the  federal 
courts  will  exercise  an  independent  judgment  in 
suits  involving  such  matters,  and  are  not  reqiiired 
to  f  ollow  decisions  of  the  State  supreme  court  made 
after  the  formation  of  such  contracts  or  vesting 
of  such  rights,  though  prior  to  the  Institution  of 
suit  in  the  federal  court. 

145.  So  where  contracts  have  been  made  or  rights  vested 

on  the  faith  of  decisions  of  the  State  court  con- 
struing  its  Constitution  or  Statutes,  the  courts  of 
the  United  States»  as  to  all  such  prior  transac- 

T4  Southern  Pac.  R.  Co.  t.  Orton  (C.  G.)  S2  Fed.  407. 


§g  144-146)       YBSTSD  BIOHT8  AND  0ONTBA0T8  486 

tions,  are  free  to  follow  such  decisions»  notwith- 
Standing  a  subsequent  contrary  ruling  by  the  su- 
preme  court  of  the  State. 

The  foregoing  nile,  in  both  of  its  branches,  is  thorough- 
ly  well  established  in  the  courts  of  the  United  States,  and 
is  supported  by  many  authorities.^*  It  is  somewhat  more 
explicitly  stated  in  an  opinion  of  Mr.  Circuit  Judge  Taft, 
from  which  the  following  quotation  is  taken:  "In  cer- 
tain  exceptional  cases  it  is  true  that  the  federal  courts  do 
not  feel  bound  to  follow  the  decision  of  the  supreme  court 
of  the  State  construing  a  State  law  or  Constitution.  When 
the  issue  in  a  circuit  court  of  the  United  States  concerns 
transactions  between  individuals  entered  into  on  the  faith 
of  a  particular  construction  of  a  State  law  or  Constitu- 
tion, and  the  circuit  court  enters  a  decree  sustaining  the 
validity  of  such  construction,  all  before  the  supreme  court 
of  the  State  has  expressed  any  opinion  on  the  point,  the 
Supreme  Court  of  the  United  States  will  not  reverse  the 
decree  of  the  court  below,  if  it  otherwise  approves  it, 
simply  because  meantime  the  State  court  has  given  the 
law  or  the  Constitution  a  different  construction.'*     Nor, 

^'Great  Southern  Flre  Proof  Hotel  Ck>.  y.  Jones,  193  U.  S.  532. 
24  Sup.  Ct.  576,  48  L.  Ed.  778 ;  Burgefls  y.  Selignian,  107  U.  S.  20, 
2  Sup.  Ct.  10,  27  L.  Ed.  858;  Pease  y.  Peck,  18  How.  505,  15  L. 
Ed.  518;  Hager  v.  American  Nat  Bank,  159  Fed.  396,  86  C.  C.  A. 
334;  Southern  Pine  Co.  v.  Hall,  106  Fed.  84,  44  C.  C.  A.  863;  Speer 
V.  Board  of  Com're  of  Keamey  County,  88  Fed.  749,  32  O.  C.  A. 
101;  Bartholomew  y.  City  of  AiiBtin,  85  Fed.  359,  29  C.  C.  A.  568; 
Lonisyme  Trost  Co.  y.  City  of  Cincinnatl,  76  Fed.  296,  22  C.  C.  A. 
334;  Mnrray  y.  Wilson  DlstUling  Co.,  164  Fed.  1,  92  C.  C.  A.  1; 
Forest  Products  Co.  v.  Russell  (C.  O.)  161  Fed.  1004;  Mercantile 
Trust  &  Deposit  Co.  of  Baltimore  y.  Columbus  Waterworks  Co. 
(C.  C.)  130  Fed.  180;  United  States  Say.  &  Loan  Co.  v.  Harris  (C. 
C.)  113  Fed.  27;  Brunswick  Terminal  Co.  y.  National  Bank  of  BaN 
timore  (C.  C.)  112  Fed.  812;  Vermont  lioan  &  Trost  Co.  y.  Dygert 
(C.  G.)  80  Fed.  123;  Caesar  y.  Capell  (C.  C.)  88  Fed.  403;  Central 
Trost  Co.  y.  Citizens*  St  Ry.  Co.  of  Indianapolis  (C.  C.)  82  Fed.  1. 
Bot  compare  Mitchell  y.  Lippincott,  2  Woods,  467,  Fed.  Cas.  No. 
9,665. 

T«  Citing  Borgess  y.  Seligman,  107  ü.  S.  20,  82,  2  Sup.  Ct.  10,  27 
L.  Ed.  859. 


486  FBDERAL  COURTS  FOLLOWING  STATE  DECISIONS       (Ch.  12 

when  transactions  have  been  entered  into  by  individuals  on 
the  faith  of  a  certain  construction  which  has  been  given  to 
a  State  Statute,  or  Constitution  by  the  Supreme  Court  of 
the  United  States,  will  that  court  change  its  opinion  be- 
cause,  subsequent  to  the  transactions  involved,  the  State 
supreme  court  has  taken  a  difFerent  view.'^  Nor,  whcn 
different  constructions  have  been  given  to  a  Statute  or  a 
Constitution  by  a  State  court,  are  the  federal  courts  bound 
to  follow  the  later  decisions,  if  thereby  contract  rights 
which  accrued  under  earlier  rulings  would  be  injuriously 
affected."  ^®  In  one  of  the  decisions  cited  by  the  leamed 
circuit  judge  (which  was  a  leading  case  in  the  United 
States  Supreme  Court)  we  find  also  an  illuminating  State- 
ment of  this  general  principle.  "We  do  not,"  said  the  court, 
'*consider  ourselves  bound  to  follow  the  decision  of  the 
State  court  in  this  case.  When  the  transactions  in  contro- 
versy  occurred,  and  when  the  case  was  under  the  consider- 
ation  of  the  circuit  court,  no  construction  of  the  Statute  had 
been  given  by  the  State  tribunals  contrary  to  that  given 
by  the  circuit  court.  *  *  *  Where  the  law  has  not 
been  thus  settled  [by  a  settled  course  of  decisions  in  the 
State  courts]  it  is  the  right  and  duty  of  the  federal  courts 
to  exercise  their  own  judgment,  as  they  also  always  do  in 
reference  to  the  doctrines  of  commercial  law  and  general 
jurisprudence.  So,  when  contracts  and  transactions  have 
been  entered  into,  and  rights  have  accrued  thereon,  under 
a  particular  State  of  the  decisions,  or  where  there  has  been 
no  decision,  of  the  State  tribunals,  the  federal  courts  prop- 
erly  claim  the  right  to  adopt  their  own  Interpretation  of 
the  law  applicable  to  the  case,  although  a  different  interpre- 
tation  may  be  adopted  by  the  State  courts  after  such  rights 
have  accrued.  But  even  in  such  cases,  for  the  sake  of  har- 
mony  and  to  avoid  confusion,  the  federal  courts  will  lean 

TT  Citlng  CarroU  County  v.  Smith,  111  U.  S.  556,  4  Sap.  Ct.  689, 
28  L.  Ed.  517. 

T8  Westem  Union  Tel.  Co.  v.  Poe  (C.  C.)  64  Fed.  9,  citing  Donglan 
V.  Pike  County,  101  ü.  S.  677,  25  L.  Bd.  968;  Supervisors  of  Carroll 
County  ▼.  United  States  ex  rel.  Reynolds,  18  Wall.  71,  21  L.  Bd.  771: 
Rowan  T.  Runnels,  5  How.  134,  12  lt.  Ed.  85. 
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towards  an  agreement  of  views  with  the  State  courts  if  the 
question  seems  to  them  balanced  with  doubt  *  *  *  In 
the  present  case,  as  already  observed,  when  the  transactions 
in  question  took  place,  and  when  the  decision  of  the  cir- 
cuit  court  was  rendered,  not  only  was  there  no  settled  con- 
struction  of  the  Statute  on  the  point  under  consideration, 
but  the  Missouri  cases  referred  to  arose  upon  the  identical 
transaction  which  the  circuit  court  was  called  upon,  and 
which  we  are  now  called  upon,  to  consider.  It  can  hardly 
be  contended  that  the  federal  court  was  to  wait  for  the  State 
courts  to  decide  the  merits  of  the  controversy,  and  then 
simply  register  their  decision,  or  that  the  judgment  of  the 
circuit  court  should  be  reversed  merely  because  the  State 
court  has  since  adopted  a  diiferent  view.  If  we  could  see 
fair  and  reasonable  ground  to  acquiesce  in  that  view,  we 
should  gladly  do  so ;  but,  in  the  exercise  of  that  independ- 
ent  judgment  which  it  is  our  duty  to  apply  to  the  case,  we 
are  forced  to  a  diffcrent  conclusion."  '•  It  will  be  seen 
that  it  is  plainly  pointed  out  as  the  duty  of  the  United  States 
courts,  in  such  cases,  to  consider  with  respectful  attention 
the  decision  of  the  State  court  and  to  incline  to  an  adoption 
of  the  same  view,  if  not  inconsistent  with  their  convictions. 
But  in  so  doing,  they  are  of  course  entitled  to  take  into  con- 
sideration the  various  factors  which  may  either  add  to  or 
subtract  from  the  force  of  the  State  decision  as  a  precedent. 
Thus,  a  federal  court  may  feel  free  entirely  to  disregard  a 
decision  of  the  supreme  court  of  the  State  when  its  correct- 
ness  was  subsequently  doubted  by  the  court  which  made  it, 
and  it  was  followed  by  a  divided  court  only  on  the  principle 
of  Stare  decisis.** 

A  similar  principle  may  be  applied  in  cases  where  the 
decisions  of  the  State  court  are  not  concemed  with  the  in- 
terpretation  of  the  Constitution  or  Statutes,  but  with  the 
application  of  principles  of  local  or  common  law.  Thus,  it 
is  held  that  a  Single  decision  of  a  State  supreme  court,  ap- 
plying  principles  of  the  common  law  to  the  Solution  of  a 

7»Barge88  y.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  350. 
80  Brunswick  Terminal  Ca  ▼.  National  Bank  of  Baltimore  (C.  G.) 
U2  Fed.  812. 
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question  as  to  the  validity  of  judgments,  does  not  establish 
a  rule  of  property  which  is  binding  upon  a  federal  court,  in 
a  case  where  the  rights  of  a  party  claiming  property  under 
such  a  judgment  became  vested  before  the  decision  was 
made.®* 


SAME;  VALIDITY  OF  MUNICIPAL  BONDS 

146.  Where  bonds  er  other  obligations  of  a  municipal  Cor- 
poration have  been  issued  under  the  authority  of  a 
State  Statute,  and  have  been  negotiated  and  passed 
into  the  hands  of  bona  fide  holders»  before  the  su- 
preme  court  of  the  State  has  pronounced  any  judg- 
ment upon  the  validity  of  the  Statute  or  of  the  pro- 
ceedings  f or  the  issue  of  the  bonds,  or  on  the  faith 
of  a  decision  of  that  court  sustaining  the  consti- 
tutionality  of  the  Statute  or  the  validity  of  the  is- 
sue, the  federal  courts  will  refuse  to  follow  a  sub- 
sequent  decision  of  the  State  court  adjudging  the 
bonds  invalid,  so  far  as  concems  the  Status  of  any 
bonds  which  had  been  so  acquired  by  individuals 
before  the  rendition  of  such  later  decision. 

The  forcgoing  rule  may  be  taken  as  a  coroUary  to  that 
stated  in  the  preceding  section.  It  must  be  regarded  as  one 
of  the  most  firmly  e^tablished  principles  of  the  federal 
courts,  as  shown  by  their  frequent  reiteration  of  it  and  their 
practically  invariable  application  of  it  in  the  cases  before 
them.    It  is  supported  by  a  multitude  of  authorities.**    It 

si  Ryan  r.  Staples,  76  Fed.  721,  23  G.  G.  A.  541. 

8«  Board  of  Com'rs  of  Stanly  Goanty  v.  Goler,  190  U.  S.  437,  23 
Sup.  Gt  811,  47  L.  Ed.  1126;  Bamnm  ▼.  Town  of  Okolona,  148  ü. 
S.  393,  13  Sup.  Gt  638,  37  U  Ed.  495 ;  Knoz  Goanty  v.  Ninth  Nat 
Bank,  147  ü.  S.  91,  13  Sup.  Gt  267.  37  L.  Ed.  93;  Board  of  Gom'rs 
of  WUkee  Gounty  v.  Goler,  180  U.  S.  506,  21  Sup.  Gt  458,  45  L. 
Ed.  642;   Folsom  v.  Township  Ninety-Six,  159  U.  S.  611,  16  Sup.  Gt 

174,  40  L.  Ed.  278;  Loeb  v.  Trustees  of  Golumbla  Tp.,  179  ü.  S.  472, 
21  Sup.  Gt  174,  45  L.  Ed.  280;   Oelpcke  v.  Glty  of  Dubuque,  1  Wall. 

175,  17  I/.  Bd.  520;   Lee  Gounty  v.  Rogers,  7  Wall.  181.  19  L.  Ed. 
160;  Douglass  v.  Pike  Gounty,  101  U.  S.  677,  25  L.  Ed.  968;   Town 
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has  been  somewhat  differently  stated,  but  as  an  exposition 
of  the  same  fundamental  principle,  in  some  of  the  cases 
which  have  held  that  the  courts  of  the  United  States,  in 
passing  upon  the  validity  of  State  or  county  bonds,  will 
adopt  the  construction  of  State  law  announced  by  the  State 
courts  at  the  time  the  bonds  were  issued,  and  on  the 
strength  of  which  they  found  a  market,  rather  than  a  con- 
trary  construction,  announced  after  the  bonds  were  in  cir- 
culation  as  commercial  securities."*  It  should  be  observed 
that  the  rule  applies  not  only  to  decisions  upon  the  basic 
question  of  the  constitutionality  of  the  Statute  authorizing 
the  issue  of  bonds,  but  also  to  decisions  upon  the  validity 
of  a  municipal  election  held  to  determine  the  question  of 
issuing  them,  and  upon  the  effect  of  irregularities  in  such 
election  or  as  to  the  majority  of  voters  requisite  to  author- 
ize  the  issue.  Unfavorable  rulings  of  the  State  court  upon 
these  points  will  not  be  followed  by  the  federal  courts, 
where  the  effect  would  be  to  invalidate  the  bonds  in  the 
hands  of  bona  fide  holders.** 

Various  reasons  have  been  given  for  the  existence  and 
enforcement  of  this  rule.  It  has  been  said  that,  where  the 
power  to  issue  bonds  was  f uUy  conferred  by  law,  the  ques- 
tion of  their  validity  in  the  hands  of  innocent  holders  with- 
out  notice  is  a  question  of  commercial  law,  as  to  which  the 


of  Enfield  ▼.  Jordan,  119  U.  S.  680,  7  Sap.  Ct  358,  30  L.  Ed.  523; 
Town  of  Pana  v.  Bowler,  107  ü.  S.  529,  2  Sap.  Ct.  704,  27  L.  Ed. 
424;  Rees  v.  Olmsted,  135  Fed.  296,  68  C.  G.  A.  50;  Board  of  Ck>m'rs 
of  Henderson  County,  N.  C,  v.  Travelers'  Ins.  Co.,  128  Fed.  817,  63 
C.  C.  A.  467 ;  Northwestern  Sav.  Bank  v.  Town  of  CentrevlUe  Sta- 
tion, lU.,  143  Fed.  81,  74  C.  G.  X.  275;  Board  of  Com'rs  of  Franklin 
County,  Ohio,  y.  Gardiner  Sav.  Inst,  119  Fed.  36,  55  G.  C.  A.  614: 
McGall  y.  Town  of  Hancock  (G.  C.)  10  Fed.  8;  Board  of  Gom'rs  of 
Hertford  County,  N.  C,  v.  Tome,  153  Fed.  81,  82  C.  C.  A.  215 ;  Coler 
▼.  Board  of  Com*rs  of  Stanly  County  (G.  C.)  89  Fed.  257;  Rondot  v. 
Bogers  Tp.,  99  Fed.  202,  39  C.  G.  A.  462;  Pickens  Tp.  v.  Post,  99 
Fed.  650,  41  G.  G.  A.  1;  Glapp  v.  Otoe  County,  Neb.,  104  Fed.  473, 
45  C.  0.  A.  679. 

SS  In  re  Copenhaver  (G.  C.)  54  Fed.  660. 

»*  Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S.  91,  13  Sup.  Ct  267. 
37  L.  Ed.  93;  Town  of  Pana  v.  Bowler,  107  ü.  S.  529,  2  Sup.  Ct  704, 
27  L.  Ed.  424;  Rondot  v.  Rogers  Tp.,  99  Fed.  202,  39  C.  G.  A.  462. 
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federal  courts  are  always  at  liberty  to  cxercise  their  own 
judgment,  or,  if  they  are  to  be  guided  at  all  by  the  State 
decisions,  then  it  is  a  question  determinable  by  the  exposi- 
tion  of  the  law  of  the  State  at  the  period  when  the  bonds 
were  issued,  and  not  to  be  afFected  by  any  subsequent  ad- 
judications.**  Again,  it  has  been  said  that  it  is  a  matter  of 
contract,  and  "in  matters  of  contract,  especially,  the  right 
of  Citizens  of  diiferent  states  to  litigate  in  the  federal  courts 
of  the  various  states  is  a  right  to  demand  the  independent 
judgment  of  those  courts."  *•  But  probably  the  most  sat- 
isfactory  ground  on  which  to  rest  the  rule  is  that,  to  give 
effect  to  subsequent  decisions  invalidating  such  securities 
in  the  hands  of  bona  fide  holders,  would  in  effect  impair 
the  Obligation  of  contracts ;  and  although  this  constitution- 
al  Provision  is  not  aimed  at  the  courts  of  their  judgments, 
yet  the  tribunals  of  tht  United  States,  being  under  no  im- 
perative duty  to  conform  to  the  rulings  of  the  State  courts, 
may  very  properly  decline  to  do  so  for  the  sake  of  saving 
and  protecting  contract  rights.*^ 

Of  course  it  is  always  and  equally  their  duty  to  give 
serious  consideration  to  the  decisions  of  the  State  court,  not 
to  reject  them  Hghtly,  but  to  make  an  effort  to  bring  their 
own  views  into  harmony  therewith,  if  it  can  be  done  with- 
out  the  sacrifice  of  a  real  judicial  conviction,  and  especially 
in  all  doubtful  cases.  In  exercising  its  independent  judg- 
ment upon  such  a  question,  a  federal  court  should  give 
effect  to  rules  of  construction  which  had  previously  been 
established  by  the  highest  court  of  the  State,  and  should 
also  lean  towards  an  agreement  of  views  with  the  State 
court,  and  not  act  upon  a  different  view  unless  compelled 
to  do  so  to  prevent  an  absolute  denial  of  justice.  Such 
considerations,  it  is  said,  have  peculiar  weight  when  the 
question  to  be  determined  relates  to  the  Jurisdiction  or 
power,  under  the  Constitution  of  the  State,  of  tribunals  or 

SB  Marshall  Gounty  Sup'rs  y.  Schenck,  5  WaH.  772, 18  L.  Ed.  556. 

»«  Pleasant  Tp.  v.  ^tna  Life  Ins.  Co.,  138  ü.  S.  67, 11  Sup.  Ct.  215, 
34  L.  Ed.  864. 

ST  Board  of  Com'rs  of  Hertford  County,  N.  C,  ▼.  Tome,  153  Fed. 
81,  82  C.  C.  A.  215;  Gelpcke  v.  City  of  Dubuqne,  1  WaU.  175,  17  L. 
Ed.  520. 
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bodies  created  by  legislative  enactmcnt,  and  charged  with 
the  Performance  of  public  duties,  such  as  the  making  of 
special  assessments  on  private  property.*'  In  weighing  the 
question,  attention  should  be  given  to  the  gcncral  course  of 
decisions  in  the  State  court,  and  if  these  all  tend  in  one 
direction,  and  so  strongly  as  to  make  the  latest  ruling  ap- 
pear  like  a  violent  departure  from  a  previously  well-settled 
doctrine,  this  will  be  strong  reason  for  refusing  to  be 
guided  by  it.  Thus,  where  the  decisions  of  the  court  of  last 
resort  of  a  State,  up  to  the  time  of  the  issuance  and  sale 
of  bonds  of  a  county,  all  tended  to  establish  the  doctrine 
that  a  Statute  which  had  received  the  signatures  of  the 
presiding  oiiicers  of  the  two  houses  of  the  legislature  could 
not  be  collaterally  attacked  for,  invalidity  in  its  enactment,  a 
subsequent  decision  holding  the  act  under  which  the  bonds 
were  issued  to  be  void  for  this  particular  reason,  does  not 
conclude  a  federal  court  in  a  suit  involving  the  rights  of  a 
purchaser  of  the  bonds.**  So  also,  where  the  latest  decision 
of  the  State  court,  and  which  is  opposed  to  the  validity  of 
the  bonds,  is  opposed  to  repeated  decisions  on  other  laws 
involving  the  same  principle,  and  to  the  unanimous  deci- 
sions of  Courts  of  other  states  in  analogous  cases,  the  fed- 
eral court  will  decline  to  follow  it.*® 

A  few  remaining  observations  upon  the  application  of 
this  rule  should  here  be  made.  Where  the  question  is  upon 
the  validity  of  the  authorization  for  the  issue  of  bonds,  and 
does  not  depend  on  any  particular  provision  of  the  State 
Constitution,  but  upon  general  principles  of  constitutional 
law,  the  United  States  courts  will  follow  a  rule,  if  any  there 
be,  establish ed  by  the  adjudications  of  the  supreme  federal 
court,  rather  than  a  contrary  decision  of  the  State  court. 
Thus,  an  issue  of  municipal  bonds,  not  originally  author- 
ized,  but  which  the  legislature  might  have  authorized  and 
did  in  fact  afterwards  ratify,  will  be  held  valid  in  the  feder- 
al courts,  on  the  well-settled  doctrine  of  the  United  States 
Supreme  Court  of  the  power  of  the  legislature,  in  the  ab- 

•8  O^Brien  v.  Wheelock,  95  Fed.  883,  37  C.  C.  A.  309. 

•»  Coler  v.  Board  of  Com'rs  of  Stanly  County  (C.  0.)  89  Fed.  257. 

•oTalcott  V.  Pine  Grove,  1  FUp.  120,  Fed.  Gas.  No.  13.735. 
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sence  of  any  provision  of  the  Constitution  to  the  contrar}% 
to  ratify  acts  of  a  municipal  Corporation  which  it  might 
originally  have  authorized,  notwithstanding  decisions  of 
the  State  supreme  court  adverse  to  such  doctrine,  made 
after  the  issue  of  the  bonds  and  the  passage  of  the  curative 
act.**  It  should  also  be  noted  that  purchasers  of  the  bonds 
after  the  decision  of  the  State  court  adverse  to  their  validity 
must  be  considered  as  having  taken  them  under  and  subject 
to  that  adjudication.  But  the  rights  of  a  prior  purchascr 
may  be  passed  to  his  assignee.  Thus,  in  one  of  the  cases, 
bonds  of  a  county  were  issued  to  a  railroad  Company,  to 
aid  in  its  construction,  and  at  that  time  no  decision  had  been 
given  by  the  State  supreme  court  adverse  to  the  validity  of 
the  bonds,  The  Company  was  thereforc  entitled  as  a  bona 
fide  purchaser  of  the  bonds  to  ask  that  the  federal  court, 
in  an  action  bn  coupons  taken  therefrom,  should  make  its 
own  decision  upon  their  validity,  independently  of  a  sub- 
sequent  opinion  of  the  State  court.  It  was  held  that  a 
holder  of  the  bonds  and  coupons,  taking  them  by  assign- 
ment  from  the  railroad  Company,  was  entitled  to  the  same 
right,  though  he  may  have  purchased  them  after  the  rendi- 
tion  of  the  decision  of  the  State  court.*^  Finally,  if  the  orig- 
inal decision  of  the  State  court  is  adverse  to  the  validity 
of  the  bonds,  and  adjudges  them  void,  this  ruling  is  binding 
on  the  federal  courts,  at  least  as  to  any  securities  thereafter 
negotiated  or  sold.'* 


CONFLICTING     STATE     AND     FEDERAL     DECI- 
SIONS;  DUTY  OF  INFERIOR  FEDERAL 

COURTS 

147.  The  inferior  federal  courts  will  follow  a  later  decision 
of  the  State  supreme  court,  rather  than  an  earlier 
contrary  decision  of  the  United  States  Supreme 

•1  Bolles  Y.  Town  of  Brimfleld,  120  U.  S.  759,  7  Snp.  Ct.  736,  90 
L.  Ed.  786. 

92  Board  of  Corners  of  Onslow  County  v.  Tollman»  145  Fed.  753, 
76  O.  C.  A.  317. 

•3  Zane  v.  Hamilton  County,  111.,  104  Fed.  63,  43  C.  C.  A.  416. 
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Court»  where  the  question  is  one  of  local  law,  pe- 
culiarly  witfain  the  province  of  the  State  courts»  and 
such  that  the  supreme  federal  court  may  be  ex- 
pected»  according  to  the  settled  rules  in  such  cases, 
to  abandon  its  former  position,  when  the  question 
shall  again  come  before  it,  and  acquiesce  in  the 
judgment  of  the  State  court 

148.  But  where  the  question  is  one  of  general  law,  not  local 
in  its  nature,  and  such  that  the  State  courts  ought 
to  def er  to  the  authority  of  the  United  States  Su- 
preme Court»  the  decision  of  the  latter  will  be  f ol- 
lowed  by  the  inferior  federal  courts,  rather  than  a 
conflicting  decision  of  the  State  court,  as  also  in 
cases  where  the  suit  involves  the  same  transaction 
or  subject-matter  passed  upon  by  the  supreme  fed- 
eral court,  and  in  cases  where  the  rights  in  suit  had 
vested  before  the  decision  of  the  State  court. 

At  an  earlier  day  the  rule  prevailed  quite  generally  that 
the  inferior  courts  of  the  federal  System  would  be  con- 
strained  to  follow  the  adjudications  of  the  United  States 
Supreme  Court  in  all  circumstances,  notwithstanding  con- 
trary  decisions  given  by  the  highest  court  of  the  State,  al- 
though  these  were  later  in  date  and  even  where  they  re- 
lated to  a  matter  so  peculiarly  within  the  final  judgment  of 
the  State  tribunals  as  the  construcllon  of  a  State  Statute.** 
But  as  the  rules  governing  these  matters  have  become  more 
precise  and  more  definitely  settled,  it  has  come  to  be  per- 
ceived  that  no  such  unvarying  principle  could  be  success- 
fuUy  applied  in  practice.  There  are  cases  in  which  the 
Supreme  Court  of  the  United  States  will  defer  to  and  fol- 
low the  tatest  adjudications  of  the  highest  court  of  a  State, 
although  these  are  directly  contrary  to  its  own  views  as 
prcviously  expressed.  When  such  a  case  arises  in  an  in- 
ferior federal  court,  it  is  plainly  its  duty  to  accept  and  fol- 

•4  See  Xeal  t.  Green,  1  McLean,  18,  Fed.  Gas.  No.  10,066;  Foote 
T.  Johnson  County,  5  Dm.  281,  Fed.  Gas.  No.  4,912;  Westermann  ▼. 
Cape  Gic^rdeau  Gounty»  5  Dill.  112,  Ted.  Gas.  No.  17,482.  Gompare 
Tbe  Prlncess  Alexandra,  8  Ben.  209,  Fed.  Gas.  No.  11,430. 
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low  the  decision  of  the  State  court,  rather  than  to  decide  in 
accordance  with  an  earlier  and  conflicting  ruling  of  the 
supreme  federal  court.  For  it  is  a  presumption  of  law  (at 
least  in  a  piain  case)  that  the  latter  court,  upon  a  recur- 
rence  of  the  question  before  it,  will  fotsake  its  former  views, 
or  lay  them  aside,  and  render  a  new  decision  in  accordance 
with  the  new  ruling  of  the  State  court.  And  if  the  lower 
federal  court  should  fail  to  anticipate  such  action,  and  on 
the  contrary  should  reject  the  authority  of  the  State  deci- 
sion and  follow  the  earlier  federal  decision,  it  would  simply 
be  rendering  a  judgment  in  the  expectation  of  its  reversal 
on  appeal.  It  may  therefore  be  stated  as  a  general  rule 
that,  where  the  question  is  one  which  the  State  court  is  en- 
tirely  at  liberty  to  settle  for  itself,  and  as  to  which  all  other 
Courts  should  follow  it,  the  lower  courts  of  the  United 
States  will  pursue  that  course,  though  they  may  be  ob- 
liged  to  disregarä  an  earlier  and  conflicting  decision  of  the 
federal  supreme  court.**  This  may  also  be  done  in  some 
cases  where  it  is  necessary  to  prevent  a  denial  of  justice. 
For  instance,  an  action  was  brought  in  a  federal  circuit 
court  against  a  Citizen  of  Minnesota  to  rescind  a  sale  of 
personal  property  because  of  fraud  of  the  purchaser.  The 
defendant  was  not  the  original  purchaser,  but  a  transferee 
of  the  goods,  who  took  the  same  in  good  faith  and  without 
notice  of  his  vendor's  fraud  in  procuring  them,  and  who, 
as  a  part  of  the  consifleration  for  the  transfer,  assumed 
debts  of  his  vendor.  The  Supreme  Court  of  Minnesota  had 
held  that  a  transferee  of  goods  under  such  circumstances 
was  entitled  to  the  rights  of  a  bona  fide  purchaser  for 
value.  But  the  opposite  doctrine  was  maintained  by  the 
Supreme  Court  of  the  United  States.  In  this  case,  the  debt 
assumed  by  the  transferee  was  due  to  a  Citizen  of  the  same 
State,  Minnesota,  so  that  the  question  of  his  liability  on  his 
assumption  was  solely  within  the  Jurisdiction  of  the  State 
court,  which  would  of  course  require  him  to  pay  the  debt, 
while  refusing  to  rescind  the  sale ;  whereas  the  rule  given 
by  the  supreme  federal  court  would  release  him  from  pay- 

•B  New  Orleans  Waterworks  Co.  v.  Southern  Brewlng  Co.  (C.  C.) 
36  Fed.  833 ;  Leslie  y.  Urbana,  8  Biss.  435,  Fed.  Cas.  No.  8^276. 
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ing  the  debt,  but  would  cancel  the  sale.  In  this  dilemma,  the 
federal  circuit  court  decided  to  foUow  the  decision  of  the  State 
court,  rather  than  that  of  the  United  States  Supreme  Court, 
because  to  do  otherwise  would  result  in  depriving  the  trans- 
feree  of  the  goods  and  at  the  same  time  compel  him  to  pay 
for  them." 

But  on  the  other  hand,  where  the  question  is  not  local  in 
its  nature,  or  does  not  grow  out  of  the  Constitution  or  laws 
of  a  particular  State,  but  is  to  be  determined  on  principles 
of  general  law  or  jurisprudence,  the  United  States  Supreme 
Court  will  not  abandon  its  views  formerly  expressed  and 
change  the  course  of  its  decisions,  merely  in  deference  to  a 
contrary  ruling  of  the  highest  court  of  the  State  in  which 
the  action  originated.  And  in  such  a  case  it  is  manifestly 
the  duty  of  an  inferior  court  to  disregard  later  rulings  of 
the  State  court,  if  the  case  before  it  comes  plainly  within  a 
rule  positively  announced  by  the  supreme  federal  court  in 
an  earlier  decision.*'  Moreover  we  have  seen,  in  the  earlier 
sections  of  this  chapter,  that  the  United  States  Supreme 
Court  will  not  reverse  its  former  rulings,  or  reverse  a  judg- 
ment  of  a  lower  federal  court,  in  deference  to  a  contrary  de- 
cision by  the  State  supreme  court,  where  the  rights,  con- 
tracts,  or  transactions  in  suit  and  to  be  affected  by  the  de- 
cision had  vested  or  had  occurred  before  the  judgment  of 
the  State  court  was  pronounced.  And  it  is  now  to  be  added 
that,  where  these  particular  circumstances  combine,  it  is 
the  duty  of  an  inferior  federal  court  to  decide  in  accordance 
with  an  earlier  ruling  of  the  federal  supreme  court,  rather 
than  a  later  one  by  the  State  court,  even  though  the  ques- 
tion arises  upon  the  construction  of  a  State  Statute.*®  And 
this  rule  also  applies  where  the  question  decided  by  the 
United  States  Supreme  Court  was  between  the  same  par- 
ties  and  grew  out  of  the  identical  transaction  or  subject- 
matter  presently  in  suit.** 

••  Sonutlby  v.  Keeley  (C.  C.)  11  Fed.  678. 

•7  Edwards  v.  Davenport  (C.  0.)  20  Fed.  756;  Belfast  Sa v.  Bank 
V.  Stowe,  Ö2  Fed.  100,  34  C.  C.  A.  229. 

•»Adelbert  College  of  Western  Reserve  Uniyerslty  y.  Wabash  R. 
Co.,  171  Fed.  805,  96  C.  C.  A.  465. 

»•  City  Water  Snpply  Co.  v.  City  of  Ottumwa  (0.  0.)  120  Fed.  309. 
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CHAPTER  XIII 

SAME ;  MATTERS  OF  LOCAL  LAW  AND  RULES  OF  PROPERTI 

149.  General  Ruie. 

150.  Questions  of  Public  Policy. 

151.  Rules  of  Property  In  General. 

152.  Law  of  Real  Property. 

153.  Mortgages,  Foreclosure,  and  Redemption. 

154.  Acknowledgment  and  Record  of  Deeds. 

155.  Adverse  Possession  and  Color  of  Title. 
156-157.  Wills  and  Descent  and  Distribution  of  Property. 

158.  Nature  and  Effect  of  Gontracts. 

159-160.  Transfer  and  Incumbrance  of  Ghattela. 

161.  Liens. 

162.  Law  of  Corporations. 

163.  Rights  and  Liabilities  of  Municipal  Corporations. 

164.  Domestlc  Relations. 

165.  Interest  and  Usury. 


GENERAL  RULE 

149.  Rules  of  property  established  by  the  judicial  decisions 
of  the  highest  court  of  a  State,  and  also  general 
rules  and  principles  of  jurisprudence  locally  de- 
veloped  and  peculiar  to  the  given  State»  whether 
statutory  or  growing  out  of  common  law,  when 
similarly  established,  will  be  accepted  and  fol- 
lowed  by  the  United  States  courts  without  inquiry 
into  their  legal  correctness,  no  federal  question  be- 
ing  involved. 

When  a  case  comes  before  a  federal  court  for  adjudica« 
tion,  not  on  the  ground  of  its  involving  a  federal  question, 
but  because  the  federal  Jurisdiction  is  invoked  as  between 
Citizens  of  different  states,  and  therefore  the  law  to  be 
applied  to  its  settlement  is  the  law  of  the  State  where  the 
court  sits,  the  United  States  court  will  not  attempt  to  ex- 
pound  or  determine  for  itself  the  applicable  rules  of  law, 
except  in  the  absence  of  any  decisions  of  the  highest  court 
of  the  State  thereon.    If,  on  the  other  band,  that  court  has 
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announced  and  expounded  the  law  of  the  State, — ^that  law 
which  is  local  and  the  peculiar  product  of  its  own  legisla- 
tive and  judicial  activity, — or  if  it  has,  by  its  decisions  on 
particular  questions,  established  rules  of  property  govern- 
ing the  courts  and  Citizens  of  the  State,  the  federal  court 
will  accept  and  apply  the  law  as  thus  laid  down  and  fol- 
low  the  rulings  of  the  State  court,  without  regard  to  its  own 
opinion  of  their  legal  correctness  or  soundness.  This  rule 
applies  to  all  the  courts  of  the  United  States,  including  the 
Supreme  Court.*  In  one  of  the  opinions  of  that  court  it 
was  Said:  "It  may  be  said  generally  that,  wherever  the 
decisions  of  the  State  courts  relate  to  some  law  of  a  local 
character,  which  may  have  become  established  by  those 
courts,  or  has  always  been  a  part  of  the  law  of  the 
State,  the  decisions  upon  the  subject  are  usually  conclusive, 
and  always  entitled  to  the  highest  respect  of  the  federal 
courts.  The  whole  of  this  subject  has  recently  been  very 
ably  reviewed  in  the  case  of  Burgess  v.  Seligman.*  Where 
such  local  law  or  custom  has  been  established  by  repeated 
decisions  of  the  highest  courts  of  a  State,  it  becomes  also 
the  law  governing  the  courts  of  the  United  States  sitting 
in  that  State."  » 

While  this  rule  has  perhaps  an  especial  force  when  the 
decisions  in  question  relate  to  the  construction  of  the  stat- 
utory  law  of  the  State,  it  is  hardly  less  imperative  when  ap- 
plied to  the  Solution  of  those  questions  which  grow  out 
of  the  local  usages  or  customs  or  other  peculiarities  of  the 
jurisprudence  of  the  particular  State.  Thus,  it  is  observed 
that,  where  a  decision  of  the  highest  court  of  a  State,  al- 

1  Clarke  v.  Glarke,  178  U.  S.  186,  20  Sup.  Ct.  873,  44  L.  Ed.  1028; 
Mutual  Asstir.  Soc.  v.  Watts,  1  Wheat.  279,  4  L.  Ed.  91;  Chicago, 
B.  &  Q.  R,  Co.  V.  Board  of  Sup'rs  of  Appanoose  Coonty,  182  Fed.  291, 
104  C.  C.  A.  573,  31  L.  R.  A.  (N.  S.)  1117 ;  Johnaton  v.  Straus  (0.  O.) 
26  Ped.  57;  Van  Bokelen  v.  Brooklyn  City  R.  Co.,  5  Blatehf.  379, 
Fed.  Ca«.  No.  16,830;  lUius  v.  New  York  &  N.  H.  R.  Co.,  Fed.  Gas. 
No.  7,010. 

2 107  U.  S.  20,  2  Sup.  et  10,  27  L.  Ed.  359. 

3  Bucher  v.  Cheshlre  R.  Co.,  125  U.  S.  555,  8  Snp.  Ct  974,  31  L. 
Ed.  795. 

m 
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though  based  upon  the  common  law,  is  deemed  of  an  ap- 
plication  especially  local,  its  authority  in  a  federal  court  is 
almost  as  great  as  would  be  given  to  it  if  it  jnterpreted  a 
State  Statute,  particularly  if  the  rule  thereby  established 
pertains  to  real  property.*  Nor  is  the  rule  restricted  to  the 
administration  of  civil  justice,  but  may  apply  also  in  crimi- 
nal  cases.  Thus,  where  the  State  Constitution  limits  the  au- 
thority of  the  governor  to  grant  a  reprieve  to  a  certain 
number  of  days  after  "conviction,"  it  is  for  the  courts  of 
the  State  to  say  whether  tTie  time  begins  to  run  from  the 
date  of  the  verdict  or  from  that  of  the  sentence;  and  if 
the  court  of  final  appeal  in  the  State  has  decided  this  ques- 
tion,  the  courts  of  the  United  States  are  bound  to  accept 
its  decision.  Therefore  they  have  no  power  to  discharge 
a  prisoner  on  the  ground  that  such  decision,  in  his  particu- 
lar  case,  operated  to  deprive  him  of  due  process  of  law  or 
of  any  other  privilege  or  immunity  secured  to  him  by  the 
federal  Constitution."  The  same  rule  applies  also  to  those 
questions  of  a  quasi-political  character  which  the  courts 
are  sometimes  compelled  to  answer,  though  they  prefer  to 
refer  them  to  the  executive  and  legislative  departments. 
Thus,  if  the  courts  of  a  State  have  given  a  decision  on  the 
question  whether  the  existing  State  govemment  has  been 
lawfully  established,  the  courts  of  the  United  States  are 
bound  to  follow  them  and  will  not  review  their  decision.* 
This  was  also  the  ground  of  the  decision  in  the  celebrated 
"Dred  Scott  Case."  The  question  was  as  to  the  Status  of 
a  person  who  was  held  in  slavery  in  a  particular  State  and 
was  taken  by  his  master  into  a  free  State  for  a  temporary 
residence,  and  thence  returned  with  his  master  to  the  first 
State  and  resumed  his  residence  there.  It  was  held  by  the 
United  States  Supreme  Court  that  the  question  was  ex- 
clusively  a  question  of  the  law  of  that  State  and  that  the 
decisions  of  its  courts  thereon  were  conclusive  on  the  fed- 
eral courts.^ 


*  Percy  Summer  Club  v.  Astle,  163  Fed.  1,  90  C.  C.  A.  527. 

»  Lambert  v.  Barrett.  157  U.  S.  697,  15  Sup.  Ct  722.  39  L.  Ed.  865. 

•  Luther  v.  Borden,  7  How.  1,  12  L.  Ed.  581. 

T  Scott  V.  Sandford,  19  How.  393.  15  L.  Bd.  691. 
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QUESTIONS  OF  PUBLIC  POLICY 

150.  When  the  question  is  whether  a  given  contract  or 
transaction  is  contrary  to  the  public  policy  of  a 
State,  as  ascertained  from  its  Statutes  and  the 
judgments  of  its  courts»  or  contrary  to  the  policy 
of  the  law  as  understood  and  applied  by  its  courts, 
the  federal  courts  will  accept  and  f oUow  the  deci- 
sions  of  the  courts  of  the  State, 

The  public  policy  of  any  political  Community,  such  as 
one  of  the  American  states,  is  primarily  to  be  determined 
from  its  Constitution  and  Statutes.  It  is  properly  a  legis- 
lative function,  and  not  a  judicial  function,  to  define  and 
enunciate  the  public  policy  of  the  State,  and  to  declare  that 
certain  acts,  contracts,  or  transactions  shall  be  deemed 
inimical  to  the  general  welfare,  inconsistent  with  the  ethical 
Standards  of  the  times,  or  demoralising  to  the  Community. 
For  the  guardiaxiship  of  the  public  welfare  is  committed  to 
the  legislature,  not  to  the  courts."  But  the  courts  are  often 
called  upon  to  say  whether  or  not  a  given  transaction  or 
arrangement  is  against  public  policy,  when  the  answer 
must  depend,  not  upon  the  explicit  prohibitions  of  any 
Statute,  but  upon  considerations  drawn  from  the  general 
trend  of  legislation  in  the  State,  or  the  spirit,  purpose,  and 
apparent  general  policy  of  the  Statutes.  Now  public  policy 
may  be  general  or  local ;  or,  to  speak  more  accurately,  the 
general  question  of  public  policy  may  be  involved  in  mat- 
ters which  are  of  general  public  concern  or  matters  which 
concern  a  narrower  and  territorially  restricted  public.     In 

*A  Statute  cannot  be  declared  invaUd  on  the  ground  of  its  being 
contrary  to  public  policy:  because  the  pubUc  policy  of  a  State  is 
found  in,  and  can  be  predicated  upon,  the  Constitution  and  laws  of 
the  State  and  not  elsewhere,  and  a  Statute  constitutlonally  enacted 
glTes  expression  to  what  the  courts  must  consider  the  public  policy  of 
the  State,  without  regard  to  prior  Judicial  utterances.  See  United 
States  T.  Trans-Mifisouri  Freight  Ass'n,  166  U.  S.  290,  17  Sup.  Ct. 
540,  41  L.  Ed.  1007;  Langmuir  y.  Landes,  113  111.  App.  134;  Kenne- 
weg v.  AUegany  County  Com'rs,  102  Md.  119,  62  Ati.  249;  De  Fer- 
ranti  v.  Lyndmark,  30  App.  D.  C.  417. 


500 


STATB  DECISIONS  ON  LOCAL  LAW 


(Ch.l3 


this  sense,  there  is  a  public  policy  of  the  nation,  which  is 
applicable  to  all  matters  wherein  the  people  at  large  are 
interested,  including  those  committed  to  the  control  of 
the  federal  government,  and  coextensive  with  the  bound- 
aries  of  the  Union,  and  a  public  policy  of  any  given  State, 
which  is  adapted  to  the  circumstances  of  the  locality  em- 
braced  within  the  boundaries  of  the  State,  and  applicable 
to  all  matters  within  State  control.*  As  to  the  latter,  there 
is  notoriously  much  diflference  of  opinion  in  the  various 
States,  and  there  is  no  kind  of  Obligation  resting  upon  either 
the  legislature  or  the  courts  of  any  State  to  bring  its  doc- 
trines  into  harmony  with  those  of  any  other  State.  It  is 
within  the  unquestioned  and  uncontrolled  power  of  each 
of  the  States  to  determine  its  own  public  policy  with  ref- 
erence  to  all  matters  within  its  exclusive  Jurisdiction.  Pub- 
lic policy,  therefore,  so  far  as  it  relates  to  matters  of  this 
kind,  is  a  question  of  local  law;  and  the  courts  of  the 
United  States,  when  they  are  called  upon  to  administer  the 
local  law,  must  find  it,  if  not  in  the  Statutes  of  the  State, 
then  in  the  decisions  of  its  courts.  iHence  the  rule  that  the 
federal  courts  will  follow  the  decisions  of  the  highest  court 
of  the  State  wherein  they  sit  in  determining  whether  given 
contracts  or  transactions  are  contrary  to  the  public  policy 
of  the  State,  when  no  federal  question  is  involved,  nor  any 
principle  of  mercantile  law  or  of  general  jurisprudence  of 
national  or  universal  application.*®  Thus,  for  example,  a 
decision  of  the  highest  court  of  a  State,  holding  that  a  con- 
tract  exempting  a  railroad  Company  from  liability  for  neg- 
ligence  in  setting  fire  to  a  storage  warehouse  on  the  rail- 
road right  of  way  is  not  against  public  policy,  is  conclusive 
on  a  federal  court  sitting  in  that  state.*^    And  where  the 


»  Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.  (C.  C.)  62 
Fed.  904. 

10  Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  175 
U.  S.  91,  20  Sup.  Ct.  33,  44  Ix  Ed.  84:  McCue  v.  Northwestern  Mut 
Tilfe  Ins.  Co.,  167  Fed.  435,  93  C.  O.  A.  71 ;  Dobley  v.  Peaae,  180  U. 
S.  126,  21  Sup.  et  329,  45  L.  Bd.  457;  Blackwell  y.  Southern  Pac. 
Co.  (C.  C.)  184  Fed.  489. 

"  Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.,  175  U.  S. 
91.  20  Sup.  et  33,  44  L.  Bd.  84. 
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public  policy  of  a  State  has  been  declared  by  Statute  or  by 
the  uniform  decisions  of  its  courts,  it  will  be  understood 
and  applied  by  the  federal  courts  in  the  same  way  as  to 
contracts  or  other  matters  governed  by  the  law  of  that 
State,  although  it  may  be  contrary  to  what  has  been  inde- 
pendently  determined  by  the  United  States  courts  as  the 
true  public  policy.^* 

There  is  also  a  "policy  of  the  law,"  which  is  often  taken 
to  be  synonymous  with  "public  policy,"  but  really  bears  a 
slightly  diff  erent  meaning.  It  is  more  particularly  the  crea- 
tion  of  the  courts  than  of  the  legislature.  It  finds  its  ap- 
plication  in  cases  where  the  courts  have  a  greater  or  less 
measure  of  judicial  discretion,  as  in  granting  or  refusing 
remedies  and  in  the  application  of  equitable  principles  gen- 
erally.  It  may  be  defined  as  that  disposition  or  attitude 
of  the  law  (considered  as  personified  and  speaking  through 
the  courts)  which  leads  it  to  discountenance  certain  classes 
of  acts,  transactions,  or  agreements,  or  to  refuse  them  its 
sanction,  because  they  are  deemed  detrimental  to  the  public 
welfare,  subversive  of  good  order,  or  obstructive  to  the 
equal  and  efficient  administration  of  justice.  In  this  sense, 
the  policy  of  the  law,  as  it  is  to  be  understood  and  enforced 
in  each  particular  State,  is  a  matter  for  the  determination 
of  the  courts  of  that  State.  It  is  a  rule  of  local  law,  as  to 
which  the  United  States  courts  will  accept  and  follow  the 
adjudications  of  the  courts  of  that  State,  without  indepen- 
dent  inquiry  or  examination.  Thus,  if  it  can  be  ascertained 
from  the  decisions  of  the  highest  court  of  a  State  that  the 
policy  of  the  law  in  that  State  is  not  to  permit  the  owner 
of  personal  property  to  seil  it  and  still  continue  in  posses- 
sion  of  it,  so  as  to  exempt  it  from  seizure  or  attachment  at 
the  suit  of  creditors  of  the  vendor,  such  decisions  will  be 
followed  by  a  federal  court  in  which  the  validity  of  a  sale 
of  such  property  in  that  State,  as  against  attachment  cred- 
itors, is  in  question.^* 

1«  McCue  V.  Nortbwestem  Mut.  Life  Ins.  Co.,  167  Fed.  435,  Ö3  C. 
a  A.  71. 
IS  Dooley  v.  Pease,  180  ü.  S.  126,  21  Sup.  Ct.  329,  45  L.  Bd.  457. 
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RULES  OF  PROPERTY  IN  GENERAL 


151.  Decisions  of  the  highest  cotirt  of  a  State  upon  its  Con- 
stitution or  Statutes  or  its  local  law,  and  which 
constitute  rules  of  property  within  the  State,  will 
be  foUowed  without  question  by  the  courts  of  the 
United  States. 

The  general  nature  and  the  essentials  of  decisions  con- 
stituting  rules  of  property  have  been  fully  considered  in 
an  earlier  chapter.^*  It  remains  to  be  stated  in  this  con- 
nection,  as  a  principle  of  the  very  highest  importance  in 
the  relations  between  the  State  and  national  courts,  that 
when  a  rule  laid  down  and  firmly  established  by  the  su- 
preme  court  of  a  State,  either  in  one  decision  or  a  consistent 
series  of  decisions,  relates  to  the  acquisition,  transfer,  or 
incumbrance  of  any  recognized  species  of  property,  and 
has  come  to  be  recognized  by  the  courts  and  the  Com- 
munity generally  as  a  rule  of  property,  to  be  relied  on  as 
settled  and  as  governing  the  kind  of  transactions  to  which 
it  relates,  in  so  much  that  the  courts  of  the  State  would 
not  feel  free  to  overrule  it  even  though  they  should  be 
judicially  convinced  that  it  was  unsound  or  incorrect,  then 
the  federal  courts  in  that  State,  when  administering  the  law 
of  the  State  and  in  all  applicable  cases,  will  adopt  and  fol- 
low  the  same  rule  without  inquiry  into  its  legal  correct- 
ness.^*  It  has  been  said  that  this  principle  is  to  be  applied 
only  in  cases  where  no  right  under  the  federal  constitu- 

1*  Supra,  Chapter  V. 

iB  Shipp  V.  Mmer,  2  Wheat.  316,  4  L.  Ed.  248;  City  of  Chicago  v. 
Robbins,  2  Black,  418,  17  L.  Ed.  208;  LeffingweU  v.  Warren,  2  Black. 
509,  17  li.  Ed.  261;  Nichols  v.  Levy,  5  WaU.  433,  18  L.  Ed.  596;  Or- 
vis  V.  Powell,  98  U.  S.  176,  25  L.  Ed.  238;  Bondurant  v.  Watson. 
103  U.  S.  281,  26  L.  Bd.  447;  Taylor  v.  Ypsnanti.  105  U.  S.  60. 
26  L.  Ed.  1008;  Warburton  v.  White,  176  U.  S.  484,  20  Sup.  Ct  404. 
44  L.  Ed.  555;  Burham  v.  Fritz  (C.  C.)  13  Fed.  368;  Taylor  v.  Holmes 
(C.  C.)  14  Fed.  498;  Hazard  v.  Vermont  &  C.  R.  Co.  (C.  C.)  17  Fed. 
753;  Buford  v.  Holley  (C.  C.)  28  Fed.  680;  Independent  Dist  of 
PeUa  V.  Beard  (C.  0.)  83  Fed.  5.  A  ferry  franchise  is  property,  and 
a  deciRion  of  a  State  coart  snpporting  it  is  a  rule  of  property  to  be 
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tion  or  laws  is  concerned  and  no  question  of  general  law 
involved.**  As  to  the  former  part  of  this  proposition  there 
can  be  no  doubt.  When  construing  or  applying  the  organic 
or  statutory  law  of  the  Union,  the  federal  courts  are  in 
no  wise  bound  by  any  decisions  of  the  State  courts.  But 
as  to  the  latter  part,  we  apprehend  the  true  rule  to  be  that, 
cven  if  a  question  of  general  law  is  involved,  yet  if  that 
question  has  been  finally  and  firmly  settled  by  the  courts 
of  the  State,  so  far  as  they  are  concerned,  and  their  ruling 
is  acquiesced  in  and  relied  on  by  the  people  of  the  State, 
it  must  be  considered  as  having  become  so  far  a  part  of  the 
local  law  of  the  State  that  the  United  States  courts  ought 
to  feel  themselves  precluded  from  declaring  a  different  rule 
on  the  same  subject  in  the  same  State,  whatever  might  be 
their  views  on  the  particular  point  as  an  abstract  question. 
But  to  establish  a  rule  of  property  it  is  necessary  that  there 
should  have  been  an  explicit  decision  of  the  highest  court 
of  the  State  upon  the  precise  point.  Lacking  this,  a  federal 
court  will  be  entirely  free  to  follow  its  own  judgment.  For 
example,  the  fact  that  the  supreme  court  of  a  State,  in  a 
former  decision,  in  which  the  claim  of  a  railroad  Company  to 
be  exempt  from  State  taxation  .was  not  controverted,  as- 
sumed  that  the  Company  was  exempt,  which  decision  was 
followed  by  the  federal  court  in  a  case  wherein  no  ques- 
tions  were  considered  except  such  as  had  been  previously 
considered  by  the  State  court,  does  not  establish  a  settled 
rule  of  property  to  which  the  federal  court  is  bound  to  ad- 
here.^^  And  again,  a  decision  does  not  take  on  the  char- 
acter  of  a  rule  of  property  until  it  has  been  accepted  and 
acted  on  for  a  considerable  length  of  time,  actually  or  pre- 
sumptively,  or  at  least  until  there  has  been  time  for  rights 
to  vest  under  it  or  contracts  or  business  dealings  to  be 
made  with  reference  to  it.  Thus,  it  is  declared  that  a  de- 
cision of  the  highest  court  of  a  State,  adjudging  void  a  con- 


foUowed  by  the  federal  courts.  Conway  v.  Taylors  Ex'r,  1  Black, 
603,  17  L.  Ed.  191. 

i«Traer  v.  Fowler,  144  Fed.  810,  75  C.  C.  A.  540. 

1"  Keokuk  &  W.  R.  Co.  v.  Scotland  County  Court  (0,  0.)  41  Fed. 
305. 
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tract  made  by  a  city  as  beyond  its  constitutional  powers, 
is  not  binding  on  a  federal  court  in  a  suit  involving  the 
rights  of  a  Citizen  of  another  State,  unless  the  rule  applied 
in  such  decision  has  been  so  long  and  firmly  established  as 
to  have  become  a  rule  of  property  within  the  State  at  the 
time  the  contract  was  made.^* 


LAW  OF  REAL  PROPERTY 

152.  The  federal  coiirts  will  adopt  and  apply  the  local  law 
of  real  property»  as  ascertained  by  the  decisions 
of  the  Courts  of  the  particular  states,  whether  those 
decisions  are  grounded  on  the  Statute  law  of  the 
State  or  form  a  part  of  its  unwritten  law. 

It  is  a  settled  principle  of  private  international  and  in- 
terstate  law  that  landed  property  is  always  govemed  by 
the  law  of  the  Jurisdiction  wherein  it  lies.  And  it  is  pecu- 
liarly  the  province  of  the  legislative  and  judicial  authori- 
ties  of  a  State  to  sattle  and  determine,  by  Statute  and  deci- 
sion, what  shall  be  the  rules  governing  the  title,  acquisition, 
transfer,  incumbrance,  and  incidents  of  real  estate  within 
the  State.  On  all  such  questions,  therefore,  saving  only 
rights  claimed  under  the  Constitution  or  laws  of  the  United 
States,  the  federal  courts  will  look  to  the  decisions  of  the 
highest  court  of  the  State  in  which  they  sit,  and  will  be 
governed  by  them  and  follow  them  without  question,  and 
the  Supreme  Court  of  the  United  States  will  likewise  re- 
spect  the  decisions  of  the  highest  court  of  the  State  in  which 
the  land  in  controversy  is  situated.**    Rules  so  established 

1«  Columbia  Ave.  Saviugs  Fund,  Safe  Deposit,  Title  &  Trost  Co.  v, 
City  of  Dawson  (C.  C.)  130  Fed.  152. 

i»McKeen  v.  Delancy,  5  Cranch,  22.  3  L.  Ed.  25;  Polk  v.  Wendal. 
9  Cranch,  87,  3  L.  Ed.  665;  Thatcher  v.  Powell,  6  Wheat.  119,  5 
L.  Ed.  221 ;  Jackson  ex  dem.  St.  John  v.  CUew,  12  Wheat.  153,  6  I^ 
Ed.  583;  Henderson  v.  Griffin,  5  Pet  151,  8  L.  Ed.  79;  Hinde  v. 
Vattler.  5  Pet  398,  8  L.  Ed.  168;  Beauregard  v.  City  of  New  Orleai», 
18  How.  497,  15  L.  Ed.  469;  Middleton  v.  McGrew,  23  How.  45,  IG 
L.  Ed.  403;  League  t.  Egery,  24  How.  264,  16  L.  Ed.  655;  Wllliam- 
son  y.  Suydem,  6  Wall.  723,  18  L.  Ed.  967;  WUliams  y.  Kirtland,  13 
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becoiBc  emphatically  rtiles  of  property,  upon  which  thc 
safety  and  repose  of  titles  depend;  and  even  though  thc 
supreme  federal  court  should  be  convinced  that  a  rule  so 
settlcd  in  the  courts  of  a  State  is  wrong  in  principle  and  in- 
defcnsible  in  law,  yet  it  will  refrain  from  laying  down  a 
difiFcrent  rule,  and  will  acquiesce  in  that  maintained  by  the 
Courts  of  the  State,  where  it  is  evident  or  even  probable 
that  many  titles  would  be  shaken  by  a  departure  from  thc 
previous  decisions.**  This  principle  has  been  not  only  ac- 
ccptcd  and  acted  on  by  the  federal  courts  themselves,  but 
has  been  at  times  quite  sharply  asserted  by  the  State  courts, 
as  witness  the  declaration  of  the  Kentucky  Court  of  Ap- 
peals that  the  federal  courts  cannot  enforce  within  the  ter- 


WaU.  306,  20  L.  Ed.  683 ;  Walker  v.  State  Harbor  Com'rs,  17  Wall. 
648,  21  L.  Ed.  744;  St  Louis  v.  Rutz,  138  U.  S.  226,  11  Sup.  Ct. 
337,  34  L.  Ed.  941;  Warburton  v.  White,  176  U.  S.  484,  20  Sup.  Ct. 
404,  44  L.  Ed.  555;  Abraham  v.  Casey,  179  ü.  S.  210,  21  Sup.  Ct 
88,  45  L.  Ed.  156;  Laurlat  v.  Stratton  (C.  C.)  11  Fed.  107;  Myers  v. 
Reed  (C.  C.)  17  Fed.  401;  Edwards  v.  Davenport  (C.  C.)  20  Fed. 
756;  Myrlck  v.  Heard  (C.  C.)  31  Fed.  241;  Hoge  v.  Magues,  85  Fed. 
355,  29  C.  C.  A.  564;  Rummel  v.  Butler  County  (C.  O.)  93  Fed.  304; 
BeldlQg  V.  Hebard,  103  Fed.  532,  43  C.  C.  A.  296;  Hubblrd  v.  Goln. 
137  Fed.  822.  70  C.  C.  A  320;  Haggart  v.  Wllczlnski,  143  Fed.  22,  74 
C.  C.  A.  176;  Paine  v.  Wlllson,  146  Fed.  488, 77  C.  C.  A.  44;  Glllesple 
▼.  Pocahontas  Coal  &  Coke  Co.,  163  Fed.  992,  91  C.  C.  A.  494 ;  Bar- 
ker V.  Jackson,  1  Paine,  559,  Fed.  Cas.  No.  989;  Newman  v.  Keffer. 
Fed.  Cas.  No.  10,177;  Lorlng  v.  Marsh,  2  Cliff.  311,  Fed.  Cas.  No. 
8,514;  In  re  Zug,  Fed.  Cas.  No.  18,222.  Though  the  federal  courts 
ordinarily  deciine  to  declare  against  the  title  to  land,  on  the  ground 
that  it  is  strictly  within  the  province  of  the  State  courts,  yet  in  a 
Salt  by  a  railway  Corporation,  resident  in  one  State,  against  Citi- 
zens of  another  State,  seeklng  to  recover  from  the  defendants  land 
awarded  to  the  corporation  in  vioiatlon  of  the  State  law  that  a  rail- 
way Corporation  can  only  hold  land  for  the  purposes  for  which  it  is 
organized,  the  federal  court  will  hold  title  to  the  land  InTaiid  accord- 
ing  to  the  provisions  of  the  State  law.  Case  y.  Kelly,  133  U.  S.  21. 
10  Sup.  Ct  216,  33  L.  Ed.  513.  The  federal  supreme  court  does  not 
recognize,  as  in  any  way  binding  on  it  as  a  part  of  the  local  law. 
decisions  of  State  courts  on  a  private  act  of  the  legislature  providing 
for  the  alienation  of  private  estates  by  particular  persons,  under  the 
sanction  of  a  court  or  chancellor,  such  decisions  forming  no  part  of 
the  local  law  of  real  property.  Williamson  v.  Berry,  8  How.  495^ 
12  L.  Ed.  1170. 
«0  Bodley  v.  Taylor,  5  Cranch,  191,  3  L.  Ed.  75. 
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ritorial  limits  of  Kentucky  a  rule  of  property  affecting  the 
title  to  real  estate  different  from  and  subversive  of  the  State 
laws  as  construed  and  expounded  by  its  highest  court,  as 
the  United  States  Supreme  Court  is  required  to  follow  the 
laws  of  the  several  states  as  rules  of  decision  whenever 
they  apply.*^  But  it  should  be  noted,  not  so  much  in  the 
nature  of  an  exception  to  this  rule,  as  a  case  where  it  can- 
not  apply,  that  if  there  has  been  no  decision  on  a  particu- 
lar  question  of  real-property  law  by  the  State  courts  until 
after  the  accruing  of  a  cause  of  action  on  which  a  suit  is 
brought  in  a  federal  court,  the  latter  is  not  bound  to  fol- 
low a  decision  of  the  State  court  pending  the  action;  for 
the  rights  of  the  parties  are  governed  by  the  law  as  it  stood 
at  the  institution  of  suit,  and  it  could  not  be  said  that,  at 
that  time,  there  was  any  settled  judicial  exposition  of  the 
law  of  the  state.^* 

General  Illustrations;  Public  Lands,  Grants,  and  Titles 

The  question  as  to  the  rights  of  any  of  the  maritime 
states  in  or  over  marsh  and  tide  lands  on  the  borders  of 
the  sea  or  its  estuaries  is  a  question  of  local  law.  There 
is  no  universal  rule  on  this  subject.  Bach  State  has  dealt 
with  the  lands  under  tide  waters  within  its  borders  accord- 
ing  to  its  own  views  of  justice  and  policy,  reserving  its 
own  control  over  such  lands  or  granting  out  rights  there, 
as  it  is  considered  for  the  best  interests  of  the  public.  And 
accordingly  the  question  is  to  be  determined  according  to 
the  decisions  of  the  supreme  court  of  the  State,  which  will 
be  followed  without  hesitation  by  the  federal  courts.**  So 
also,  the  decisions  of  a  State  court  as  to  the  legal  effect  of 
certam  royal  charters,  by  which  the  State  Claims  certain 
rights  as  against  individuals,  are  entitled  to  great  if  not 
Controlling  weight  in  the  Supreme  Court  of  the  United 
States  in  a  case  involving  the  rights  litigated  in  the  State 


21  Perry  v.  Wheeler,  12  Bush  (Ky.)  541. 

22  Kuhn  v.  Fairmont  Goal  Co.,  215  ü.  S.  349,  30  Sup.  Ct  140,  54 
L.  Ed.  228. 

2s  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct  548,  38  L.  Ed.  331; 
Chisholm  V.  Calnes  (C.  C.)  67  Fed.  285. 
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Courts.^*  So  also  of  a  decision  of  the  highest  court  of  thc 
State  as  to  the  relative  priority  of  certain  grants  by  the 
state.^*  And  so  of  a  rule  established  by  the  chief  court  of 
a  givcn  State  that  a  pre-emption  right  to  islands  in  the 
great  rivers  of  the  State  cannot  be  obtained  by  settlement.** 
In  fact,  so  great  is  the  respect  paid  to  the  decisions  of  the 
local  Courts  on  the  titles  and  rights  to  real  property  that 
the  rule  has  sometimes  been  extended  to  cases  where  the 
foundation  of  title  was  an  instrument  peculiarly  within  the 
cognizance  of  the  federal  courts.  At  least  we  have  a  late 
decision  to  the  eflfect  that  decisions  of  the  supreme  court 
of  a  State  respecting  the  title  acquired  by  individuals  under 
a  treaty  made  by  the  national  government  to  land  within 
the  State,  will  not  be  disturbed  by  the  United  States  Su- 
preme Court  where  they  have  become  a  rule  of  property, 
and  do  not  clearly  involve  a  misinterpretation  of  the  words 
of  the  treaty.'^ 

Construction  of  Deeds 

The  interpretation  of  a  particular  word  or  clause  in  a 
deed  is  not  strictly  a  matter  of  local  law,  and  on  a  question 
of  this  kind  a  federal  court  may  and  should  exercise  its 
independent  judgment.  Yet  it  will  incline  very  strongly  to 
adopt  the  construction  placed  on  a  similar  deed  by  the 
highest  court  of  the  State,  and  will  ordinarily  do  so  without 
hesitation,  where,  under  the  ruiings  of  the  State  courts, 
such  construction  becomes  a  rule  of  property.**  Thus,  if 
the  court  of  last  resort  in  a  State  has  settled  the  rule  that 
a  deed  of  land  within  the  State  expressly  reserving  a  ven- 
dor's  Hen  does  not  vest  the  legal'title  in  the  vendee,  the 
federal  courts  will  accept  and  apply  the  same  rule.**  And 
so  also,  the  construction  given  by  the  highest  court  of  a 
State  to  a  conveyance  of  mining  property,  as  not  including 

«4  Martin  v.  Waddell,  16  Pet  367,  10  L.  Ed.  097. 

2»  North  Carolina  Min.  Co.  v.  Westfeldt  (O.  C.)  151  Fed.  290. 

2«  Fisher  v.  Haldeman,  20  How.  186,  15  L.  Ed.  879. 

2T  Francis  v.  Francis,  203  U.  S.  233,  27  Sup.  Ct.  129,  51  L.  Ed 
165. 

28  Kuhn  V.  Falrmont  Coal  Co.,  179  Fed.  191,  102  C.  0.  A.  457, 
66  W.  Va.  711. 

2»  OliTer  V.  Oarke,  106  Fed.  402,  45  C.  0.  A.  360. 
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the  portion  of  a  vein  beneath  the  surface  and  within  the 
converging  lines,  produced,  of  the  grantor's  location,  will 
be  followed  by  the  federal  supreme  court  on  a  writ  of  er- 
ror to  the  State  court.'® 

Leases  of  Realty 

Generally  speaking,  all  questions  relating  to  leases  and 
the  rights,  liabilities»  and  remedies  of  parties  thereto,  are 
matters  of  local  law,  in  which  the  courts  of  the  United 
States  will  follow  the  decisions,  if  any,  of  the  State  courts 
where  the  property  is  situated.    Thus,  the  question  whether 
an  oral  lease  for  more  than  a  year,  not  complying  with 
the  Statute  of  frauds  of  the  State  where  the  property  lies, 
is  a  mere  nulHty  or  is  voidable  only  at  the  election  of  the 
parties,  is  not  a  question  of  general  jurisprudence  or  of 
commercial  or  mercantile  law,  but  a  rule  of  property,  which 
must  be  determined  in  the  federal  courts  according  to  the 
decisions  of  the  highest  judicial  tribunal  of  the  State.'* 
So,  in  an  action  in  a  federal  court  for  breach  of  the  cove- 
nant  of  quiet  enjoyment  contained  in  a  lease  of  real  prop- 
erty, the  question  whether  the  eviction  was  by  virtue  of 
the  act  of  the  holder  of  a  paramount  title,  for  whose  acts 
the  defendant  was  responsible,  is  a  question  of  local  real- 
property  law,  to  be  determined  by  the  decisions  of  the  court 
of  last  resort  of  the  State.**    So  again,  the  decisions  of  the 
courts  of  a  State  as  to  the  construction  and  eflfect  of  min- 
ing  leases  therein  establish  a  rule  of  property  which  will 
be  recognized  and  followed  by   the   federal  courts."     A 
like  conclusive  authority  is  given  to  a  decision  of  the  high- 
est court  of  the  State  that  a  landlord,  in  the  absence  of  dis- 
traint,  is  not  entitled  to  priority  for  rent  in  arrear  on  the 
insolvency  of  the  tenant.'*    And  again,  on  the  question  of 
the  measure  of  damages  in  an  action  in  a  federal  court  for 
evicting  a  lessee  or  for  breach  of  the  covenant  for  quiet  en- 

so  East  Central  Eureka  Min.  Co.  y.  Central  Eureka  Min.  Co.,  204 
U.  S.  266.  27  Sup.  Ct.  258,  51  L.  Ed.  476. 
»lYork  V.  Washbum,  129  Fed.  564,  64  C.  0.  A.  132. 
82  Pabst  Brewlng  Co.  v.  Thorley,  145  Fed.  117,  76  C.  0.  A.  87. 
SS  Foster  v.  Elk  Fork  OU  &  Gas  Co.,  90  Fed.  178,  32  0.  0.  A.  060. 
»*  In  re  Chaudron  &  Peyton  (D.  C.)  180  Fed.  841. 
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joyment,  the  court  will  be  governed  by  the  decisions  of  the 
highest  court  of  the  State,  in  so  far  as  they  determine  the 
question.** 

Actions  and  Proceedings;  Effect  of  Judgments  and  Decrees 
In  all  actions  concerning  real  property,  the  federal  courts 
will  ordinarily,  and  as  a  matter  of  Obligation,  follow  the  de- 
cisions of  the  State  courts  upon  such  matters  as  relate  to 
the  requisites  and  incidents  of  the  action  and  the  conse- 
quences  and  eflfect  of  the  judgment  or  decree.'*  Thus,  it  is 
Said  that  State  Statutes  relating  to  the  removal  of  clouds 
from  title  to  land  are  obligatory  on  the  federal  courts,  and 
that  a  uniform  and  stable  body  of  judicial  decisions  on  that 
subject,  from  the  court  of  last  resort  of  the  State,  is  equally 
binding.*^     Again,  where  the  courts  of  a  State  have  held  '^' 

that  an  adjudication  of  bankruptcy  has  the  same  effect  upon 
a  wife's  claim  to  dower  as  a  judicial  sale  of  the  husband's 
real  estate,  the  federal  courts  will  follow  that  rule  in  re- 
gard  to  land  within  that  State.**  So  also  of  the  rule  set- 
tled  by  the  State  court  as  to  the  time  from  which  the  filing 
of  a  notice  of  lis  pendens  takes  eflfect  as  against  purchasers 
and  incumbrancers.**  And  a  State  Statute  regulating  the 
rights  of  the  parties  where  a  conveyance  is  set  aside  as 
fraudulent  at  the  instance  of  creditors  of  the  grantor,  will 
be  applied  by  the  federal  courts  sitting  in  that  State  in  re- 
spect  to  property  therein,  and  of  course  in  accordance  with 
its  construction  as  fixed  by  the  courts  of  the  state.*®  So 
also,  in  a  suit  for  partition,  removed  into  a  federal  court, 
that  court  will  follow  the  State  decisions  holding  that  a 
right  of  entry  in  the  plaintiflF,  without  actual  seisin,  is  suf- 
ficient.**  It  is  also  of  some  importance  to  observe  that,  in 
the  action  of  ejectment,  the  federal  courts,  including  the 

»Thorley  v.  Pabst  Brewlng  Co.,  179  Fpd.  338,  102  C.  C.  A.  522: 
American  Ice  CJo.  v.  Pocono  Spring  Water  Ice  Co.  (C.  C.)  179  Fed. 
868. 

»•  Seefeld  v.  Duffer,  179  Fed.  214, 103  C.  C.  A.  32. 

»T  Lamb  v.  FarreU  (O.  C.)  21  Fed.  5. 

"  Warford  v.  Noble,  Fed.  Gas.  No.  17,175. 

••United  States  t.  Chicago,  M.  &  St  P.  R.  Co.  (C.  C.)  172  Fed. 
2T1. 

*•  aaflin  y.  Lisso  (C.  C.)  27  Fed.  420. 

*i  Mcaaskej  v.  Barr  (C.  C.)  42  Fed.  609. 
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Supreme  Court,  will  follow  the  law  of  the  State  where  the 
land  lies.*'  It  will  be  remembered  that,  in  consequence  of 
the  peculiar  nature  of  this  action,  the  judgment  in  it  was 
not  conclusive  at  common  law  in  any  other  action  between 
the  same  parties.  But  this  has  been  quite  generally  chang- 
ed  by  Statute.  And  a  State  law,  enacting  that  a  judgment 
in  ejectment,  provided  the  action  be  brought  in  a  form 
which  gives  precision  to  the  parties  and  the  land  claimed, 
shall  be  a  bar  to  any  other  action  between  the  same  parties 
on  the  same  subject-matter,  is  a  rule  of  property  as  well  as 
of  practice,  and,  the  judgment  being  conclusive  on  title  in 
the  Courts  of  the  State,  it  is  also  conclusive  in  those  of  the 
United  States.*'  The  principle  is  the  same  where  the  Stat- 
ute directs  that  two  concurring  verdicts  and  judgments  in 
ejectment  shall  be  conclusive  of  title.**  But  in  Pennsyl- 
vania, an  important  early  case  laid  down  the  rule  that  an 
action  of  ejectment  brought  to  compel  the  specific  Perform- 
ance of  a  contract  for  the  sale  of  lands  (familiarly  known 
in  that  State  as  an."equitable  ejectment"),  is  a  mere  Sub- 
stitute for  a  bill  in  equity  for  the  same  purpose,  and  a 
judgment  in  such  action  is  equivalent  to  a  decree  for  spe- 
cific Performance ;  and  since  a  decree  is  conclusive  between 
the  parties,  one  judgment  in  this  kind  of  action  is  conclu- 
sive also;  and  it  was  further  held  that  the  Statute  mak- 
ing  two  concurrent  verdicts  and  judgments  in  ejectment 
conclusive  upon  the  title  had  no  application  to  actions  of 
ejectment  brought  to  compel  the  payment  of  money  or  the 
specific  Performance  of  a  contract  of  sale,  or,  generally,  on 
an  equitable  title ;  and  this  rule  has  ever  since  been  recog- 
nized  as  settled  law  in  that  State.**  Therefore  the  federal 
Courts  have  recognized  it  as  a  rule  of  property  in  Pennsyl- 
vania, and  declare  it  to  be  equally  binding  upon  them  as 
upon  the  courts  of  the  State.** 


42  Davis  V.  Mason,  1  Pet.  503.  7  L.  Ed.  239. 

*8  Mües  V.  Caldwell,  2  WaH.  35,  17  L.  Ed.  755;  HUler  y.  Staattnck^ 
1  Flip.  272,  Fed.  Gas.  No.  6,504. 

**  Britton  v.  Thornton,  112  U.  S.  526,  5  Sup.  Ct  291,  28  L.  Ed. 

sia 

4B  See  2  Black,  Judgm.  |  651,  and  cases  cited. 
4«Bryar  v.  Bryar  (C.  C.)  78  Fed.  657,  affirmed  Bryar  y.  Camp- 
bell. 90  Fed.  690,  33  C.  C.  A.  236. 
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Exemption  Laws 

The  exemption  laws  of  the  scveral  states  apply  to  the 
proceedings  of  the  federal  courts  within  their  borders,  both 
in  respect  to  their  ordinary  final  process  and  also  under  the 
national  bankruptcy  law.  And  therefore,  in  case  of  any 
doubt  as  to  the  meaning  or  application  of  those  laws,  or 
as  to  the  amount  or  kind  of  property  intended  to  be  exempt- 
ed,  the  federal  courts  will  look  to  the  decisions  of  the  State 
courts  and  will  be  governed  by  them.*^ 

Law  of  Judicial  Sales 

All  questions  relating  to  the  validity  and  effect  of  sales 
of  real  property  under  judicial  process,  as  those  made  by 
sheriffs  on  writs  of  execution,  and  of  the  nature  and  inci- 
dents  of  the  title  acquired  by  the  purchaser,  are  questions 
of  purely  local  law,  which  each  State  may  and  does  settle 
for  itself ;  and  in  matters  of  this  kind,  arising  in  the  federal 
courts,  the  pertinent  decisions  of  the  highest  court  of  the 
State  will  fumish  the  rule  for  their  guidance  which  will  be 
adopted  and  applied  without  independent  inquiry  into  the 
principles  of  law  involved.** 

L(KV  of  Fixtures 

This  also  is  a  matter  of  purely  local  law,  and  one  on 
which  the  doctrines  prevailing  in  the  different  states  are  by 
no  means  uniform.  Hence,  in  determining  the  circumstanc- 
es  in  which  an  annexation  of  chatteis  to  realty  is  to  be  con- 
sidered  as  constituting  them  a  part  of  the  realty,  the  fed- 
eral courts  will  ascertain  the  local  law  of  the  State  where- 
in  they  sit,  or  rather  of  the  State  in  which  the  property  is 

4TThompBon  v.  McConnell,  107  Fed.  33,  46  C.  G.  A.  124;  Mami- 
facturers'  &  Farmers'  Bank  v.  Bayless,  Fed.  Cas.  No.  9,050;  GUman 
V.  Williams,  7  Wis.  329.  76  Am.  Dec.  219.  But  it  lias  been  held 
that  a  suit,  after  it  shall  have  been  commenced  In  a  federal  clrcuit 
court,  cannot  be  affected  by  a  State  law  extendlng  the  exemption 
of  the  proi>ert7  of  the  defendant,  such  law  never  haying  been  adopt- 
ed by  the  federal  court,  and  where  the  law  previously  adopted  au- 
thorized  an  exemption  to  a  more  limited  extent  See  Lawrence  v. 
Wickware,  4  McLean,  56.  Fed.  Cas.  No.  8,148. 

*•  Jeter  v.  Hewitt,  22  How.  352,  16  L.  Ed.  345;  Henry  v.  Pitts- 
burgh  Clay  Mfg.  Co.,  80  Fed.  485,  25  C.  C.  A.  581;  Western  Pac. 
R.  Co.  V.  Southern  Pac.  Co.  CC.  O.)  144  Fed.  160. 
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situated,  by  Consulting  the  decisions  of  the  highest  court 
of  that  State;  and  when  these  decisions  are  explicit  and 
uniform,  showing  what  is  the  settled  law  of  the  State,  the 
United  States  courts  will  adopt  them  as  the  rule  for  their 
own  decision.*" 

Tenure  of  Estates;   Eminent  Domain 

On  the  same  general  principle,  whatever  the  courts  of  a 
State  have  decided  upon  as  the  true  interpretation  of  a 
Statute  relating  to  the  nature  or  tenure  of  estates,  as,  one 
abolishing  estates  tail,  will  also  be  adopted  by  the  courts 
of  the  United  States."®  This  is  likewise  true  of  the  various 
local  rules  concerning  the  assessment  of  property  for  mu- 
nicipal  improvements,  the  rights  of  owners  of  land  abutting 
on  city  streets,  and  the  appropriation  of  property  for  public 
use  under  the  power  of  eminent  domain.  Thus,  for  in- 
stance,  when  the  courts  of  a  State  have  held  that  the  usc 
of  land  in  a  city  street  for  the  construction  and  Operation 
of  a  Street  railway  operated  by  horse  power  is  not  a  new 
bürden,  but  simply  a  new  mode  of  enjoying  the  public  ease- 
ment  of  passagc,  and  that,  therefore,  no  further  compensa- 
tion  can  be  demanded  by  the  owner  of  such  land,  and  when 
those  courts  have  further  ruled,  in  an  action  brought  to 
prevent  the  laying  of  the  track,  that  there  was  lawful  au- 
thority  under  the  Statutes  of  the  State  to  lay  it,  the  United 
States  circuit  court,  on  an  application  to  it  for  a  provisional 
injunction  to  stop  the  work  of  laying  the  track,  will  ac- 
cept  and  follow  these  decisions  of  the  State  courts.*^  So 
if,  in  similär  circumstances,  the  supreme  court  of  the  State 
has  held  that  an  abutting  landowner  cannot  enjoin  the 
laying  of  a  track  in  the  street,  but  that  his  remedy  is  in 
damages,  and  that  a  proceeding  to  enjoin  must  be  brought 
by  the  city  or  by  the  attomey  general,  this  ruling  is  bind- 

4*New  York  Life  Ins.  Co.  v.  Alllson,  107  Fed.  179.  46  C.  C.  A. 
229,  citing  Davis  v.  Mason,  1  Pet.  603,  7  L.  Ed.  239;  Hinde  t. 
Vattier,  6  Pet  398,  8  L.  Ed.  168;  Suydam  v.  WUliamson,  24  How. 
427,  16  L.  Bd.  742;  Williams  v.  Kirtland,  13  Wall.  306,  20  L.  Ed. 
C83. 

Bo  Van  Rensselaer  v.  Kearney,  11  How.  297,  13  L.  Ed.  703. 

Bi  Van  Bokelen  y.  Brooklyn  City  R.  Co.,  5  Blatchf.  379,  Fed.  Otta. 
No.  16,830. 
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ing  on  the  federal  courts."'  Again,  the  decision  of  the  high- 
est  State  court  that  the  owner  of  property  abutting  on  a 
local  improvement  may  proceed  by  mandamus  or  injunc- 
tion  to  compel  a  Hearing  by  the  body  making  the  assess- 
ment,  or  prevent  the  approval  of  the  engineer's  report  until 
such  hearing  has  been  accorded,  is  conclusive  on  the  Su- 
preme  Court  of  the  United  States  in  reviewing  a  judgment 
of  the  State  court  foreclosing  the  lien  of  such  assessment.*' 
So  also  a  determination  of  the  supreme  court  of  the  State 
that  an  owner  of  land  abutting  on  a  city  street  has  no  ease- 
ment  of  light,  air,  and  access  as  against  the  public  use  of 
the  Street,  or  any  structure  that  may  be  erected  thereon  to 
subserve  and  promote  that  public  use,  is  conclusive  on  the 
federal  supreme  court,  when  determining,  on  writ  of  error 
to  the  State  court,  whether  such  abutting  owner  has  been 
deprived  of  his  property  without  due  process  of  law  by 
the  erection  in  the  street  of  a  viaduct  for  general  public 
use,  under  the  authority  of  a  Statute  which  makes  no  Pro- 
vision for  compensation  to  abutting  owners.°* 

MORTGAGES,  FORECLOSURE,  AND  REDEMPTION 

153.  Rules  established  by  the  decisions  of  the  highest  court 
of  a  State  concerning  the  validity  and  efFect  of 
mortgages  of  real  property,  their  foreclosure,  and 
the  right  of  redemption  therefrom,  are  rules  of 
property  and  will  be  adopted  and  foUowed  by  the 
federal  courts,  save  as  to  mere  matters  of  practice 
not  affecting  the  substantial  rights  of  parties,  and 
except  where  the  particular  question  involved  is 
one  of  commercial  or  general  law. 

As  a  brauch  of  the  law  of  real  property,  and  one  which 
intimately  concerns  the  foundation  and  enjoyment'  of  titles, 
the  rules  governing  mortgages  of  land,  their  nature,  in- 

ss  Lobenstlne  ▼.  Union  El.  R.  Ck>.,  80  Fed.  9,  25  C.  C.  A.  304. 
s>  Hibben  v.  Smith,  191  U.  S.  310,  24  Sup.  Ct.  88,  48  L.  Ed.  195. 
5*  Sauer  v.  City  of  New  York,  206  U.  S.  536,  27  Sup.  Ct.  686,  51 
L.  Ed.  1176. 

Black  Jud.Pr. — 33 
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cidents,  and  validity,  their  registration  and  the  effect  there- 
of,  their  assignment  and  transfer,  their  foreclosure  and  the 
rights  of  the  parties  thereunder,  and  the  mortgagor's  right 
of  redemption  before  or  after  sale,  are  peculiarly  within  the 
rightful  authority  of  each  State  to  settle  for  itself  in  ac- 
cordance  with  its  own  notions  of  justice  and  convenience. 
In  so  far  as  these  matters  may  be  regulated  by  Statute,  it 
is  the  province  of  the  courts  of  the  State  to  construe  and 
apply  them.  In  so  far  as  the  law  remains  unwritten,  it  is 
for  those  courts  to  determine  the  various  questions  that 
may  arise.  In  either  case,  their  decisions  are  to  be  regard- 
ed  as  establishing  rules  of  property,  and  these  rules  are 
obligatory  upon  the  federal  courts  having  Jurisdiction  in 
the  State  where  the  property  is  situated,  and  they  will  be 
followed  without  an  independent  investigation  of  the  prin- 
ciples  of  law  on  which  they  may  rest.  To  illustrate,  the 
federal  courts  have  declared  themselves  bound  to  accept 
and  follow  the  decisions  of  the  State  courts  upon  the  fol- 
lowing  questions:  Whether  a  deed  of  trust,  as  now  often 
used,  is  a  valid  form  of  pledging  land  as  security  for  a 
debt;"*  whether  a  mortgage  on  the  property  of  a  mining 
Corporation  is  valid  without  the  ratification  of  the  stock- 
holders,  and  whether  its  validity  may  be  questioned  by 
judgment  creditors  on  this  ground;  "•  whether  a  mortgage, 
to  be  entitled  to  record,  must  truly  describe  the  debt  in- 
tended  to  be  secured,  or  whether  it  is  sufficient  if  the  debt 
is  of  such  a  character  that  it  might  have  been  secured  by 
the  mortgage  had  it  been  truly  described;"^  whether  a 
mortgage  placed  on  the  record  without  having  been  prop- 
erly  acknowledged  constitutes  a  lien  as  against  third  per- 
sons  who  have  actual  knowledge  of  its  record.**  Again, 
where  a  tract  of  land  has  been  placed  under  the  incum- 
brance  of  a  mortgage,  and  different  parcels  of  it  are  there- 
after  sold  at  different  times  to  various  purchasers,  and  a 


56  In  re  BUetson  Co.  (D.  C.)  174  Fed.  859. 
66  wmiams  v.  Gold  HHl  Min.  Co.  (C.  C.)  96  Fed.  454. 
6T  Townsend  y.  Todd,  91  U.  S.  452,  23  L.  Ed.  413. 
68  Cumberland  BuUding  &  Loan  Ass'n  y.  Sparks,  111  Fed.  647,  49 
C.  C.  A.  510. 
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foreclosure   becomes   necessary,   the   question   may   arise 
whether  these  parcels  are  all  equally  and  primarily  liable 
to  the  satisfaction  of  the  mortgage,  or  whether  the  owners 
of  them  may  claim  to  have  their  holdings  marshaled  in 
Order,  something  after  the  order  of  liability  of  the  succes- 
sive  indorsers  of  a  promissory  note.    In  several  states,  the 
ruie  has  been  settled  that,  in  such  a  case,  the  parcels  are 
liable  in  the  inverse  order  of  their  alienation;   and  wherc 
this  is  the  case,  it  constitutes  a  rule  of  property,  which 
must  be  adopted  by  the  federal  courts  in  that  State.**    Such 
is  also  the  rule  in  regard  to  the  method  and  validity  of  a 
foreclosure  of  a  mortgage.*®    And  where  the  law  of  a  State, 
as  interpreted  by  its  courts,  gives  a  right  of  redemption  on 
certain  terms  to  the  mortgagor  or  then  owner  of  the  prop- 
erty (and  sometimes  also  to  his  judgment  creditors)  for 
a  limited  time  after  the  sale  made  on  a  statutory  foreclo- 
sure, it  is  a  rule  of  property,  obligatory  on  the  federal  courts 
sitting  in  that  State,  and  a  decree  of  foreclosure  made  by 
the  United  States  court  must  contain  provision  for  such 
a  redemption  substantially  in  accordance  with  the  practice 
in  the  State  courts  in  corresponding  cases.*^    The  same  re- 
mark  applies  to  cases  where  the  equity  of  redemption  may 
be  barred  without  foreclosure.    Thus  a  State  law  providing 
that  the  right  of  redemption  shall  be  barred  after  twenty 
years,  where  possession  of  the  mortgaged  property  is  ob- 
tained  without  legal  process,  with  a  proviso  that  the  su- 
preme  court  of  the  State  may  allow  a  redemption  after  that 
lapse  of  time,  if  there  are  any  peculiar  circumstances  which, 
in  its  opinion,  render  such  redemption  equitable,  being  in 
affirmation  of  the  general  principles  on  which  redemption 
is  granted  or  refused,  will  be  followed  by  a  federal  court 
sitting  in  equity.** 
But  it  is  necessary  to  discriminate  carefully  between  mat- 

5»  Orrls  V.  Powell  98  U.  S.  176,  25  L.  Ed.  238. 

•0  Sulllvan  V.  Portland  &  K.  R.  Co.,  4  Cliff.  212,  Fed.  Gas.  No. 
13,596. 

•i  OrviB  V.  Powell,  98  ü.  S.  176,  25  L.  Ed.  238;  Jackson  &  Sharp 
Ck>.  y.  Burlington  &  L.  R.  Co.  (C.  C.)  29  Fed.  474;  Brlne  v.  Hart- 
ford Flre  Ins.  Co.,  96  U.  S.  627,  24  L.  Ed.  858. 

•2  Dexter  t.  Arnold,  2  Sunm.  152,  Fed.  Cas.  No.  3,859. 
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ters  which  affect  the  substantial  rights  of  the  parties  and 
such  as  relate  only  to  the  details  of  practice.    For  example, 
anything  that  may  increase  the  amount  to  be  paid  on  re- 
demption  or  diminish  the  sufplus  proceeds  of  a  sale  on  forc- 
closure,  affects  the  rights  of  the  mortgagor  and  cannot  be 
considered  a  mere  matter  of  practice.     And  hence,  in  re- 
gard  to  the  validity  and  effect  of  a  stipulation  in  a  mort- 
gage,  providing  for  the  allowance  of  an  attorney's  fee  to 
the  complainant  in  case  of  foreclosure,  and  for  its  payment 
out  of  the  proceeds  of  the  sale,  and  in  respect  to  the  author- 
ity  of  the  court  decreeing  foreclosure  to  include  in  its  judg- 
ment  a  fee  so  stipulated  for,  the  federal  courts  will  be  gov- 
erned  by  the  Statutes  and  judicial  decisions  of  the  courts 
of   the    State   wherein    the   proceeding   for   foreclosure  is 
brought.     If,  by  the  law  of  the  State,  such  a  stipulation  is 
unlawful  and  void,  it  cannot  be  enforced  in  a  federal  court 
upon  the  foreclosure  of  a  mortgage  on  land  in  that  State.*' 
And  conversely,  if  the  laws  of  the  State  recognize  an  agrec- 
ment  of  that  kind  as  valid,  the  complainant  in  a  federal 
court  will  have  the  sanie  right,  in  regard  to  recovering  at- 
torneys'  fees,  as  in  a  court  of  the  State.    Again,  a  State  Stat- 
ute taking  from  the  mortgagee  the  right  of  possession  until 
after  confirmation  of  the  foreclosure  sale,  and  a  decision  of 
the  supreme  court  of  the  State  that  this  law  secures  to  the 
mortgagor  the  rents  and  profits  pending  foreclosure,  con- 
stitute  a  rule  governing  substantial  rights  and  not  mere 
matters  of  practice.    And  therefore  a  federal  court,  sitting 
in  that  State,  has  no  power  to  appoint  a  receiver  of  the 
rents  and  profits  on  the  ground  that  the  security  is  inade- 
quate.®*    But  on  the  other  band,  if  the  United  States  courts 
give  substantial  effect  to  the  right  of  redemption  secured 
by  a  State  Statute,  they  are  at  liberty,  in  so  doing,  to  ad- 
here  to  their  own  modes  of  proceeding.    Thus,  in  a  case 

««Dodge  V.  Tulleys.  144  ü.  S.  451,  12  Siip.  Ct.  728,  36  L.  Ed. 
501;  Bendey  v.  Townsend,  109  U.  S.  665,  3  Sup.  Ct.  482,  27  L.  Bd. 
1065;  Gray  v.  Havemeyer,  53  Fed.  174,  3  C.  C.  A.  497;  Vltrlfied 
Pavlng  &  Pressed  Brlck  Co.  v.  Snead  &  Co.  Iron  Works,  56  Fed. 
64.  5  C.  C.  A.  418. 

•4  Union  Mut  Life  Ins.  Co.  y.  Union  Mills  Plaster  Qo.  (C  C.) 
37  Fed.  286,  3  L.  R.  A.  90. 
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where  it  appeared  that  the  Statute  gavc  the  debtor  twelv^e 
months  from  the  confirmation  of  the  sale  in  which  to  re- 
(leem,  and  the  practice  of  the  State  courts  was  to  report  the 
sale  at  once  for  confirmation,  but  the  federal  court  gave 
the  debtor  twelve  months  from  the  day  of  sale,  in  which  to 
redeem,  it  being  its  practice  to  make  the  final  confirmation 
and  the  deed  at  the  same  time,  that  is,  after  the  expiration 
of  the  year,  it  was  held  that  this  was  a  substantial  recogni- 
tion  of  the  right  to  redeem  within  twelve  months,  and  a 
decree  of  the  federal  court  should  not  be  disturbed  on 
appeal.**  And  so,  a  rule  of  the  federal  court  requiring  a 
jud^ment  creditor  redeeming  from  a  foreclosure  sale  to  pay 
the  redemption  money  to  the  clerk  of  the  court,  instead  of 
to  the  officer  holding  the  execution  (as  prescribed  by  the 
State  Statute)  is  proper,  as  it  belongs  within  the  domain  of 
practice  and  does  not  affect  the  substantial  right  of  re- 
demption.** 

We  must  also  distinguish  between  local  rules  of  property 
and  general  rules  of  commercial  law.  For  instance,  where 
»everal  notes  of  the  same  date  but  maturing  at  different 
times  are  secured  by  one  and  the  same  mortgage,  and  are 
negotiated  and  transferred  to  different  holders  at  different 
times,  and  the  proceeds  of  foreclosure  are  insufificient  to 
satisfy  all,  it  is  the  rule  in  some  states  that  the  notes  shall 
be  paid  in  the  order  of  their  maturity,  in  others,  that  they 
shall  be  satisfied  in  the  order  of  their  assignment,  in  still 
others,  that  they  shall  share  pro  rata  in  the  proceeds.  But 
whatever  rule  is  established  in  the  particular  State,  it  will  be 
regarded  as  a  rule  of  property  there,  and  the  federal  courts 
will  be  constrained  to  follow  it.*^  On  the  other  band,  in  re- 
spect  to  the  right  of  a  mortgagor  of  realty  to  set  up,  as 
against  an  assignee  of  the  mortgage,  defenses  which  would 
have  been  available  to  him  if  the  security  had  remained  in 


^1 


«sADis  Y.  Northwestern  Mut  Life  Ins.  Co.,  97  U.  S.  144,  24  L. 
Ed.  1008. 

••Connecticut  Mut.  Life  Ins.  Co.  v.  Cushman,  108  U.  S.  51,  2 
Sup.  et  23«,  27  L.  Ed.  648. 

•TNew  York  Security  &  Trust  Co.  v.  Lombard  Inv.  Co.  (C.  C.) 
66F6d.  271. 
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the  hands  of  the  original  mortgagee,  the  debt  being  evidenc- 
ed  by  a  negotiable  note,  the  courts  of  the  United  States  do 
not  consider  themselves  bound  to  follow  the  decisions  of  the 
State  courts,  the  question  being  one  of  general  commercial 
law.  Without  regard  to  local  rules,  they  will  follow  the 
rule  laid  down  by  the  Supreme  Court  of  the  United  States, 
that  where  a  mortgage  given  to  secure  a  negotiable  promis- 
sory  note  is  transferred,  before  the  maturity  of  the  note,  to 
a  bona  fide  holder  for  value,  and  a  suit  in  equity  is  brought 
to  foreclose  the  mortgage,  no  other  defenses  can  be  inter- 
posed  against  the  mortgage  than  such  as  would  be  allowed 
in  an  action  at  law  to  recover  on  the  note.*' 


ACKNOWLEDGMENT  AND  RECORD  OF  DEEDS 

154.  Decisions  of  the  highest  court  of  a  State  construing 
its  Statutes  as  to  the  acknowledgment  and  record- 
ing  of  deeds,  mortgages,  and  other  such  instru- 
ments  establish  rules  of  property»  which  are  ob- 
ligatory  upon  the  f  ederal  courts  when  administer- 
ing  the  law  of  that  State,  saving  any  questions  aris- 
ing  under  the  Constitution  or  laws  of  the  United 
States  or  under  the  general  commercial  law. 

No  detailed  explanation  of  the  foregoing  rule  is  deemed 
necessary.  It  is  a  rule  long  and  firmly  adhered  to  by  the 
courts  of  the  United  States,  and  it  is  their  invariable  prac- 
tice,  when  no  federal  question  is  involved  nor  any  question 
arising  under  the  general  mercantile  or  commercial  law,  to 
treat  the  decisions  of  the  highest  court  of  the  State  as  bind- 
ing  precedents,  when  concerned  with  the  interpretation  or 
application  of  the  laws  of  the  state  in  regard  to  the  ac- 
knowledgment or  registration  of  conveyances  and  the  va- 
rious  rights  or  interests  to  be  affected  thereby.** 

•8  Swett  V.  Stark  (0.  C.)  31  Fed.  858;  Carpenter  y.  Longan,  16 
Wall.  271,  21  L.  Ed.  313;  Myers  v.  Hazzard  (C.  C.)  50  Fed.  155. 

•»Abraham  v.  Casey,  179  U.  S.  210,  21  Sup.  Ct.  88,  45  L.  Bd. 
156;  McKeen  v.  Delancy,  5  Cranell,  22,  3  L.  Ed.  25;  Rosa  y.  M^ 
Tiunif,  6  Pet.  2S3.  8  L.  Ed.  400;   Townsend  ▼.  Todd,  91  U.  8.  452, 
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ADVERSE  POSSESSION  AND  COLOR  OF  TITLE 

155.  Questions  conceming  the  title  to  real  property,  as  de- 
pending  on  adverse  possession,  color  of  title,  and 
the  Statute  of  limitations,  are  to  be  determined 
according  to  the  law  of  the  State  in  which  the 
land  lies ;  and  the  decisions  of  its  highest  court  on 
these  questions  are  of  Controlling  authority  in  the 
federal  courts. 

When  questions  of  the  kind  indicated  in  the  foregoing 
nile  havc  become  settled  in  a  given  State  by  the  uniform 
decisions  of  its  court  of  last  resort,  or  even  by  a  single  de- 
cision  which  has  stood  for  a  long  time  unquestioned  and 
has  met  with  general  acquiescence,  they  are  considered  as 
closed  against  further  examination  or  consideration.  Titles 
rest  upon  those  decisions.  The  people  come  to  rely  upon 
them  as  definitive  expositions  of  the  law  by  which  their 
dealings  are  to  be  govemed.  In  other  words,  they  become 
ruies  of  property,  which  even  the  highest  court  of  the  State 
will  not  change,  except  for  the  strengest  imaginable  rea- 
sons,  though  it  might  be  disposed  to  give  an  entirely  differ- 
ent  Solution  to  such  questions  if  they  had  not  been  so  set- 
tled. Further,  the  law  which  is  to  govern  all  such  matters 
is  essentially  local  and  is  within  the  exclusive  Jurisdiction 
of  the  particular  State.  For  these  reasons  the  federal  courts 
will  not  undertake  to  express  an  independent  opinion  on 
such  questions  if  there  are  decisions  of  the  highest  court 
of  the  State  applicable  to  the  case  at  bar.  Thus,  in  a  con- 
demnation  proceeding  in  a  court  of  the  United  States,  to 
acquire  for  the  national  government  title  to  land  within 
the  limits  of  a  given  State,  the  question  whether  certain 
claimants  of  the  fund  had  title  to  the  land  by  adverse  pos- 
session  under  color  of  title,  depends  on  the  law  of  the  State, 


23  L.  Ed.  413;  Union  Pac.  R.  Co.  v.  Reed,  80  Fed.  234,  25  C.  C.  A. 
389;  Cnmberland  Building  &  Loan  Ass'n  v.  Sparks,  111  Fed.  647, 
49  C.  C.  A.  610 ;  Hay  v.  Alexandria  &  W.  R.  Co.  (C.  C.)  20  Fed.  15. 
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and  is  not  a  quQStion  concerning  which  the  federal  court 
can  or  will  form  an  independent  judgment,  if  the  State  court 
has  laid  down  rules  covering  the  circumstances  of  the  par- 
ticular  case.'*  Again,  in  an  action  between  Citizens  of  dif- 
ferent  states,  involving  title  to  a  large  tract  of  unimproved 
land,  where  the  judgment  must  depend  upon  the  question 
whether  the  acts  of  the  plaintiff  performed  upon  the  land 
(such  as  ditching,  draining,  cutting  timber,  establishing 
logging  camps,  and  the  like)  constitute  a  possession  suffi- 
cient  to  found  a  title,  and,  if  so,  whether  his  occupation  of 
different  parts  of  the  land  may  constitute  a  possession  of 
the  tract  as  an  entirety,  the  federal  court  will  look  to  the 
laws  and  decisions  of  the  State,  and  will  be  absolutely  gov- 
emed  by  them,  as  constituting  rules  of  property.'*  So  also, 
where  the  Statute  of  limitations  of  a  given  State,  relating 
to  actions  for  the  recovery  of  land,  has  been  liberally  con- 
strued  and  applied  by  the  suprcme  court  of  the  State,  in  re- 
spect  to  the  adverse  possession  of  settlers  which  will  ripen 
into  a  title  thereunder,  on  account  of  the  confusion  created 
by  the  loose  practice  of  the  State  in  issuing  patents  for 
conflicting  grants,  the  decisions  of  that  court,  having  be- 
come  a  rule  of  property  in  the  State,  will  be  followed  by 
the  federal  courts.^^  Again,  by  analogy  to  the  rule  in  re- 
gard  to  limitations,  federal  courts  should  follow  the  de- 
cisions of  a  State  court  as  to  laches  affecting  rights  to  the 
title  or  possession  of  real  property  in  that  state.^*  And 
this  is  also  tl;ie  rule  in  regard  to  State  laws  relating  to  com- 
pensation  for  improvements  on  land,  made  in  good  faith 
by  occupying  claimants.  When  settled  by  judicial  deci- 
sions in  the  State,  in  construction  of  its  Statutes,  these  are 
rules  of  property,  which  the  federal  courts  will  recognizc 
and  follow.^* 


7  0  United  States  v.  One  Lot  of  Land  for  Bainbridge  Poet  Office 
(D.  C.)  178  Fed.  334. 

Ti  Santee  River  Cypress  Lumber  Co.  v.  James  (C.  C.)  50  Fed.  360. 

T2  Scott  V.  Mineral  Development  Co.,  130  Fed.  497,  64  G.  C.  A.  659. 

78  Wheellng  Bridge  &  Terminal  R.  Co.  t.  Reymann  Brewing  Co^ 
90  Fed.  189,  32  C.  C.  A.  671. 

74  McClaskey  y.  Barr  (0.  C.)  62  Fed.  209. 
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WILLS  AND  DESCENT  AND  DISTRIBUTION  OF 

PROPERTY 


156.  Though  the  constniction  of  a  particiliar  will  by  the 

State  Courts  is  not  necessarüy  binding  on  the  fed- 
eral  courts  in  analogous  cases»  yet  where  the  uni- 
form decisions  of  the  State  courts  have  settled 
the  legal  meaning  and  legal  efFect  of  particular 
words  and  phrases,  as  used  in  such  instruments 
generally,  they  become  rules  of  property»  which 
the  federal  courts  are  bound  to  f oUow. 

157.  The  laws  of  the  State,  as  fixed  by  its  Statutes  and 

judicial  decisions,  in  regard  to  the  descent  and 
distribution  of  property,  the  validity  of  bequests, 
and  the  settlement  of  the  estates  of  deceased  per- 
sons,  are  obligatory  on  the  United  States  courts. 


Construction  of  Wüls 

The  cardinal  rule  in  the  construction  of  testamentary 
writings  is  to  ascertain  and  carry  out  the  intention  of  the 
testator,  if  legally  possible.  And  this  depends  upon  the 
language  of  the  Instrument,  considered  in  relation  to  the 
context  and  the  surrounding  circumstances.  Hence  the  con- 
struction judicially  placed  upon  one  will  is  not  necessarüy 
a  precedent  to  be  followed  in  the  interpretation  of  another 
will,  even  by  the  same  court,  unless,  indeed,  there  be  such 
an  absolute  identity  of  language  and  of  context  as  is  but 
seldom  encountered.  There  is,  therefore,  no  reason  why 
the  federal  courts  should  be  absolutely  bound  to  follow  the 
decision  of  the  State  court  in  a  similar  or  analogous,  but 
not  identical,  case.  On  the  question,  for  example,  whether 
words  employed  in  a  will  which  are  expressive  of  a  wish 
or  recommendation  are  sufficient  to  create  a  testamentary 
trust,  the  decisions  of  the  State  court  in  similar  cases  may 
indeed  be  consulted,  but  they  only  afford  a  guide  in  ap- 
plying  to  the  precise  question  the  general  rule  of  giving 
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effect  to  the  testator's  intention.'^*  It  was,  indeed,  stated 
in  an  early  decision  of  the  Supreme  Court  of  the  United 
States  that  it  would  not  consider  itself  imperatively  bound 
to  follow  the  decision  of  a  State  court  construing  a  will,  as 
it  would  in  the  case  of  a  Statute,  unless  the  ruling  of  the 
State  court  had  been  so  long  acquiesced  in  as  to  have  be- 
come  a  rule  of  property/*  But  this  Statement  must  be  con- 
sidered  as  materially  modified  by  a  much  later  decision 
of  that  court,  which  also  illustrates  the  principle  that  it  is 
proper  to  defer  to  and  follow  the  judgment  of  the  State 
court  in  order  to  secure  uniformity  and  to  avoid  conflict- 
ing  ruHngs  upon  the  same  rights  or  interests.  A  testator 
in  Mississippi  had  in  his  will  appointed  a  trustee,  to  whom 
he  confided  the  power  to  "dispose  of"  all  or  any  portion  of 
the  estate  that  might  fall  to  devisees,  and  invest  the  pro- 
ceeds  for  their  benefit.  The  Supreme  Court  of  Mississippi, 
in  a  case  arising  under  this  will,  decided  that  the  trustee 
had  power  to  make  partition  among  the  devisees.  This 
precise  point,  and  in  a  case  between  the  same  parties,  aft- 
erwards  came  before  the  Supreme  Court  of  the  United 
States,  and  that  tribunal  decided  that,  in  vicw  of  the  opin- 
ion  of  the  State  court,  it  would  solve  the  question  in  the 
same  way,  although  the  decision  of  the  State  court  was  noi 
announced  under  such  conditions  as  to  make  it  res  judicata. 
In  other  words,  the  decision  was  followed  as  a  precedent, 
and  not  as  creating  a  technical  estoppel  upon  the  parties.^ ^ 
But  the  case  is  different  where  repeated  decisions  of  the 
State  Courts  have  uniformly  given  a  certain  legal  meaning 
or  legal  effect  to  particular  words  or  phrases  when  used 
in  wills.  If,  by  the  course  of  decisions  in  the  courts  of  a 
State,  certain  language,  when  so  employed,  is  held  to  create 
a  certain  estate  or  to  confer  certain  rights,  a  rule  of  prop- 
erty  is  thereby  established,  and  the  federal  courts  will  give 
to  such  language  the  same  effect  to  which  it  is  entitled  by 

T  5  Russen  V.  United  States  Trust  Co.  of  New  York,  127  Fed.  445, 
afflrmed  136  Fed.  758,  60  C.  C.  A.  410. 

76  Lane  v.  Vlck,  3  How.  464,  11  L.  Ed.  681. 

TT  Phelps  V.  Harris,  101  U.  S.  370,  25  L.  Ed.  855. 
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the  local  law.  This  was  ruled,  for  instance,  in  a  certain 
case  where  the  question  was  as  to  the  effect  of  a  devise  of 
land  to  one  "and  the  heirs  of  his  body"  in  the  face  of  a 
Statute  abolishing  estates  tail.^* 

Descent  and  Distribution  of  Estates 

It  is  the  right  of  every  State  to  determine  for  itself  to 
whom  and  by  what  kinds  of  Instruments  property  within 
its  borders  may  pass;  and  the  law  on  this  subject  is  de- 
termined  by  the  Statutes  of  the  State  and  by  the  decisions 
of  its  Courts  construing  the  written  laws  and  solving  ques- 
tions  left  unsettled  by  the  Statutes.  Hence,  for  example, 
questions  involving  the  validity  of  bequests  to  unincor- 
porated  associations,  if  brought  before  the  federal  courts, 
must  be  determined  by  the  law  of  the  state  in  which  the 
administration  lies,  as  laid  down  in  the  deqisions  of  its 
highest  court.^*  And  generally  speaking,  all  questions  of 
law  which  may  thus  come  before  the  courts  of  the  United 
States,  and  which  relate  to  the  descent  of  thfe  property 
of  an  intestate,  or  the  distribution  of  the  assets  of  one  leav- 
ing  a  will,  or  the  settlement  of  an  estate  of  either  kind, 
are  to  be  decided  in  accordance  with  the  law  of  the  State, 
of  which  the  best  evidence  is  furnished  by  the  rulings  of 
its  highest  court,  in  the  absence  of  a  Statute  explicitly 
covering  the  point  at  issue,  or  construing  or  interpreting 
such  a  Statute.**  This  nile  is  not  modified  by  the  fact  that 
the  United  States  courts  have  a  distinct  equity  System  of 
their  own,  which  is  independent  of  all  State  rules  and  de- 
cisions. It  is  Said  that  where  the  laws  of  a  State  governing 
the  descent  of  real  property,  and  constituting  mies  of  prop- 
erty, confiict  with  the  practice  of  the  federal  courts  in 
equity,  the  former  control;  and  where  there  is  no  con- 
flict,  both  are  in  force.'* 


T«  Buford  V.  Kerr,  90  Fed.  613,  33  C.  C.  A.  166. 

'•  Meade  v.  Beale,  Taney,  339,  Fed.  Gas.  No.  9,371. 

«•  McPheraon  v.  Mississippi  VaUey  Trust  Co.,  122  Fed.  367,  68 
C.  C.  A.  455;  Aspden  v.  Nixon,  4  How.  467,  11  L.  Ed.  1059;  Mc- 
Pike  V.  Wells,  54  Miss.  136;  Dodd  v.  Ghlselin  (C.  C.)  27  Fed.  405. 

81  Childs  T.  Ferguson,  181  Fed.  795,  104  C.  C.  A.  305. 
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NATURE  AND  EFFECT  OF  CONTRACTS 

158.  The  validity  and  the  legal  efFect  of  contracts  of  various 
kinds  (not  including  negotiable  instruments)  are 
matters  of  local  law;  and  a  federal  court,  admin- 
istering  the  law  of  the  State  in  which  it  sits,  will 
be  govemed  in  such  matters,  by  the  dedsions  of 
the  highest  court  of  the  State 

The  reason  for  excepting  negotiable  instruments,  in  the 
foregoing  rule,  is  that  questions  concerning  bills  and  notes 
are  considered  to  belong  to  the  domain  of  what  is  called 
**general  commercial  law,"  as  to  which  the  United  States 
Courts  do  not  consider  themselves  bound  to  follow  the 
rulings  of  the  State  courts,  but  work  out  their  own  System 
of  rules  and  principles.  This  will  appear  more  fully  in  a 
later  chapter.  As  to  the  remainder  of  the  rule,  there  is 
very  little  doubt  or  dispute.  We  may  illustrate  it  by  call- 
ing  attention  to  those  anomalous  contracts  or  transactions 
between  parties,  not  infrequently  Coming  before  the  courts, 
and  which  cannot  be  very  clearly  classified,  so  that  it  is  a 
debatable  question  whether  the  particular  arrangement 
should  be  treated  as  one  form  of  contract  or  another,  the 
rights  and  duties  of  the  parties,  and  perhaps  the  validity 
of  the  contract,  depending  on  the  answer  to  this  question. 
For  instance,  it  is  sometimes  necessary  to  determine — and 
the  rights  of  the  parties  will  vary  with  the  answer — wheth- 
er the  particular  contract  is  to  be  treated  as  a  lease  or  as 
a  contract  of  conditional  sale,  whether  it  is  a  sale  of  gfoods 
or  a  bailment  of  them,  whether  it  is  a  conditional  sale  or 
a  chattel  mortgage.  In  respect  to  such  questions  as  these, 
and  in  respect  to  the  rights  and  liabilities  of  parties  as 
depending  on  the  Classification  of  the  contract,  and  also  as 
to  its  validity  in  the  form  assigned  to  it,  the  federal  courts 
administer  the  law  of  the  State  in  which  they  sit,  and  con- 
sequently  are  under  the  duty  of  following  the  decisions  of 
the  highest  court  of  the  State,  whatever  may  be  their  opin- 
ion  on  the  point  as  an  abstract  question  of  law,  and  what- 
ever may  have  been  the  decisions  of  other  federal  courts. 
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sitting  in  other  states,  and  similarly  following  the  local 
rules.*'  So  a  decision  of  the  highest  court  of  a  State,  con- 
struing  a  writing  relating  to  the  salc  of  a  vcin  of  coal  un- 
derlying  land  in  that  State,  and  holding  it  to  be  an  Option 
and  not  a  contract  of  sale,  establishes  a  rule  of  property 
and  will  be  followed  by  a  federal  court  in  construing  an- 
other  contract  relating  also  to  property  in  that  State  and 
identical  in  terms.*'  This  is  also  the  rule  in  regard  to  such 
well-known  forms  of  contracts  as  that  of  insurance.  In  a 
suit  in  the  federal  courts  to  determine  the  rights  of  policy 
holders  and  the  insurer,  the  decisions  of  the  highest  court 
of  the  State  are  of  Controlling  authority.'*  So  as  to  the 
question  whether  a  contract  is  to  be  govemed  by  the  law 
of  one  State  or  of  another,  which  may  involve  its  validity  or 
enforceability.  Thus,  for  instance,  a  contract  of  guaranty 
was  dated  and  was  signed  by  some  of  the  parties  at  Chicago 
and  was  to  be  performed  in  Illinois.  Afterwards  it  was 
signed  by  a  married  woman  in  Connecticut,  and  was  then 
delivered  by  her  husband  in  Illinois.  The  Supreme  Court 
of  Connecticut,  in  insolvency  proceedings,  held  that  the 
contract  was,  as  to  the  woman,  a  Connecticut  contract,  and 
was  invalid  under  the  law  of  that  State  for  want  of  capacity 
to  make  it.  In  an  action  against  her  on  the  guaranty, 
brought  in  a  federal  court,  this  decision  was  accepted  as 
conclusive  and  was  therefore  followed.*' 


TRANSFER  AND   INCUMBRANCE  OF  CHATTELS 

159.  Local  rules  of  property,  established  by  the  courts  of 
a  State,  and  regarded  as  equally  obligatory  upon 
the  federal  courts  in  that  State,  may  relate  to  the 
transfer  and  incumbrance  of  personal  property  as 
well  as  of  real  property. 

•*  In  re  E.  M.  Newton  &  Co.,  153  Fed.  841,  83  C.  C.  A.  23 ;  In  re 
Borke  (D.  C.)  168  Fed.  094;  In  re  Heckathom  (D.  C.)  144  Fed.  4Ö9;  In 
re  Sheeto  Printing  &  Mfg.  Ck>.  (D.  G.)  136  Fed.  989 ;  Pioneer  Gold 
Min.  Co.  y.  Baker  (C.  C.)  23  Fed.  258. 

"  Fretts  T.  Shriver  (C.  C.)  181  Fed.  279. 

•«  Polk  T.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  137  Fed.  273. 

"  First  Nat.  Bank  v.  Mitchell  (C.  C.)  84  Fed.  90. 


VI 


!»* 


lÜ^ 


!!•; 


1,.  ■  • 

«■■■. 


1',^' 


526 


STATE  DBCISIONS  ON  LOCAL  LAW 


(Ch.  13 


160.  Questions  conCeming  the  validity  of  chattel  mortgages, 
the  lien  created  thereby,  and  the  rights  of  holders 
as  against  other  creditors,  are  questions  of  local 
law  in  each  State,  as  to  which  the  federal  courts 
will  foUow  the  settled  decisions  of  the  highest 
court  of  the  State.  The  same  is  true  in  regard  to 
general  assignments  for  the  benefit  of  creditors. 

In  a  leading  case  in  the  Supreme  Court  of  the  United 
States  on  this  subject,  it  was  said :  "The  matter  is  not  one 
of  purely  general  commercial  law.  While  chattel  mort- 
gages  are  Instruments  of  general  use,  each  State  has  a  right 
to  determine  for  itself  under  what  circumstances  they  may 
be  executed,  the  extent  of  the  rights  conferred  thereby,  and 
the  conditions  of  their  validity.  They  are  instruments  for 
the  transfer  of  property,  and  the  rules  concerning  the  trans- 
fer  of  property  are,  primarily  at  least,  a  matter  of  State 
regulation.  We  are  aware  that  there  is  great  diversity  in 
the  rulings  on  this  question  by  the  courts  of  the  several 
States.  But  whatever  may  be  our  individual  views  as  to 
what  the  law  ought  to  be  in  respect  thereto,  there  is  so 
much  of  a  local  nature  entering  into  chattel  mortgages  that 
this  court  will  accept  the  settled  law  of  each  State  as  de- 
cisive  in  respect  to  any  case  arising  therein."  ••  Questions 
of  this  kind  may  come  before  the  federal  courts  not  only  in 
cases  between  Citizens  of  different  states,  but  also  in  cases 
under  the  federal  Statutes,  and  more  particularly  the  bank- 
ruptcy  act.  Here  the  entire  proceeding  is  founded  on  the 
act  of  Congress,  but  it  does  not  follow  that  every  question 
arising  in  the  case  is  a  "federal  question,"  as  to  which  the 
court  of  bankruptcy  is  independent  of  State  law.  On  the 
contrary,  in  many  respects  the  rights  of  the  bankrupt  as 
against  his  creditors,  or  of  the  creditors  as  between  them- 
selves,  are  explicitly  or  impliedly  left  to  be  governed  by  the 

86  Etherldge  v.  Sperry,  139  U.  S.  266,  11  Sup.  Ct  565,  35  Lu  Ed. 
171.  And  see,  to  the  same  effect,  Dodge  t.  Norlin,  133  Fed.  363,  66 
C.  C.  A.  425;  American  Surety  Co.  v.  Worcester  Cycle  Mfg.  Co. 
(C.  C.)  100  Fed.  40 ;  Wilson  v.  Perrin,  62  Fed.  629,  11  0.  C.  A  66 ; 
Morse  ▼.  Rlblet  (C.  C.)  22  Fed.  501. 
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local  law,  the  law  of  the  State  where  the  bankrupt  resides. 
And  hence,  for  example,  in  determining  a  question  as  to  the 
validity  of  a  chattel  mortgage,  a  court  of  bankruptcy  will 
bc  governed  by  the  settled  law  of  the  State  in  which  it  was 
exccuted.*^  So  also,  in  deciding  whether  a  chattel  mort- 
gage executed  by  the  bankrupt  was  fraudulent  on  its  face, 
the  federal  court  will  follow  the  decisions  of  the  court  of 
last  resort  of  the  State  in  which  the  controversy  arosc,  the 
law  on  the  subject  being  regarded  as  a  rule  of  property.** 
So  again,  whether  and  to  what  extent  a  chattel  mortgage 
covcring  after-acquired  property  is  valid  is  a  local  question 
on  which  the  decisions  of  the  State  court  will  be  foUowed 
by  the  federal  supreme  court  in  determining  whether  the 
taking  possession  of  the  mortgaged  chatteis  after  condition 
broken  amounted  to  a  preference  voidable  by  the  mortga- 
gor's  trustee  in  bankruptcy.**  Questions  often  arise  also 
upon  the  validity  or  effect  of  such  a  mortgage  when  it  has 
not  been  filed  or  recorded  as  the  local  Statute  directs.  Thus 
where  a  claim  of  priority  is  filed  in  a  bankruptcy  case,  based 
on  a  chattel  mortgage  which  was  withheld  from  the  rec- 
ord  for  an  unreasonable  length  of  time,  the  validity  of  the 
claimant's  lien  is  to  be  decided  in  accordance  with  the  local 
law  of  the  State  governing  the  record  of  such  mortgages,  at 
least  where  the  claim  does  not  fall  within  the  inhibitions 
of  the  bankruptcy  act.*®  So  also,  where  the  rule  is  settled 
in  a  given  State  that  if  property  covered  by  an  unfiled  chat- 
tel mortgage  passes  into  the  hands  of  a  receiver,  the  lien  is 
lost  and  the  rights  of  creditors  are  the  same  as  if  the  mort- 
gagor  had  made  an  assignment  in  trust  for  their  benefit, 
this  rule  will  be  regarded  as  a  rule  of  property,  and  will  be 
adopted  and  followed  in  proceedings  in  a  federal  court  sit- 
ting  in  that  State  to  administer  the  assets  of  an  insolvent 
through  a  receiver,  as  against  the  holder  of  an  unfiled  con- 

«Tin  re  First  Nat  Bank,  135  Fed.  62,  67  0.  O.  A.  636;  In  re 
Antigo  Screen  Door  Co.,  123  Fed.  249,  59  O.  G.  A.  248;  In  re 
Beede  (D.  C.)  138  Fed.  441. 

88  Dugan  T.  Beckett,  129  Fed.  56,  63  G.  C.  A.  498. 

8»  Thompson  t.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Bd. 

577. 
•0  In  re  H.  G.  Andrse  Co.  (D.  C.)  117  Fed.  661. 
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ditional  contract  of  sale  of  goods  to  the  insolvent,  and  not 
the  general  rule  of  equity,  worked  out  and  applied  by  the 
federal  courts  in  Chancery  proceedings,  that  the  possession 
of  a  receiver  is  only  that  of  the  court,  and  adds  nothing  to 
the  previously  existing  title  of  the  mortgagee,  the  receiver 
holding  for  the  benefit  of  whomsoever  it  shall  be  found 
to  concern.*^  A  very  similar  rule  is  applied  to  the  detcrmi- 
nation  of  questions  arising  under  a  general  assignment  for 
the  benefit  of  creditors.  As  to  the  validity  of  such  an  in- 
strument,  its  character  as  a  general  or  partial  assignment, 
the  effect  of  preferences  given  in  it,  or  of  conditions  imposed 
by  it  upon  the  rights  of  creditors,  the  courts  of  the  United 
States  will  feel  constrained  to  foUow  the  decisions  of  the 
highest  court  of  the  State,  because  these  are  questions  of 
local  law  and  not  of  general  jurisprudence.** 


LIENS 

161.  Questions  conceming  the  existence,  incidents,  and  ef- 
fect of  all  kinds  of  liens,  whether  common-law  or 
statutory,  and  whether  affecting  real  or  personal 
property,  are  governed  by  the  local  law  of  the  State, 
which  is  to  be  found  not  only  in  its  Statutes,  but 
also  in  the  decisions  of  its  courts,  and  which,  when 
thus  ascertained,  will  be  f oUowed  and  applied  by 
the  United  States  courts. 

In  bankruptcy  proceedings,  for  instance,  the  existence 

and  effect  of  liens  claimed  on  the  real  or  personal  property 

of  the  bankrupt,  and  the  rights  of  the  parties  thereunder, 

niust  often  be  determined  by  the  federal  courts ;  and  these 

f  questions  will  be  decided  with  reference  to  the  laws  of  the 

State  where  the  proceeding  is  pending  and  the  liens  cre- 
ated.*'    But  of  course  the  principle  is  not  confined  to  pro- 

»1  HamUton  v.  David  C.  Beggs  CJo.  (D.  C.)  179  Fed.  949. 

•2  Robinson  v.  Belt,  187  U.  S.  41,  23  Snp.  Ot  16,  47  L.  Ed.  fö: 
Zacher  t.  Fidelity  Trust  &  Safety-Vault  Co.,  106  Fed.  593,  45  C.  Q 
A.  480. 

•a  Eason  t.  Garrison  &  KeUy,  36  Ter.  dv.  App.  574,  82  8.  W.  800. 
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ceedings  of  this  character,  but  applies  whenever  a  local 
question  of  this  kind  comes  before  a  federal  court  for  Solu- 
tion. For  example,  at  common  law,  the  lien  of  a  judgment 
against  the  owner  of  a  mere  equitable  interest  in  lands  did 
not  attach  to  that  interest.  In  some  states  this  rule  still 
prevails ;  in  others  it  has  been  changed  by  Statute ;  in  still 
others  it  has  been  abrogated  without  the  aid  of  a  Statute; 
in  some  the  question  is  one  of  doubt,  the  language  of  the 
Statute  being  obscure  or  ambig^ous.  But  whether  or  not 
such  an  interest  is  bound  by  the  lien  of  a  judgment  is  a 
question  of  local  law,  and  a  federal  court  will  follow  the  de- 
cisions  of  the  courts  of  the  State  where  the  land  lies.**  So 
again,  the  question  whether  an  attomey  has  a  lien  for  his 
Services  rendered  on  money  recovered  as  the  result  of  his 
efforts,  is  a  matter  of  local  law,  not  to  be  disposed  of  on 
independcnt  views  entertained  by  the  federal  court.*^  And 
where  a  Statute  creates  an  attorney's  lien  on  the  client's 
cause  of  action,  and  provides  for  the  enforcement  thereof 
on  Petition,  it  is  not  a  mere  practice  act,  but  creates  a  right 
and  provides  a  remedy,  and  will  be  Controlling  on  the  fed- 
eral courts  sitting  in  that  State.®*  The  same  principle  ap- 
plies in  determining  the  validity  of  a  mechariic's  lien,*^  the 
possessory  lien  on  a  raft  of  timber  given  by  the  law  of  a 
particular  State,**  and  a  lien  created  by  the  law  of  the  State 
lipon  the  private  property  of  a  public  officer,  intrusted  with 
the  custody  of  public  money,  to  secure  a  balance  due  from 
him  to  the  State.** 
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•*  ünlted  States  v.  Elsenbels  (D.  C.)  88  Fed.  4.  1 1 

•6  Cain  V.  Hockenmnith  Wheel  &  Car  Co.  (C.  C.)  157  Fed.  992. 

••  In  re  Baxter  &  Co..  154  Fed.  22,  83  C.  C.  A.  106. 

•T  Morgan  v.  First  Nat.  Bank  of  Mannington,  145  Fed.  466,  76 
C.  C.  A.  236. 

»«  Knapp,  Stout  &  Co.  Company  v.  MeCaffrey,  177  U.  S.  638,  20 
Sap.  Ct.  824,  44  L.  Ed.  921. 

••  LiTlngston  v.  Moore,  7  Pet  469,  8  L.  Ed.  751* 
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LAW  OF  CORPORATIONS 

162.  Where  no  questions  arising  under  the  Constitution  or 
laws  of  the  United  States  are  involved,.  decisions 
of  the  courts  of  a  State  upon  the  Organization, 
rights,  powers,  duties,  and  liabilities  of  corpora- 
tions  created  under  its  laws,  and  of  stockholders 
and  creditors,  are  binding  precedents  to  be  fol- 
lowed  by  the  federal  courts. 

In  so  far  as  the  rights  or  liabilities  of  private  corpora- 
tions  may  be  affected  by  the  interstate  commerce  law,  the 
Sherman  anti-trust  law,  or  any  other  act  of  Congress,  in 
any  particular  case,  th^  questions  thus  presented  are  of 
course  to  be  classed  as  "federal  questions,"  and  within  the 
special  cognizance  of  the  United  States  courts,  which  are 
not  required  to  follow  the  decisions  of  any  State  court  in 
similar  or  analogous  cases,  but  vice  versa.  So  also,  many 
very  difficult  problems  have  been  presented  by  the  taxing 
laws  and  the  police  regulations  of  various  states  in  their 
application  to  private  corporations,  where  the  validity  of 
such  Statutes  has  been  assailed  on  the  ground  of  their  being 
contrary  to  some  of  the  protective  provisions  of  the  federal 
Constitution.  In  matters  of  this  kind,  the  ultimate  decision 
rests  with  the  Supreme  Court  of  the  United  States,  whose 
decisions  must  be  accepted  and  followed  by  all  State  courts. 
It  is  also  well  settled  that  any  suit  by  or  against  a  Corpora- 
tion chartered  by  the  national  government  or  organized 
under  the  terms  of  an  act  of  congress  (except  the  national 
banks)  is  to  be  regarded  as  a  controversy  arising  under  the 
Constitution  and  laws  of  the  United  States,  of  which  a  fed- 
eral court  may  take  Jurisdiction,  either  originally  or  on  re- 
moval  from  a  State  court.  Presumably,  therefore,  all  the 
issues  in  such  a  case  would  be  regarded  as  "federal  ques- 
tions," in  such  sense  that  the  court  would  not  feel  con- 
strained  to  follow  the  rulings  made  in  any  particular  State, 
but  would  be  free  to  determine  them  according  to  general 
principles  of  law.  But  aside  from  these  special  matters,  it 
belongs  exclusively  to  each  State  to  determine  for  itself  all 
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things  concerning  the  incorporation  and  Organization   of 
private  corporations  under  its  own  laws,  and  their  powers, 
rights,  dutieSy  and  liabilities,  and  the  rights  and  remedies  of 
stockholders   and    creditors,   and   also   the   conditions    on 
which  foreign  corporations  shall  be  admitted  to  do  business 
within  its  limits  and  their  Status  and  duties  when  so  ad- 
mitted.   These  are  all  matters  of  purely  local  law,  and  when 
they  have  been  settled  by  the  decisions  of  the  highest  court 
of  the  State,  either  as  original  problems  or  as  the  result  of 
construction  and  interpretation  of  its  Statutes,  the  federal 
courts  are  bound  to  accept  those  decisions  as  conclusive 
and  to  follow  and  apply  them  without  independent  inves- 
tigation.^*^*^     For  example,  when  the  question  is  whether, 
under  the  Constitution  and  laws  of  the  State,  a  Company  is 
legally  organized  as  a  Corporation,  a  decision  of  the  supreme 
court  of  the  State  settling  the  question  in  the  affirmative 
will  be  accepted  as  conclusive.^*^^     So  of  a  decision  on  the 
question  whether  a  Statute  authorizing  a  designated  portion 
of  a  county  to  subscribe  stock,  issue  bonds,  and  levy  taxes, 
in  effect  created  a  Corporation.^®*    So  a  decision  of  a  State 
court  declaring  a  railroad  to  be  different  in  character,  loca- 
tion,  and  object  from  that  authorized  by  the  charter  from 
the  State  legislature  under  which  it  was  constructed,  though 
not  foUowed  by  a  judgment  or  decree,  will  be  regarded  as 
binding  on  a  federal  court  within  the  State.*"'    Similar  au- 
thority  attaches  to  the  determinations  of  the  State  court  on 
the  question  of  what  eflFect  shall  be  given  to  acts  done  by 
local  corporations  beyond  the  scope  of  their  statutory  pow-  i  \ 

ers.**^*     And  again,  the  law  of  a  State  making  shares  of 
stock  in  a  Corporation  personal  property  should  be  enforced 

100  sioux  City  Terminal  Railroad  &  Warehonse  Co.  v.  Trost  Co. 
of  North  America,  82  Fed.  124,  27  C.  C.  A.  73. 

101  Secombe  v.  Milwaukee  &  St.  P.  R.  Co.,  23  Wall.  108,  23  L.  Ed. 
67;  Mooney  v.  Humphrey  (C.  C.)  12  Fed.  612;  Fitzgerald  v.  Mis- 
souri Pac.  R.  Co.  (C.  C.)  45  Fed.  812. 

loa  Hancock  v.  Louisville  &  N.  R.  Co.,  145  U.  S.  409,  12  Sup.  Ct 
969,  36  li.  Ed.  755. 

108  Cleveland,  P.  &  A.  R.  Co.  v.  Franklin  Canal  Co.,  Fed.  Cas. 
No.  2,890. 

104  Anglo- American  Land,  Mortgage  &  Agency  Co.  v.  Lombard, 
132  Fed.  721,  G8  C.  C.  A.  89. 
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by  a  federal  court  sitting  in  that  State,  as  a  part  of  thc  law 
of  thc  State  in  respect  to  corporations  created  by  it.*®*  And 
although  the  Corporation  laws  of  a  State,  in  so  far  as  they 
impose  penalties  or  unusual  Habilities,  may  have  no  exterri- 
torial effect,  yet  in  cases  where  it  is  proper  to  apply  them, 
they  may  be  enforced  by  a  federal  court  beyond  the  par- 
ticular  State,  which,  in  that  instance,  will  ascertain  their 
meaning  and  effect  from  the  decisions  of  thc  highest  court 
of  the  State  which  enacted  them,  rather  than  the  rulings 
of  the  Courts  of  the  State  wherein  it  sits.  Thus,  it  was  held 
by  a  federal  court  sitting  in  Massachusetts  that  the  rights 
given  to  a  creditor  of  a  Corporation  as  against  a  stock- 
holder therein  by  the  laws  of  Kansas,  not  being  repugnant 
to  the  public  policy  of  the  United  States  or  to  justice  or 
good  morals,  and  not  being  calculated  to  injure  the  United 
States  or  its  Citizens,  might  be  enforced  by  a  federal  court 
of  another  district  (that  is,  Massachusetts)  under  the  rule 
of  comity,  and  without  regard  to  the  decisions  of  the  courts 
of  Massachusetts.  For  it  was  said  that  "thc  determinations 
of  the  court  of  a  State  that  a  foreign  Statute  is  contrary  to 
its  public  policy  are  not  binding  upon  a  federal  court  sitting 
therein."  *<»« 

RIGHTS  AND  LIABILITIES  OF  MUNICIPAL  COR- 
PORATIONS 

163.  The  rights,  powers,  and  liabilities  of  the  municipal  cor- 
porations of  eaeh  State  are  matters  of  local  law, 
govemed  by  the  Constitution  and  Statutes  of  the 
State  and  the  decisions  of  its  courts;  and  on  all 
such  questions  the  federal  courts  are  imperative- 
ly  bound  to  foUow  the  rulings  of  the  highest  court 
of  the  State,  when  expressive  of  the  settled  law  of 
the  State,  without  regard  to  their  independent  opin- 
ions  on  the  subject  or  to  the  general  current  oi 
authority  elsewhere. 

i^BJellenik  y.  Hnron  Oopper  Min.  Co.,  177  U.  S.  1,  20  Sop.  Ct 
550,  44  L.  Ed.  647. 

100  Dexter  y.  Edmands  (0.  0.)  80  Fed.  407. 
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As  municipal  corporations  are  political  subdivisions  of  a 
State,  organized  for  purposes  of  local  govemment,  and  exe- 
cuting, by  a  delegated  authority  and  within  their  special 
spheres,  some  of  the  most  important  functions  of  sover- 
eignty,  it  is  obviously  the  peculiar  knd  exclusive  right  of 
each  State  to  determine  for  itself  what  shall  be  the  measure 
of  the  powers  confided  to,  and  the  liabilities  imposed  upon, 
these  governmental  agencies.  These  matters  are  generally 
regulated  by  the  Constitution  and  laws  of  the  State.  But 
whenever  these  fail  to  fumish  a  rule  for  the  Solution  of  a 
particular  question,  or  in  so  far  as  its  answer  must  depend 
upon  the  construction  or  interpretation  of  the  written  law, 
it  belongs  to  the  courts  of  the  State  to  settle  the  law  of  the 
State.  And  when  the  courts  of  the  United  States  are  called 
upon  to  administer  the  law  of  the  State,  in  matters  of  this 
kind,  the  pertinent  decisions  of  the  highest  court  of  the 
State  are  not  merely  persuasive,  but  they  are  binding  and 
obligatory  precedents.  "It  is  undoubtedly,"  says  the  su- 
preme  federal  court,  "a  question  of  local  policy  with  each 
State  what  shall  be  the  extent  and  character  of  the  powers 
which  its  various  political  and  municipal  organizations  shall 
possess,  and  the  settled  decisions  of  its  highest  courts  on 
this  subject  will  be  regarded  as  authoritative  by  the  courts 
of  the  United  States ;  for  it  is  a  question  that  relates  to  the 
internal  Constitution  of  the  body  politic  of  the  State."  ^^^ 
For  instance,  a  decision  of  the  supreme  court  of  a  State,  that 
a  municipal  Corporation  has  a  right  to  take  water  from  a 
navigable  stream,  without  making  compensation  to  riparian 
owncrs  below,  who  are  using  the  flow  of  the  stream  for 
water  power,  when  not  inconsistent  with  any  prior  deci- 
sion of  that  court,  must  be  regarded  as  expressing  the  law 
of  the  State  on  the  point  involved,  and  the  federal  courts 
are  imperatively  bound  to  follow  it.*®*  Again,  the  question 
whether  a  municipal  Corporation  is  responsible  in  damages 

lOT  Claibome  Gonnty  t.  Brooks,  111  U.  S.  410,  4  Snp.  Ct.  489,  28 
L.  Ed.  470.  And  see  City  of  Deflance  v.  McGonigale,  150  Fed.  689, 
80  C.  C.  A.  425. 

108  St.  Anthony  Falls  Water  Power  Co.  v.  Board  of  Water 
Com'rs  of  City  of  St.  Paul,  168  ü.  S.  349,  18  Sup.  Ct  157,  42  L.  Ed. 
497. 
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for  injuries  caiised  by  the  negligence  or  fault  of  its  officers, 
in  any  stated  case,  is  not  a  question  which  a  federal  court 
may  determine  in  accordance  with  general  principles  of 
law  or  in  accordance  with  the  general  weight  or  current  of 
authorities  elsewhere,  except  in  instances  where  the  par- 
ticular  point  has  not  yet  been  passed  upon  by  the  highest 
court  of  the  State.  It  is  a  question  of  local  law,  not  of  gen- 
eral law ;  and  the  federal  courts  must  follow  and  apply  the 
local  law  whenever  it  is  clearly  made  manifest  by  legisla- 
tive action  or  by  the  decisions  of  the  chief  court  of  the 
state.^*^*  This  principle  is  very  well  illustrated  by  an  im- 
portant  case  in  the  Supreme  Court  of  the  United  States,  in 
which  it  was  held  that  if,  under  the  settled  law  of  a  given 
State,  a  municipal  Corporation  of  that  State  could  not  be  held 
liable  for  personal  injuries  sustained  by  a  Citizen  by  reason 
of  a  defect  in  a  sidewalk,  then  an  action  could  not  be  main- 
tained  against  the  corporation  in  the  federal  court  sitting  in 
that  State,  for  such  injuries  received  by  a  Citizen  of  another 
State.  The  plaintiflF,  being  a  Citizen  of  Ohio,  and  having 
suflFered  serious  injuries  on  the  streets  of  the  city  of  De- 
troit, in  Michigan,  brought  suit  in  the  United  States  Cir- 
cuit Court  in  Michigan  and  recovered  heavy  damages. 
This  judgment  was  reversed  by  the  Supreme  Court  of  the 
United  States.  The  latter  court  defined  the  questions  be- 
fore  it  as  follows :  First,  what  is  the  settled  law  of  Michi- 
gan? and  second,  if  it  be  as  claimed,  is  it  binding  upon  the 
federal  courts?  It  was  said:  "The  second  inquiry  must 
be  answered  in  the  affirmative.  If  it  is  a  matter  of  local 
law,  that  law  is  obligatory  upon  the  federal  courts.  It  must 
be  conceded  that  this  adjudication  [of  the  Supreme  Court 
of  Michigan]  as  to  the  liability  of  a  city  for  injuries  caused 
by  a  defect  in  the  sidewalks,  the  repair  of  which  it  has  both 
the  power  and  duty  to  provide  for,  is  not  in  harmony 
i  with  the  general  rule  in  this  country,  nor  in  accord  with  the 

views  expressed  by  this  court.  *  *  *  ßut  even  if  it 
were  a  fact  that  the  universal  voice  of  the  other  authorities 
was  against  the  doctrine  announced  by  the  Supreme  Court 

10»  City  of  Denver  v.  Porter,  126  Fed.  288.  61  C.  C.  A.  168;   Clark 
V.  Atlantic  City  (C.  C.)  180  Fed.  .^>9S. 
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of  Michigan,  the  fact  remains  that  the  decision  of  that  court, 
undisturbed  by  legislative  action,  is  the  law  of  that  State. 
Whatever  oiir  views  may  be  as  to  the  reasoning  or  conclu- 
sion  of  that  court  is  immaterial.  It  does  not  change  the  fact 
that  its  decision  is  the  law  of  the  State  of  Michigan,  binding 
upon  all  its  courts  and  all  its  Citizens,  and  all  others  who 
may  come  within  the  limits  of  the  State.  The  question 
presented  by  it  is  not  one  of  general  commercial  law.  It 
is  purely  local  in  its  significance  and  extent.  It  involves 
simply  a  consideration  of  the  powers  and  liabilities  granted 
and  imposed  by  legislative  action  upon  cities  within  that 
State.  While  this  court  has  been  strenuous  to  uphold  the 
supremacy  of  federal  law,  and  the  interpretation  placed  up- 
on it  by  the  federal  courts,  it  has  been  equally  strenuous 
to  uphold  the  decisions  by  State  courts  of  questions  of  pure- 
ly local  law.  There  should  be,  in  all  matters  of  a  local 
nature,  but  one  law  within  the  State,  and  that  law  is  not 
what  this  court  might  determine,  but  what  the  supreme 
court  of  the  State  has  determined.  A  Citizen  of  another 
State  going  into  Michigan  may  be  entitled,  under  the  federal 
Constitution,  to  all  the  Privileges  and  immunities  of  Citizens 
of  that  State;  but,  under  that  Constitution,  he  can  claim 
no  more.  He  walks  the  streets  and  highways  in  that  State 
entitled  to  the  same  rights  and  protection  as,  but  none  other 
than,  those  accorded  by  its  laws  to  its  own  Citizens."  **• 

DOMESTIC  RELATIONS 

164.  The  decisions  of  the  State  courts  on  questions  arising 
out  of  the  law  of  persons,  in  the  various  domestic 
relations,  are  authoritative  evid^nce  of  the  local 
law,  and  as  such  they  will  be  foUowed  by  the  fed- 
eral courts  sitting  in  the  State. 

The  domestic  relations  generally,  and  the  mutual  rights 
and  duties  of  husband  and  wife,  parent  and  child,  guardian 
and  ward,  and  master  and  servant,  are  matters  of  local  con- 

110  City  of  Detroit  T.  Osbome,  135  ü.  S.  492,  10  Snp.  Ct.  1012,  34 
L.  Ed.  260. 
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cem,  the  regulation  and  control  of  which  have  been  re- 
served  to  the  several  states,  and  in  all  legal  questions  aris- 
ing  out  of  or  concerning  these  relations,  the  federal  courts 
will  follow  and  be  bound  by  the  decisions  of  the  highest 
court  of  the  state.^"  Thus,  decisions  of  the  State  courts  on 
the  law  of  husband  and  wife,  settling  such  points  as  what 
constitutes  a  marriage,  the  incidents  of  the  marital  Status, 
and  the  like,  will  be  accepted  as  conclusive  by  the  courts  of 
the  United  States.^  ^*  So  also  on  the  application  of  a  Citizen 
and  resident  of  a  foreign  country  for  a  writ  of  habeas  cor- 
pus, to  have  awarded  to  him  the  custody  of  his  child,  as 
against  its  mother  and  grandmother,  who  are  Citizens  of 
New  York,  the  federal  court  in  that  State  will  be  governed 
in  its  decision  by  the  law  of  New  York  as  determined  by 
its  Statutes  and  judicial  decisions.^** 


INTEREST  AND  ÜSURY 

165.  The  federal  courts  in  any  State  are  bound  to  accept 
and  follow  the  decisions  of  its  highest  courts  con- 
struing  the  Statutes  which  relate  to  interest  and 
usury,  or  deciding  similar  points  not  covered  by 
the  written  law. 

The  rate  of  interest  on  money,  the  cases  in  which  it  shall 
be  given  by  law,  the  circumstances  under  which  an  ag^ee- 
ment  to  pay  it  may  be  implied,  the  penalties  for  usury,  its 
eflfect  on  contracts  and  other  instruments,  and  the  condi- 
tions  on  which  transactions  tainted  with  usury  may  be 
avoided,  are  all  matters  of  local  concem  and  Ibcal  regula- 
tion. And  in  so  far  as  questions  of  this  kind  have  been 
settled  by  the  decisions  of  the  highest  court  of  a  State,  ex- 
pository  of  its  Statutes  or  supplementary  thereto^  such  de- 
cisions are  imperatively  binding  on  the  courts  of  tiie  United 
States  when  administering  and  applying  the  law  of  the 

111  Kerlin  t.  Chicago,  P.  &  St.  L.  R.  Co.  (0.  (X)  50  Fed.  18S. 
i  112  Cheely  t.  aayton,  110  ü.  S.  701,  4  Sup.  Ct  328,  28  U  Ed.  29& 

11«  In  re  Barry  (C.  C.)  42  Fed.  113. 
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State."*  Thus,  for  example,  if  the  dccisions  of  thc  State 
court  refuse  to  allow  interest  on  overdue  interest  coupons 
of  railroad-aid  bonds,  such  interest  cannot  be  recovcred  in 
the  federal  courts,  for  the  question  of  allowing  interest  on 
Instruments  which  do  not  draw  interest  either  by  their 
own  terms  or  under  a  Statute,  is  one  of  local  law."*  So 
if  the  supreme  court  of  a  state  has  decided  that  mortgages 
given  to  building  and  loan  associations  are  not  excepted 
from  the  usury  laws,  tut  are  subject  in  this  respect  to  the 
same  rule  as  other  mortgages,  this  doctrine  must  be  fol- 
lowcd  by  the  United  States  courts.^*"  So  the  Minnesota 
doctrine,  that  one  suing  to  cancel  a  Minnesota  contract  for 
usury  need  not  offer  to  repay  the  money  loaned,  will  be 
applied  in  the  federal  court,  where  the  suit  was  commenced 
in  the  State  court  and  removed  on  the  ground  of  diverse 
citizenship.*"  But  it  has  been  held  that  a  State  Statute 
which  authorizes  a  borrower  to  obtain  a  cancellation  of 
securities  without  payment,  on  the  ground  of  usury,  cannot 
bind  a  court  of  equity  out  of  the  State,  in  dealing  with  a 
bond  and  mortgage  made  and  delivered  within  the  state.^^* 

"«Bond  V.  John  V.  FarweH  Co..  172  Fed.  58,  00  C.  C.  A.  546. 
"BBoUes  V.  To^^na  of  Amboy  (C.  C.)  45  Fed.  168. 
"•  Mcllwaine  v.  Iseley  (C.  C.)  96  Fed.  62. 

iiT  Missoori,  K.  &  T.  Trust  €k>.  t.  Krumseig,  172  U.  S.  351,  10 
Sup.  a.  170,  43  L.  Ed.  474. 
"•  Matthews  v.  Warner  (C.  C.)  6  Fed.  461. 
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GENERAL  RULE 

166.  The  federal  courts  uniformly  adopt  and  follow  the 
construction  of  the  Constitution  and  Statutes  of  a 
State,  announced  by  its  highest  judicial  tribunal, 
and  also  the  rulings  of  the  latter  as  to  the  validity, 
under  the  State  Constitution,  of  State  Statutes  and 
municipal  ordinances,  in  all  cases  which  involve  no 
question  of  federal  law  or  of  rights  claimed  under 
the  Constitution  and  laws  of  the  United  States. 

In  General 

Since  the  meaning  and  effect  of  any  clause  or  provision 
in  the  Constitution  of  a  State,  either  when  it  is  to  be  applied 
directly  to  the  subject-matter  of  the  action  or  when  it  is 
used  as  the  criterion  to  test  the  validity  of  a  Statute  of  the 
State  or  an  ordinance  of  one  of  its  municipalities,  is  a  mat- 
ter peculiarly  and  exclusively  within  the  province  of  the 
courts  of  the  State,  with  the  final  word  resting  with  its 
highest  appellate  tribunal,  the  courts  of  the  United  States 
should  always  accept  and  follow  the  decisions  of  that  tri- 
bunal on  questions  of  this  kind,  no  matter  what  opinions 
they  might  themselves  entertain  as  the  result  of  an  inde- 
pendent  consideration  of  the  subject.    This  is  more  than  a 
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matter  of  judicial  comity ;  it  is  a  matter  of  positive  Obliga- 
tion. And  it  has  always  been  recognized  as  such  by  the 
federal  courts,  which  have  held,  in  a  long  and  uniform 
course  of  decisions,  that  where  the  question  at  issue  con- 
ccms  only  the  construction  or  effect  of  any  provision  of 
the  State  Constitution  or  a  state  Statute  (that  is,  excluding 
federal  questions  and  questions  of  general  law),  and  the 
question  has  been  authoritatively  decided  by  the  court  of 
last  resort  in  the  State,  they  will  regard  themselves  as 
bound  to  adopt  and  apply  the  doctrine  so  laid  down.^  And 
so  great  is  the  respect  paid  to  the  construction  of*  State 
Statutes  by  the  court  of  last  resort  in  the  State  that  the 
Supreme  Court  of  the  United  States,  cven  in  a  case  where 
it  is  free  to  exercise  an  independent  judgment,  will  lean 
towards  the  decision  of  the  State  court,  and  will  adopt  and 
follow  it  if  there  is  any  reasonable  doubt  on  the  question.* 

Different  Interpretations  in  Different  States 

It  is  no  hindrance  to  the  application  of  this  rule  that  the 
Courts  of  different  states  may  have  placed  widely  varying 
interpretations  upon  the  same  Statute,  which  is  in  force  in 
both  states,  or  upon  some  particular  part  or  clause  of  it. 

1  Gatewood  v.  North  CaroUna,  203  U.  S.  531,  27  Sup.  Ct  167,  51 
L.  Ed.  305;  Wicomico  Gounty  v.  Bancroft,  203  ü.  S.  112,  27  Sup. 
Ct  21,  51  li.  Ed.  112;  Tazoo  &  M.  V.  R.  Co.  v.  Adams,  181  ü.  S. 
580,  21  Sup.  Ct  729,  46  L.  Ed.  1011;  Tullis  v.  Lake  Erle  &  W.  R. 
Co.,  175  U.  S.  348,  20  Sup.  Ot.  136,  44  L.  Ed.  192;  Bauserman  v. 
Bliint,  147  ü.  S.  647,  13  Sup.  Ct  466,  37  L.  Ed.  316;  Cornell  Uni- 
versity  t.  Flske,  136  U.  S.  152,  10  Sup.  Ct  775.  34  L.  Ed.  427; 
McElvaine  v.  Brush,  142  ü.  S.  155,  12  Sup.  Ct  156,  35  L.  Ed.  971: 
South  Brauch  Lumber  Co.  v.  Ott  142  IJ.  S.  622,  12  Sup.  Ct.  318, 
35  L.  Ed.  1136;  Lefflngwell  ▼.  Warren,  2  BUck,  599,  17  L.  Ed.  261; 
Conyerse  v.  Mears  (0.  C.)  162  Fed.  767;  Hager  v.  American  Nat. 
Bank,  159  Fed.  396,  86  C.  C.  A.  334;  Lyman  v.  nilUard,  154  Fed. 
339,  83  C.  C.  A.  117;  Harrlson  v.  Remington  Paper  Co.,  140  Fed. 
385,  72  C.  C.  A.  405,  3  L.  R.  A.  (N.  S.)  954;  National  Bank  of  Ox- 
ford T.  Whitman  (C.  C.)  76  Fed.  697;  Kibbe  v.  Stevenson  Iron  Min. 
Co.,  136  Fed.  147,  69  0.  C.  A.  145;  City  of  Beatrice  v.  Edminson, 
117  Fed.  427,  54  C.  C.  A.  601;  MeCain  v.  City  of  Des  Moines  (C.  C.) 
84  Fed.  726;  LouisviUe  &  N.  R.  Co.  t.  Central  Stockyards  Co.,  97 
S.  W.  778,  30  Ky.  Law  Rep.  18. 

zYazoo  &  M.  V.  R.  Co.  v.  Adams,  181  ü.  S.  580,  21  Sup.  Ct 
729,  45  L.  Ed.  1011. 
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The  result  may  be  that  the  different  federal  courts  will  ap- 
ply  different  rules  to  the  Solution  of  the  same  question,  ac- 
cording  to  the  State  in  which  they  sit,  and  that  the  federal 
supreme  court  may  decide  identical  cases  differently,  ac- 
cording  as  the  controversy  under  review  originated  in  one 
State  or  another,  But  in  each  case  it  is  the  law  of  the  par- 
ticular  State  which  is  to  be  applied,  and  the  federal  decisions 
must  be  brought  into  uniformity  with  the  decisions  of  that 
State,  whatever  views  may  prevail  elsewhere.  As  remarked 
by  the  United  States  Supreme  Court,  "the  fact  that  similar 
Statutes  are  allowed  different  effects  in  different  states  is 
immaterial."  *  And  again :  "The  interpretation  within  the 
Jurisdiction  of  one  State  becomes  a  part  of  the  law  of  that 
State,  as  much  so  as  if  incorporated  into  the  body  of  it  by 
the  legislature.  If,  therefore,  different  interpretations  are 
given  in  different  states  to  a  similar  local  law,  that  law, 
in  effect,  becomes  by  the  interpretations,  so  far  as  it  is.a 
rule  for  our  action,  a  different  law  in  one  State  from  what 
it  is  in  the  other."  * 

Absence  of  State  Decisions 

If  the  highest  court  of  the  State  has  not  yet  given  its 
öpinion  upon  any  particular  question  of  constitutional  or 
statutory  construction,  a  federal  court,  when  confronted 
with  the  necessity  of  deciding  the  question,  must  of  course 
do  so  in  accordance  with  its  own  best  judgment.  And  after 
it  has  made  such  a  decision,  it  will  continue  to  adhere  to 
it  and  follow  it,  on  the  principle  of  Stare  decisis,  unless  over- 
ruled  by  the  federal  supreme  court,  until  it  receives  au- 
thentic  evidence  of  a  different  interpretation  of  the  Consti- 
tution or  Statute  by  the  highest  court  of  the  State.*  But 
since  it  is  the  peculiar  province  of  the  chief  court  of  a  State 
to  determine  the  meaning  of  the  Statutes  of  that  State,  a 
federal  court,  in  advance  of  such  determination,  will  hesi- 
tate  seribusly  to  place  upon  a  State  Statute  any  construction 
which  would  bring  it  into  conflict  with  the  Constitution  or 

«Union  Nat.  Bank  t.  Bank  of  Kansad  City,  136  U.  S.  228,  10 
Sap.  Ct.  1013,  34  L.  Ed.  341. 
«  Christy  t.  Pridgeon,  4  WaU.  196,  18  L.  Ed.  322. 
B  nichardson  t.  Cnrtis,  3  Blatchf .  385,  Fed.  Cas.  No.  11«7SL 
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laws  of  the  United  States  and  so  render  it  void.*  It  is 
also  held,  and  we  think  with  much  propricty,  that  when 
the  Supreme  Court  of  the  United  States  has  considered  and 
has  maturely  adopted  a  construction  of  a  State  Statute, 
which,  at  the  time,  is  the  settled  construction  of  it  by  the 
courts  of  the  State,  and  afterwards  the  State  court  gives  a 
different  construction  to  the  same  Statute,  it  is  proper  for 
a  lower  federal  court  to  hold  the  decision  of  the  federal  su- 
preme court  binding  upon  it,  and  not  that  of  the  State  court, 
until  the  question  shall  be  again  reviewed  by  the  highest 
tribunal  of  the  federal  System.' 

Exception  as  to  Remedial  Statutes 

In  a  Single  decision  of  the  United  States  Supreme  Court 
in  1869,  it  was  held  that,  although  that  court  would  gener- 
ally  follow  the  decisions  of  the  highest  court  of  a  State  upon 
the  construction  of  Statutes  of  the  State,  where  settled  rules 
of  property  had  been  established  under  them,  yet,  in  the 
construction  of  Statutes  of  a  diflferent  character, — such  as 
those  prescribing  the  remedies  of  creditors, — this  rule 
would  not  be  applied.  In  such  cases,  it  was  said,  the  court 
may  follow  its  own  judgment;  and  this  was  equally  true 
whether  the  cause  was  brought  up  for  review  from  a  United 
States  court  or  from  a  State  court.*  But  there  was  a  strong 
dissent  in  this  case  by  Chief  Justice  Chase  and  Justice 
Miller,  and,  so  far  as  we  are  advised,  it  has  not  been  fol- 
lowed  or  approved  in  later  decisions. 

Exception  as  to  Questions  of  General  Low  and  Law  of  Con- 
tracts 
It  must  not  be  forgotten  that  it  is  only  upon  questions 
of  constitutional  or  statutory  construction  that  the  United 
States  courts  are  bound  by  the  decisions  of  the  State  courts, 
and  not  upon  questions  of  general  law,  though  the  latter 
may  arise  upon  the  application  of  a  Statute  to  the  particu- 
lar  case.  Thus,  for  instance,  if  the  question  of  the  validity 
or  invalidity  of  a  given  contract  depends  directly  and  en- 


•  Davenport  Nat  Bank  t.  Mittelboscber  (a  C.)  15  Fed.  225. 
T  Nears  Lessee  t.  Green,  1  McLean,  18,  Fed.  Cas.  No.  10,065. 

•  BntB  V.  City  of  Muecatine,  8  Wall.  575,  19  L.  Bd.  490. 
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tirely  upon  a  Statute  of  the  State,  the  construction  of  that 
Statute  by  the  State  court  will  fumish  a  Controlling  rule  of 
decision  for  the  federal  court."  But  on  the  other  band, 
where,  for  instance  in  a  suit  to  restrain  a  city  from  con- 
structing  and  operatlng  a  System  of  municipal  water  works, 
the  rights  of  the  complainant  were  acquired  under  a  con- 
tract  with  the  city,  and  not  by  virtue  of  any  constitutional 
or  statutory  provision,  a  decision  of  the  State  court  upon  the 
authority  of  the  city  to  engage  in  the  enterprise  mentioned 
is  not  of  any  Controlling  authority  in  the  federal  court.** 
Again,  there  may  be  a  difference  between  the  question  how 
to  Interpret  a  given  Statute  and  the  question  of  its  effect 
upon  a  given  contract,  the  latter  depending  on  the  terms 
of  the  contract.  In  such  cases,  the  former  question  is  one 
of  local  law,  the  other  one  of  general  law.  Hence,  where  it 
becomes  necessary  for  a  federal  court  to  apply  a  State  Stat- 
ute to  a  particular  contract,  it  will  read  and  interpret  the 
Statute  in  the  same  light  in  which  it  has  been  construed  by 
the  highest  court  of  the  State,  but  upon  the  further  question 
whether  the  contract  is  in  violation  of  the  law  as  thus  con- 
strued, depending  on  a  consideration  of  all  its  provisions, 
the  federal  court  is  entitled  to  form  and  express  an  inde- 
pendent  judgment.^*  So  again,  the  competency  of  a  State, 
through  its  legislature,  to  make  an  alleged  contract,  and 
the  meaning  and  validity  of  such  contract,  are  matters 
which  the  Supreme  Court  of  the  United  States,  on  writ  of 
error  to  a  State  court,  must  determine  for  itself  by  an  inde- 
pendent  judgment,  as  an  exception  to  the  general  rule  that 
it  will  accept  the  decision  of  the  State  supreme  court  on  the 
construction  of  the  State  Constitution.**  For  another  Illus- 
tration of  this  principle,  it  is  said  that  the  relations  between 
a  building  and  loan  association   and  its  stockholders,  as 

»  Clarksburp  Electric  Light  Co.  v.  City  of  Olarksburg,  47  W.  Va. 
739,  35  S.  E.  994,  50  L.  R.  A.  142. 

10  City  of  Sioux  Falls  v.  Farmers'  Loan  &  Trost  Co.,  136  Fed. 
721,  69  C.  C.  A.  373. 

11  City  of  Ottumwa,  Iowa,  v.  City  Water  Supply  Co.,  119  Fed. 
315,  56  C.  C.  A.  219,  59  L.  R.  A.  604. 

12  Stearns  t.  Minnesota  ex  rel.  Marr,  179  U.  S.  223,  21  Sup.  Ct 
73,  45  L.  Ed.  162. 
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such,  are  the  same  as  between  other  business  corporations 
and  their  stockholders,  and  their  respective  rights  and  obli- 
gations  under  the  contract  are  governed  by  the  general  law, 
unless  modiiied  by  Statute.  As  to  matters  arising  out  of 
such  relations,  the  decisions  of  the  courts  of  the  State  are 
pot  binding  upon  the  federal  courts.  But  when  a  stock- 
holder becomes  also  a  borrower  from  the  association,  his 
contract  in  that  capacity  is  governed  by  the  local  law,  since 
it  depends  entirely  on  the  Statute,  and  upon  the  question  of 
his  rights  and  Iiabilities  thereunder  the  State  decisions  are 
Controlling  in  the  federal  courts.^*  And  of  course  the  prin- 
ciple  is  not  restricted  to  matters  of  contract,  but  extends 
also  to  questions  of  general  jurisprudence.  Thus,  for  exam- 
ple,  a  rule  that  contributory  negligence  shall  not  be  a  com- 
plete  bar  to  a  statutory  action  for  negligence  is  binding  on 
a  federal  court,  when  such  rule  grows  out  of  the  language 
of  the  Statute  and  the  construction  of  that  language  by  the 
supreme  court  of  the  State,  but  not  otherwisc.** 


REQUISITES  OF   DECISION  TO   BE   FOLLOWED 

167.  In  Order  that  a  decision  upon  the  construction  of  a 
State  Constitution  or  Statute  should  be  of  Control- 
ling authority  in  the  federal  courts»  it  must  have 
been  rendered  by  the  highest  court  of  the  State,  be- 
töre the  making  of  the  contract  or  the  vesting  of 
the  rights  in  suit,  and  it  must  be  fairly  upon  the 
point  at  issue,  concemed  directly  and  solely  with 
the  question  of  Interpretation,  and  a  true  judicial 
decision,  as  distinguished  from  an  obiter  dictum. 

Although  a  particular  action  in  the  State  courts  may  be 
founded  on  a  Statute  of  the  State,  so  that  the  courts,  in  de- 
termining  it,  are  engaged  in  the  administration  of  the  Stat- 
ute, yet  it  does  not  follow  that  their  decision  is  imperatively 

13  CJoltrane  v.  Blake,  113  Fed.  785,  51  C.  C.  A.  457. 
1*  Byrne  v.  Kansas  City,  Ft  S.  &  M.  R.  Co.,  61  Fed.  605,  9  O.  0. 
A.  666,  24  L.  R.  A.  693. 
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binding  upon  the  federal  courts.  This  result  foUows  only 
when  the  adjudication  depended  upon  the  constniction  or 
Interpretation  of  the  law  with  reference  to  its  meaning  and 
effect.*"  And  again,  where  the  particular  provision  of  the 
Statute  under  construction  has  nothing  essentially  local 
or  peculiar  in  it,  but  is  merely  declaratory  or  affirmative  of 
the  common  law  or  of  the  general  law  of  the  subject,  it  is 
Said  that  the  federal  courts  are  not  bound  to  foUow  a  deci- 
sion  of  the  highest  court  of  the  State  upon  the  construction 
of  such  Provision,  when  not  in  accord  with  their  own 
views.^'  But  it  is  not  perfectly  clear  that  this  last  rulc 
should  be  admitted  as  correct.  For  it  appears  to  lose  sight 
of  the  principle  that,  whatever  construction  the  State  court 
may  put  upon  the  State  Statute,  that  construction  becomes 
a  part  of  the  Statute  as  much  as  if  written  into  it  by  the 
legislature ;  and  it  is  binding  on  a  federal  court,  not  because 
it  may  accord  with  the  generally  accepted  doctrine  on  the 
point  in  question,  but  because,  whether  it  so  accords  or 
not,  it  obtains  and  retains  the  force  of  law.  It  is  also  to 
be  observed  that,  in  the  construction  of  a  State  Statute,  the 
federal  court  will  be  guided  if  not  governed  by  the  construc- 
tion of  similar  Statutes  in  pari  materia  by  the  highest  court 
of  the  state.*^  And  where  a  decision  of  the  court  of  last 
resort  in  the  State  places  a  limitation  upon  the  scope  o{  a 
State  Statute,  whether  it  is  based  strictly  upon  a  construction 
of  the  language  of  the  Statute  or  upon  considerations  of  pub- 
lic policy,  it  is  in  either  case  to  be  regarded  as  an  Interpre- 
tation of  the  Statute  which  must  be  followed  by  the  federal 
courts.^*  So  also,  the  principle  of  analogy  may  require  the 
federal  court  to  decide  in  a  particular  way,  even  in  the  ab- 
sence  of  a  decision  of  the  State  court  squarely  in  point. 
Thuä,  in  one  case,  such  a  court  refused  to  adjudge  a  State 
Statute  invalid,  notwithstanding  there  was  something  on 
its  face  which  appeared  to  make  it  irreconcilable  with  the 

IS  New  England  Mortgage  Security  Co.  t.  Gay  (C.  C.)  33  Fed. 
636 ;  Lyman  v.  HUUard,  154  Fed.  339,  83  C.  C.  A.  117. 

!•  Mutual  Life  Ins.  Ck>.  of  New  York  y.  Lane  (G.  G.)  151  Fed.  276L 

17  Debitulla  t.  Lehlgh  &  WUkesbarre  Goal  Co.  (C.  G.)  174  Fed. 
886. 

f  Zeiger  t.  Pennsylvania  B.  Co.,  158  Fed.  800,  86  0.  G.  A.  60. 
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provisions  of  the  State  Constitution,  for  the  reason  that  the 
State  Courts  had  never  pronounced  against  its  validity 
though  it  had  been  in  force  for  thirty  years,  and  for  the 
further  reason  that  the  construction  placed  upon  those 
provisions  of  the  Constitution  by  the  supreme  court  of  the 
State,  in  regard  to  other  and  different  Statutes,  would  make 
in  favor  of  the  constitutionality  of  the  Statute.*" 

The  Controlling  authority  of  a  decision  rendered  by  the 
State  court  of  last  resort,  even  upon  a  question  of  local  con- 
stitutional  or  statutory  law,  is  strictly  limited  to  the  precise 
question  adjudicated.*®  It  does  not  extend  to  any  matters 
incidentally  considered,  or  which,  though  noticed  by  the 
court,  were  unnecessary  to  the  determination  of  the  case 
before  it,  nor  to  principles  of  law  deducible  merely  by  in- 
ference  or  analogy  from  the  court's  decision.  Nor  is  the 
federal  court,  in  such  cases,  at  all  bound  to  conform  its  de- 
cision to  extra- judicial  cxpressions  of  opinion  by  the  State 
cöurt  or  to  views  expressed  by  it  merely  in  the  way  of  obi- 
ter  dicta.** 

Furthermore,  it  is  always  proper  to  examine  the  opinion 
of  the  State  court  critically,  for  the  purpose  of  ascertatning 
whether  it  does  in  reality  decide  the  particular  point  which 
is  before  the  federal  court  for  adjudication.  But  when  this 
is  determined,  it  is  not  considered  within  the  province  of 
the  federal  court  to  reject  or  disparage  the  authority  of  the 
decision  of  the  State  court  on  the  ground  that  it  was  given 
improvidently,  or  mistakenly,  or  without  due  consideration 
of  the  subject.  It  is  true  that  this  has  sometimes  been  done. 
In  a  case  in  one  of  the  federal  circuit  courts  in  1894,  a  deci- 
sion of  a  State  supreme  court,  sustaining  the  validity  of  a 
Statute  relating  to  certain  county  bonds,  was  held  not  to  be 
binding  on  the  federal  court  in  a  suit  on  other  bonds  of 
the  same  series,  because  it  appeared  that  a  Controlling  Pro- 
vision of  the  State  Constitution  had  not  been  called  to  the 

1»  Pegram  y.  American  Alkali  Co.  (C.  C)  122  Ve^,  1000,  affirmed 
Urown  V.  Pegram,  125  Fed.  577,  60  C.  C.  A.  383. 

20  Southern  Ry.  Ck>.  t.  Simpson,  131  Fed.  705,  65  O.  C.  A.  563. 

21  In  re  SulUvan,  148  Fed.  815,  78  C.  0.  A.  505;  Matz  t.  Chicago 
&  A.  R.  Co.  (C.  C.)  85  Fed.  180. 
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attention  of  the  State  court,  and  that  its  decision  was  based 
on  other  grounds.*^  But  the  Supreme  Court  of  the  United 
States  fully  sustains  the  principle  we  have  stated  above. 
In  a  case  in  that  court,  the  question  was  as  to  the  construc- 
tion  of  certain  parts  of  the  Constitution  and  laws  of  Oregon, 
and  it  appeared  that  the  supreme  court  of  that  State  had 
twice  decided  the  particular  point.  The  supreme  federal 
court  refused  to  consider  a  criticism  of  these  decisions.  It 
was  Said :  "It  is  not  our  province  to  question  such  construc- 
tion.  Being  a  construction  by  the  highest  court  of  the 
State  of  its  Constitution  and  laws,  we  should  accept  it.  It 
is  Said,  however,  that  the  cases  just  cited  were  decided  with- 
out  having  been  fully  argued,  and  without  mature  consider- 
ation  of  this  question,  upon  the  mistaken  assumption  that 
it  had  been  previously  decided  in  the  affirmative  by  the  su- 
preme court  of  the  State,  and  therefore  they  have  not  be- 
come  a  rule  of  property  in  the  State  and  are  not  binding 
upon  this  court.  We  are  not  impressed  with  this  conten- 
tion.  Such  argument  might  with  propriety  be  addressed 
to  the  supreme  court  of  the  State,  but  it  is  without  favor 
here.  We  are  bound  to  presume  that  when  the  question 
arose  in  the  State  court  it  was  thoroughly  considered  by 
that  tribunal,  and  that  the  decision  rendered  embodied  its 
deliberate  judgment  thereon."  ^*  In  another  case,  a  tax- 
payer  in  the  State  of  Pennsylvania  brought  an  action  in  a 
federal  court  to  test  the  constitutionality  of  a  Statute  of  that 
State  which  increased  the  salaries  of  the  State  judges.  Be- 
fore  the  determination  of  this  case,  the  supreme  court  of 
the  State  rendered  a  decision  sustaining  the  validity  of  the 
act.  There  was  no  doubt  that  the  latter  court  had  Jurisdic- 
tion of  the  subject-matter  and  of  the  parties  to  the  suit 
before  it.  But  its  judgment  was  rendered  by  a  single  jus- 
tice, as  constituting  the  court,  all  the  other  justices  hav- 
ing declined  to  take  part  in  the  case  on  the  ground  that  they 
believed  themselves  to  be  disqualified  by  reason  of  inter- 
est.  But  the  federal  court  held  that  it  could  not  undertake 
to  review  the  decision  of  the  State  court,  or  reject  its  au- 

«2  Quaker  City  Nat.  Bank  v.  Nolan  County  (C.  C.)  59  Fed.  600. 
«8  Gross  v.  Allen,  141  U.  S.  528,  12  Sup.  Ct  67,  35  L.  Ed.  S43. 
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thority,  on  this  ground,  and  that  it  was  bound  to  conform 
its  own  decision  thereto.** 

Reference  should  also  be  made  in  this  connection  to  the 
well-known  rule  that  when  a  Statute  of  onc  State  is  copied 
and  adopted  into  the  legislation  of  another  State,  there  is 
presumed  to  be  adopted  with  it  the  settled  judicial  construc- 
tion  which  it  had  previously  reccived  in  the  State  of  its 
origin,  Where  this  is  the  case,  a  federal  court  sitting  in  the 
State  which  has  adopted  the  Statute  will  naturally  look  first 
to  the  decisions  of  the  highest  court  of  that  State  for  an 
authoritative  explanation  of  any  obscure  or  ambiguous  pro- 
visions  of  the  Statute.  But  in  the  absence  of  such  decisions, 
it  will  consult,  and  will  pay  great  deference  to,  adjudica- 
tions  upon  the  meaning  of  the  Statute  made  in  the  State  of 
its  origin,  just  as  the  local  State  courts  would  do.  But  it  is 
a  part  of  the  rule  that  decisions  made  in  the  State  from 
which  the  Statute  was  drawn  are  of  imperative  force  only 
when  made  before  the  adoption  of  the  Statute,  not  after- 
wards.  And  this  principle  applies  equally  to  the  federal 
Courts  as  to  the  State  courts.  Thus,  the  whole  of  the  terri- 
tory which  now  constitutes  the  District  of  Columbia  lies 
within  the  original  exterior  boundaries  of  the  State  of  Mary- 
land ;  and  at  the  time  of  the  cession  of  this  territory  to  the 
United  States,  Congress  provided  that  the  laws  of  Mary- 
land, then  in  force,  should  be  extended  over  the  District  and 
continue  in  effect  so  far  as  applicable  and  until  otherwise 
changed.  But  decisions  of  the  courts  of  Maryland  rendered 
since  the  date  of  the  cession,  giving  a  construction  to  the 
Statutes  of  that  State  different  from  that  which  prevailed  at 
the  time  of  the  cession,  cannot  control  their  construction 
by  the  courts  of  the  United  States  as  affecting  property 
within  the  District." 

It  is  necessary  also  to  consider  the  case  where  the  high- 
est court  of  the  State  has  not  adhered  consistently  to  a  de- 
cision once  made  in  regard  to  the  construction  of  a  Statute 
of  the  State,  but  has  placed  different  interpretations  upon 

«*  Henry  F.  MitcheU  Co.  v.  Matthues  (C.  C.)  134  Fed.  493. 
3»  Morris  t.  United  States,  174  U.  S.  196,  19  Sup.  Ct.  649,  43  L. 
Ed.  946. 
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it  at  different  times.  There  is  a  special  rule,  prcscntly  to 
be  noticed,  which  is  applicable  where  the  contract  rights  or 
other  interests  in  litigation  in  the  federal  court  vested  or 
accrued  prior  to  the  change  of  opinion  by  the  State  court 
But  aside  from  this  special  case,  it  is  the  duty  of  the  federal 
pourt  to  adopt  and  follow  the  latest  of  several  conflicting 
decisions  of  the  State  court,  as  presumably  expressive  of  its 
final  and  settled  opinion.^' 

But  where  titles  have  vested,  property  been  acquired, 
contracts  entered  into,  or  investments  made,  under  a  State 
Statute  and  in  accordance  with  and  reliance  on  the  ccHistruc- 
tion  which  it  h;id  then  received  at  the  hands  of  the  State 
court,  or  on  the  strength  of  a  decision  of  the  State  court 
sustaining  the  validity  of  the  Statute,  and  such  rights  or 
interests  are  involved  in  litigation  in  the  federal  courts,  the 
latter  courts  are  not  bound  to  follow  later  adjudications  of 
the  State  courts  putting  a  diflferent  construction  on  the  Stat- 
ute or  pronouncing  it  invalid.  They  may  lean  to  an  agree- 
ment  with  the  State  court  in  a  doubtful  case,  but  will  not 
change  front  with  the  state  court  where  the  result  would  be 
the  destruction  of  rights  or  titles  acquired  in  good  faith  and 
in  accordance  with  the  law  as  it  was  understood  to  be  set- 
tled at  the  time."^  But  this  rule  has  no  application  where 
the  later  decision  of  the  State  court  was  rendered  under  an 
amendment  to  the  Statute  radically  departing  from  the 
previous  legislation  of  the  State,  as  this  is  practically  the 
case  of  a  new  Statute  receiving  its  first  construction  from 
the  State  court,  which  of  course  is  obligatory  on  the  federal 
court.**  Nor  is  the  case  quite  the  same  where  no  judg- 
ment  of  the  State  court  has  been  pronounced  prior  to  the 
institution  of  suit  in  the  federal  court.  Here,  and  partic- 
ularly  with  reference  to  a  decision  upon  the  constitutional 

26  Gay  V.  Hudson  River  Electric  Power  Co.  (C.  C.)  178  Fed.  489: 
Leffingwell  v.  Warren,  2  Bla<*,  5Ö9,  17  L.  Ed.  261. 

if  Gerinan  Sav.  Bank  v.  Franklin  County,  128  U.  S.  526,  9  Snp. 
et  159,  32  L.  Ed.  519;  Louis viUe  &  X.  R.  Ck).  v.  Gaines  (C.  C.)  3 
Fed.  266;  Adelbert  College  of  Western  Reserve  University  v.  Wa- 
bash  R.  Co.,  171  Fed.  805,  96  C.  C.  A.  465. 

28  Jones  T.  Great  Southern  Fireproof  Hotel  Co.  (C.  C.)  79  Fed. 
477. 
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validity  of  a  Statute,  a  ruHng  of  the  State  court  is  generally 
to  be  accepted  as  determinative  if  pronounced  before  final 
disposition  of  the  action  in  the  United  States  court.  Thus, 
where  an  action  was  brought  in  a  federal  court  to  test  the 
validity  of  a  State  Statute,  and  before  the  determination  of 
a  motion  to  dismiss  the  bill,  the  supreme  court  of  the  State 
decided  that  the  act  was  constitutional,  this  decision  was 
held  to  be  binding  on  the  federal  court.^*  So  again,  when 
a  United  States  circuit  court  of  appeals  bases  its  judgment 
on  a  State  Statute,  and,  pending  an  appeal  to  the  Supreme 
Court  of  the  United  States,  the  court  of  last  resort  in  the 
State  declares  the  Statute  void  as  being  in  conflict  with  the 
State  Constitution,  this  latter  ruling  will  be  held  binding 
on  the  federal  supreme  court  on  the  consideration  of  the 
appeal.** 


FEDERAL  QUESTIONS  EXCLUDED 

168.  If  the  construction  of  a  State  Constitution  or  Statute, 

as  settled  by  the  courts  of  the  State,  confiicts  with 
or  impairs  the  efficacy  of  some  provision  of  the 
Constitution  or  a  law  of  the  United  States,  the 
federal  courts  will  not  be  bound  to  f oUow  it. 

169.  Where  the  validity  of  a  State  Statute  is  assailed  on  the 

ground  of  its  being  in  conflict  with  the  federal 
Constitution  or  an  act  of  Congress,  a  decision  of 
the  State  court,  whether  sustaining  or  overthrow- 
ing  the  Statute,  will  not  be  binding  on  the  federal 
courts. 

170.  But  where  the  validity  of  the  Statute,  as  tested  by  the 

federal  Constitution  and  laws,  depends  on  its  be- 
ing construed  in  one  way  or  another,  the  coiuts 
of  the  United  States  will  accept  as  authoritative 
the  Interpretation  placed  upon  it  by  the  highest 
court  of  the  State. 


*•  Henry  F.  Mitchell  Co.  t.  Matthnes  (C.  0.)  134  Fed.  4d3. 
^  Oakes  v.  Maee,  165  U.  S.  363,  17  Sup.  Ct  345,  41  L.  Ed.  746. 
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As  to  the  first  of  the  foregoing  group  of  rules,  it  con- 
stitutes  a  well  recognized  exception  to  the  general  prin- 
ciple  that  the  courts  of  the  United  States  will  follow  the 
Courts  of  a  State  in  the  construction  and  Interpretation  of 
its  written  laws.  According  to  numerous  and  settled  au- 
thorities,  they  will  not  feel  themselves  bound  to  do  so 
when  the  laws  of  the  State  are  in  conflict  with,  or  impair 
the  efficacy  of,  any  provision  of  the  federal  Constitution 
or  an  act  of  Congress  or  a  treaty  of  the  United  States.*^ 
This  happens,  for  example,  when  the  legislation  of  a  state 
undertakes  to  invade  the  domain  peculiarly  set  apart  for 
the  regulation  and  control  of  the  national  government, 
or  the  Jurisdiction  and  powers  of  the  national  courts  as 
fixed  by  the  acts  of  Congress.  Thus,  the  right  of  set-ofF  is 
a  matter  of  local  legislation  ordinarily,  and  one  upon  which 
the  federal  courts  will  follow  the  rules  established  by  the 
tribunals  of  the  State.  But  the  federal  courts  have  a  sep- 
arate equity  System  of  their  own,  in  no  way  dependent  on 
the  laws  of  the  states,  and  the  matter  of  set-off,  as  it  is 
enforced  in  equity,  is  not  governed  by  the  State  Statutes 
nor  by  their  interpretation  by  the  State  courts.**  So  in 
regard  to  the  admiralty  and  maritime  Jurisdiction.  This 
cannot  be  regulated  by  State  laws  or  State  decisions,  though 
there  are  many  provisions  as  to  boats  and  vessels  which  the 
legislature  of  a  State  may  lawfully  make.  Thus,  it  has 
been  held  that  a  State  law  giving  a  lien  to  contractors  and 
persons  fumishing  labor  and  materials  for  the  construction 
of  vessels  relates  to  contracts  which  are  not  properly  de- 
scribed  as  "maritime,"  and  therefore  its  interpretation  by 
the  highest  court  of  the  State  will  be  accepted  as  binding 
on  the  federal  courts.**    Again,  it  is  a  settled  principle  of 

»1  Stutsman  County  v.  WaUace.  142  U.  8.  2ft3,  12  Sup.  Ct.  227. 
35  L.  Ed.  1018;  Oleott  y.  Supervisors  of  Fond  du  Lac  County,  16 
Wall.  678,  21  L.  Ed.  382;  (Jelpcke  v.  Dubuque,  1  Wall.  175,  17  L. 
Ed.  520;  Morencl  Copper  Co.  v.  Freer  (C.  C.)  127  Fed.  löO;  Central 
Trust  Co.  V.  Citizens'  St.  Ry.  Co.  (C.  C.)  82  Fed.  1;  Uebman  v. 
City  and  County  of  San  Francisco  (C.  C.)  24  Fed.  705;  Cheatham  r. 
Evans,  160  Fed.  802,  87  C.  C.  A.  576. 

32  Charnley  v.  Sibley,  73  Fed.  980,  20  0.  C.  A.  157. 

s3  The  Winnebago,  141  Fed.  945,  73  C.  C.  A.  295. 
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constitutional  law  that  it  is  not  in  thc  power  of  a  State,  by 
any  enactment  of  its  legislature,  to  abridge  or  curtail  the 
Jurisdiction  of  the  United  States  courts  as  vested  in  them 
by  the  federal  Constitution  and  laws.  Hence  if  a  State  Stat- 
ute prohibiting  the  maintenance  of  a  certain  class  of  ac- 
tions  should  be  construed  as  forbidding  the  institution  of 
such  a  suit  in  any  court,  including  the  federal  courts,  the 
latter  courts  are  not  bound  to  accept  or  acquiesce  in  this 
construction,  but  may  take  Jurisdiction  notwithstanding  it.** 
In  the  next  place,  when  the  constitutional  validity  of  a 
State  Statute  is  assailed  in  the  courts  on  the  ground  that  it 
conflicts  with  some  provision  of  the  State  Constitution,  this 
is  peculiarly  a  matter  for  the  decision  of  the  State  courts ; 
and,  as  will  be  more  fully  shown  in  a  later  section  of  this 
chapter,  their  judgment  will  not  be  questioned  by  the  fed- 
eral courts,  but  will  be  accepted  as  decisive.  But  it  hap- 
pens  very  frequently  that,  in  addition  to  objections  founded 
on  the  State  Constitution,  arguments  against  the  validity 
of  the  Statute  are  based  on  its  supposed  repugnance  to  one 
or  more  of  the  provisions  of  the  Constitution  of  the  United 
States,  as,  that  it  impairs  the  Obligation  of  contracts,  that 
it  denies  the  equal  protection  of  the  laws,  or  that  it  de- 
prives  the  Citizen  of  his  property  without  due  process  of 
law,  or  constitutes  an  unlawful  attempt  to  regulate  In- 
terstate commerce.  Now  questions  of  the  latter  class  are 
peculiarly  matters  of  federal  cognizance,  as  to  which  the 
courts  of  the  United  States  cannot  be  precluded  from  form- 
ing  their  own  judgment  by  any  previous  rulings  of  any 
other  courts.  Hence  it  is  entirely  immaterial  whether  a 
previously  rendered  decision  of  the  State  court  has  sustain- 
ed  the  Statute,  as  against  objections  to  it  under  the  federal 
Constitution  or  laws,  or  has  adjudged  it  invalid.  In  either 
case,  the  courts  of  the  United  States,  when  the  question  is 
properly  presented  to  them,  will  exercise  their  own  inde- 
pendent  judgment;  and  while  an  able  arid  well-reasoned 
opinion  by  a  State  court  may  possess  great  value  as  a  per- 

s-i  Mecbanics*  Ins.  Co.  of  PMladelphla  v.  O.  A.  Hoover  DistilUng 
Co.,  182  Fed.  590,  105  C.  C.  A.  128,  31  L.  R.  A.  (N.  S.)  873. 
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suasive  argument  for  or  against  the  validity  of  the  Stat- 
ute, it  is  not  binding  as  a  precedent.'** 

But  the  construction  of  a  Statute  may  be  an  altogether 
different  matter  from  determining  its  validity,  though  the 
latter  may  depend  on  the  former.  If  the  act  is  obscure  or 
ambiguous,  or  is  fairly  susceptible  of  bearing  different 
meanings,  it  is  evident  that  its  interpretation  must  first  be 
fixed  and  settled,  and  then  its  validity  considered  in  the 
light  of  the  meaning  thus  placed  upon  it.  The  function  of 
construing  a  State  Statute  belongs  to  the  State  courts ;  that 
of  passing  upon  its  validity  (as  tested  by  the  federal  Con- 
stitution and  laws)  to  the  federal  courts.  And  when  the 
State  courts  have  already  performed  their  function  in  this 
respect,  the  federal  courts  will  not  review  or  revise  their 
action.  Thus  we  are  prepared  to  understand  the  füll  force 
of  the  rule  now  firmly  established  by  the  Supreme  Court 
of  the  United  States,  that  when  it  is  called  upon  to  deter- 
mine  the  validity  of  a  State  Statute  under  the  federal  Con- 
stitution, as,  for  instance,  on  a  writ  of  error  to  a  State 
court,  and  the  question  depends  on  the  interpretation  of 
the  Statute,  a  previous  decision  of  the  highest  court  of  the 
State,  construing  the  Statute,  will  be  accepted  as  definitive 
and  conclusive.'* 


CONSTRUCTION  OF  STATE  CONSTITUTION 

171.  The  construction  placed  upon  any  clause  or  provision 
of  the  Constitution  of  a  State,  by  the  highest  court 
of  that  State,  will  be  accepted  as  binding  and  con- 
clusive  by  the  federal  courts,  save  only  in  so  f ar  as 
questions  of  federal  law  may  be  involved. 

When  the  court  of  last  resort  in  a  State  has  maturely  and 
deliberately  placed  its  interpretation  upon  any  particular 

8»  Morenci  Copper  Co.  v.  Freer  (C.  C.)  127  Fed.  199. 

86  SmUey  v.  Kansas,  196  U.  S.  447,  25  Sup.  Ct  289,  49  Lu  Ed. 
546;  W.  W.  CargiU  Co.  y.  Minnesota  ex  rel.  RaUroad  &  W.  Com- 
mlssion,  180  ü.  S.  452,  21  Sup.  Ct  423,  45  L.  Ed.  619;  Gatewood 
V,  North  Carolina,  203  U.  S.  531,  27  Sup.  Ct  167,  51  L.  Ed.  305. 
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V^rt  OF  clause  of  the  State  Constitution,  as  a  matter  in  judg- 
ment  in  a  case  before  it,  the  rule  is  well  settled  that  this 
Interpretation  will  be  accepted  by  the  United  States  courts 
as  definitive  and  conclusive  and  will  be  followed  by  them^ 
except  in  so  far  as  questions  may  be  involved  which  arise 
under  the  Constitution  or  laws  of  the  Union.*^  It  matters 
not  that  the  federal  courts  have  already  reached  entirely 
different  conclusions  in  construing  language  of  a  similar 
or  identical  import  in  the  federal  Constitution  or  laws.  The 
final  decision  as  to  the  meaning  of  the  State  Constitution 
rcsts  with  the  State  courts,  Thus,  where  the  Constitution 
of  a  State  contains  a  clause  substantially  identical  in  terms 
with  a  clause  in  the  interstate  commerce  act  of  Congress, 
but  the  construction  put  upon  it  by  the  highest  court  of 
the  State  gives  it  a  different  meaning  from  that  settled  on 
as  its  meaning  in  the  federal  Statute,  the  Supreme  Court  of 
the  United  States  will  consider  itself  bound  by  the  decision 
of  the  State  court,  when  determining  a  case  governed  by 
the  State  Constitution.*'  So  the  decision  of  the  supreme 
court  of  a  State,  to  the  effect  that  a  provision  of  the  State 
Constitution  respecting  the  enactment  of  Statutes  is  man- 
datory,  must  be  followed  on  that  question  by  a  federal 
court,  irrespective  of  the  rule  adopted  by  the  federal  courts 
with  reference  to  the  passage  of  federal  Statutes.**  Of 
course  this  rule  finds  its  most  frequent  application  in  cases 
where  a  State  Statute  is  brought  to  the  test  of  conformity 
with  the  State  Constitution,  and  the  question  is  as  to  the 
meaning  or  applicability  of  some  provision  of  the  latter  In- 
strument. But  it  also  has  an  important,  though  more  lim- 
ited, field  in  respect  to  other  questions.  Thus,  for  instance, 
on  the  question  of  the  date  when  the  Constitution  or  some 

»T  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  161,  28  Sup.  Ct.  40, 
52  U  Ed.  151;  Elmwood  Tp.  v.  Marcy,  92  U.  S.  289,  23  L.  Ed.  710: 
George  A.  Shaw  &  Co.  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  173  Fed. 
746,  97  C.  C.  A.  520;  Western  mion  Tel.  Co.  v.  Julian  (0.  C.)  169 
Fed.  166 ;   In  re  Krug  (C.  C.)  79  Fed.  308. 

»»Loulßvllle  &  N.  R.  Co.  v.  Kentucky,  183  U.  S.  503,  22  Sup. 
Ct.  95,  46  L.  Ed.  298. 

s»  Board  of  Com'rs  of  Wllkee  County  y,  Coler,  180  ü.  S.  506^ 
21  Sup.  et  458,  46  L.  Ed.  642. 
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amendment  to  it  became  operative  as  law,  the  federal  courts 
will  accept  and  follow  the  decision  of  the  highest  court  of 
the  State.*®  So,  on  the  question  whether  a  given  Provi- 
sion of  the  State  Constitution  was  self-exccuting,  or  required 
the  aid  of  a  Statute  to  give  it  direction  and  effect,  the  Unit- 
ed States  courts  will  not  attempt  an  independent  judgment 
if  the  court  of  last  resort  in  the  State  has  already  pro- 
nounced  upon  it.**  Similarly,  a  decision  of  the  highest 
court  of  the  State,  construing  a  provision  of  the  State  Con- 
stitution limiting  the  power  of  counties  and  other  munici- 
pal  corporations  as  to  the  creation  of  debts,  is  binding  on 
the  federal  courts.**  And  so,  the  Supreme  Court  of  the 
United  States  has  declared  that  it  would  accept  as  con- 
clusive  the  decision  of  the  supreme  court  of  a  State  that 
the  removal  of  an  attorney  without  formal  legal  process 
was  not  in  violation  of  the  Constitution  of  the  State,  at 
least  where  such  judgment  was  not  in  conflict  with  any 
prior  decision  of  its  own.** 

ENACTMENT  AND  REPEAL  OF  STATUTES 

172.  Upon  the  question  whether  a  State  Statute  was  duly 
enacted  in  accordance  with  the  requirements  of 
the  State  Constitution,  and  also  upon  the  question 
whether  a  given  Statute  has  been  repealed  or  still 
continues  in  force,  the  decision  of  the  highest 
court  of  the  State  is  binding  and  conclusive  upon 
the  federal  courts. 

The  constitutions  of  the  states  generally  contain  man- 
datory  provisions  prescribing  the  forms  and  procedurc  to 
be  adopted  by  the  legislative  body  in  the  process  of  en- 
acting  Statutes,  the  due  observance  of  which  may  be  es- 
sential  to  the  validity  of  the  Statute.  It  is  the  peculiar 
province  of  the  courts  of  the  State  to  decide  in  any  given 

*o  Wade  v.  Walnut,  105  U.  S.  1,  26  L.  Ed.  1027. 

41  United  States  v.  Stanford  (C.  C.)  69  Fed.  25. 

42  Wade  v.  Travls  County,  81  Fed.  742,  26  C.  C.  A.  589. 
4«  Randall  v.  Brijcham,  7  Wall.  523,  19  L.  Ed.  285. 
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j^j  ^  Vrhether  or  not  a  Statute  has  been  passed  by  thc  leg- 

'^üre  in  a  manner  duly  complying  with  these  require- 

"6|3ts  of  the  Constitution,  involving,  as  the  inquiry  neces- 

^nly  does,  a  construction  of  the  Constitution  and,  in  some 

^^ses,  a  scrutiny  of  the  doings  of  the  legislature.    When 

^"^  highest  court  of  the  State  has  given  its  judgment  on  a 

P^int  of  this  kind,  it  will  not  be  reviewed  by  the  courts 

^^  the  United  States,  but  the  decision  will  be  accepted  by 

^•^em  as  binding  and  conclusive.**     In  some  of  the  states, 

ine  rule  prevails  that  an  engrossed  act  of  the  legislature, 

auJy  approved,  signed,  and  filed,  is  conclusive  evidence  of 

'^s  Contents,  and  cannot  be  contradicted  by  any  evidence 

»y/iatever.    When  the  courts  of  the  State  have  established 

this  rule  by  their  decisions,  it  will  be  accepted,  so  far  as 

concerns  the  legislation  of  that  State,  by  the  federal  courts 

3nd  applied  by  them  whenever  called  upon  to  decide  a  sim- 

^  ar  question.**    On  the  other  band,  it  is  the  recognized  rule 

'^  sotne  of  the  states  that  the  due  authentication  and  en- 

/^^Inient  of  a  Statute  afford  only  prima  facie  evidence  of 

^   P3.ssage;    that  the  Journals  of  the  legislature  may  be 

^niined  for  the  purpose  of  ascertaining  whether  a  meas- 

,^  Was  enacted  in  the  mode  prescribed  by  the  constitu- 

^^>    and  that  if  the  entries  in  the  Journals  explicitly  and 

^^quivocally  contradict  the  evidence  furnished  by  the  en- 

^Wed  bill,  such  entries  will  control.     Such  a  rule  is  also 

^otisidered  imperatively  binding  on  the  federal  courts  when 

adtninistering  the  law  of  the  State  where  it  prevails,  be- 

cause  it  relates  to  the  construction  of  constitutional  and 

statutory  provisions  of  the  State  law.*'     Again,  if  the  de- 

cisions  of  the  supreme  court  of  a  State  establish  the  rule 

that  an  act  of  the  legislature  of  that  State  is  not  valid  un- 

Jess  the  legislative  Journals  show  that  it  was  passed  by  a 

majority  of  all  the  members  elected  in  each  house  of  the 

legislature,  this  rule  will  be  held  obligatory  on  the  United 

44  Atlantic  &  Gtilf  R.  Co.  v.  Georgia,  98  U.  S.  359,  25  L.  Ed.  185; 
Crowther  v.  FideUty  Insurance,  Trust  &  Safe-Deposit  Co.,  85  Fed. 
41,  29  C.  C.  A.  1. 

4s  United  States  v.  Andern  (D.  C.)  158  Fed.  996. 

4«  Chicago,  B.  &  Q.  R.  Co.  v.  Smyth  (C.  C.)  103  Fed.  376. 
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States  Courts  in  all  cases  originating  in  that  state.*^  In 
further  illustration  of  this  general  principle,  it  may  be  notcd 
that  an  amendatory  State  Statute  will  not  be  declared  in- 
valid by  the  Supreme  Court  of  the  United  States,  on  thc 
ground  that  some  of  its  provisions  are  not  within  the  scope 
of  its  title,  where  the  title  contains  a  reference  to  the  Stat- 
ute amended,  and  where  this,  under  the  decisions  of  the 
courts  of  the  State,  is  sufHcient  to  sustain  its  validity/' 

So  also  as  to  the  repeal  of  Statutes.  It  often  becomes  a 
question  whether  or  not  a  given  Statute  was  intended  to  be 
repealed  by  a  later  act  of  a  more  general  character  and 
covering  the  same  subject-matter,  or  whether  a  repeal  by 
implication  is  to  be  deduced  from  the  terms  of  a  subse- 
quent  Statute  not  explicitly  referring  to  the  earlier  law,  or 
whether  a  Statute  previously  in  force  but  omitted  from  a 
subsequent  general  revision,  compilation,  or  codification  of 
the  laws  of  the  State,  continues  effective  or  is  to  be  takcn 
as  repealed.  On  any  question  of  this  kind,  the  final  and 
authoritative  decision  rests  with  the  highest  court  of  the 
particular  State;  and  when  it  has  adjudicated  the  point, 
the  federal  courts  will  be  bound  to  accept  and  follow  its 
decision,  entirely  without  regard  to  the  fact  that  thcy 
would  have  reached  an  opposite  conclusion  if  deciding  the 
case  according  to  their  own  judgment,  or  if  deciding  a 
similar  question  with  regard  to  the  Statutes  of  the  United 
States." 

CONSTITUTIONALITY  OF  STATUTES 

173.  Where  the  validity  of  a  State  Statute  is  questioned 
only  on  the  ground  of  its  being  in  violation  of  the 
provisions  of  the  Constitution  of  the  State  (exclud- 
ing  questions  as  to  its  confiict  with  the  constitu- 

*i  Town  of  South  Ottawa  v.  Perklns,  94  U.  S.  260.  24  L.  Ed.  154. 

4(t  Knights  Templars  &  M.  L.  Indemnlty  Co.  t.  Jarman,  187  ü.  S. 
197,  23  Sup.  et  108,  47  L.  Ed.  139. 

4»  Ughbanks  v.  Armstrong,  208  U.  S.  481,  28  Sup.  Ct.  372,  52  U  Bd. 
582;  Peik  v.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164,  24  L.  Ed.  97; 
BaUey  v.  Magwire,  22  WaU.  215,  22  L.  Bd.  850;  Black  y.  Elkbom 
Min.  Co.  (C.  C.)  47  Fed.  600. 
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tion  or  laws  of  the  United  States),  a  decision  of 
the  highest  court  of  the  State,  whether  it  sustains 
the  Statute  or  holds  it  to  be  unconstitutional,  will 
be  accepted  as  absolutely  final  and  conclusive  by 
all  tfae  courts  of  the  United  States,  and  they  will 
not  review  or  re-examine  the  question. 

The  constitutional  validity  of  a  State  Statute  may  be  assail- 
ed  on  the  ground  that  it  violates  some  provision  of  the  fed- 
eral  Constitution  or  of  an  act  of  Congress,  or  on  the  ground 
that  it  is  in  conflict  with  some  provision  of  the  Constitution  of 
the  State,  or  on  both  such  grounds  at  the  same  time.  So 
far  as  regards  the  question  of  its  conformity  to  the  Consti- 
tution and  laws  of  the  Union,  the  federal  courts  have  al- 
ways  been  very  firm  in  claiming  for  themselves  the  right 
of  deciding  according  to  their  own  judgment,  uncontrolled, 
and  even  uniniluenced,  by  any  adjudications  of  the  State 
courts  on  the  same  point.  But  on  the  other  band,  they 
have  not  hesitated  to  concede  to  the  courts  of  each  State  a 
like  exclusive  privilege  and  power  of  deciding  upon  the 
constitutionality  of  a  Statute  when  measured  by  the  re- 
quirements  of  the  State  Constitution.  Therefore,  when  the 
highest  court  of  a  State  has  given  its  solemn  judgment  upon 
the  validity  of  a  Statute  of  the  State,  as  tested  by  its  con- 
formity or  repugnance  to  the  requirements  of  the  State  Con- 
stitution, its  decision  will  be  accepted  by  all  the  federal 
courts,  from  the  highest  to  the  lowest,  as  absolutely  final 
and  as  precluding  any  independent  investigation  of  the 
same  questions  on  their  part.  This  rule  is  supported  by  an 
unbroken  and  uniform  current  of  authorities  stretching 
from  almost  the  very  foundation  of  the  government  to  the 
present  day.'®     And  an  examination  of  these  authorities 

Bo  Montana  ex  rel.  Halre  v.  Rice,  204  U.  S.  291,  27  Sup.  Ct.  281, 
ZI  I».  Ed.  490;  Carstalrs  ▼.  Cochran,  193  U.  S.  10,  24  Sup.  Ct.  318, 
48  Li.  Ed.  596;  Rasmussen  v.  Idaho,  181  U.  S.  198,  21  Sup.  Ct.  594, 
45  I«.  Ed.  820;  Brown  v.  New  Jersey,  175  U.  S.  172,  20  Sup.  Ct 
77,  44  L.  Ed.  119;  Merchants'  &  Manufacturers'  Nat.  Bank  v.  Penn- 
sylvania, 167  U.  S.  461,  17  Sup.  Ct.  829,  42  L.  Ed.  236;  Pallbrook 
Irr.  Dlst  T.  Bradley,  164  U.  S.  112,  17  Sup.  Ct  56,  41  L.  Ed.  369; 
Post  ▼.  Supervisors,  105  ü.  S.  667,  26  K  Ed.  1204;   Aüantlc  &  G. 
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will  show  that  it  makes  no  difference  in  the  application  of 
the  rule  whether  the  judgment  of  the  State  court  was  in 
favor  of  er  against  the  validity  of  the  Statute.  In  either 
case  it  will  bind  the  United  States  courts  as  a  precedent. 
If  the  Statute  was  adjudged  constitutional,  they  will  not 
hear  any  argument  against  it  on  the  same  grounds.  If  it 
was  held  void,  they  will  consistently  refuse  to  enforce  it 
On  the  latter  point  it  was  once  remarked  by  Judge  Mc- 
Crary :  "I  am  not  aware  that  the  federal  courts  have  ever, 
in  the  course  of  our  history,  undertaken  to  enforce  a  State 
Statute  which  has  been  held  void  by  the  supreme  judicial 
authority  of  the  State.  I  should  hesitate  long  before  un- 
dertaking  to  enforce  in  this  tribunal  any  act  of  the  State 
legislature  which  the  supreme  court  of  the  State  had  held, 
for  any  reason,  to  be  null  and  void.  To  do  so  would  be  to 
give  suitors  who  can  come  here  an  unjust  advantage  over 
Citizens  of  the  State,  who  are  compelled  to  submit  their 
rights  to  the  determination  of  the  State  courts."'^     Nor 

R.  Co.  V.  Georgia,  98  U.  S.  350,  25  L.  Ed.  185 ;  Cass  Coiinty  v. 
.Tohnston,  95  ü.  S.  300,  24  L.  Ed.  416;  Leavenworth  CJounty  v. 
Barnes,  94  U.  S.  70,  24  L.  Ed.  63;  Gut  y.  Minnesota,  9  WalL  35, 
19  L.  Ed.  573;  Amey  v.  AUegheny  City,  24  How.  364,  16  L.  Bd. 
614 ;  Luther  y.  Borden,  7  How.  1,  12  I/.  Ed.  581 ;  Nesmlth  y.  Sheldon, 
7  How.  812,  12  L.  Ed.  925;  Bank  of  Hamilton  y.  Dudley,  2  Pet 
492,  7  L.  Ed.  496;  Calder  y.  Bull,  3  Dali.  386,  1  L.  Ed.  648;  South- 
ern R.  Co.  y.  McNeUl  (C.  C.)  155  Fed.  756;  Hughes  y.  Pflanz,  138 
Fed.  980,  71  C.  C.  A.  234;  Rees  v.  Olmstead,  135  Fed.  296,  68  C.  0. 
A.  50;  Kane  v.  Brie  R.  Co..  133  Fed.  681,  67  C.  C.  A.  653,  68  L.  R.  A. 
788;  Mohl  y.  Lamar  Canal  Co.  (C.  C.)  128  Fed.  776;  WUliams  ▼. 
Stearns  (C.  C.)  126  Fed.  211;  Underground  R.  R.  y.  City  of  New  Yorit, 
116  Fed.  952;  Estill  County  y.  Embry,  112  Fed.  882,  50  O.  C.  A.  573: 
Clark  y.  Russell,  97  Fed.  900,  38  C.  C.  A.  541;  Liverpool  &  London 
&  Globe  Ins.  Co.  y.  Clunie  (C.  C.)  88  Fed.  160 ;  Sutherland-Innes  Co. 
y.  Village  of  Eyart,  86  Fed.  597,  30  C.  C.  A.  305;  Hoyt  y.  Gleason 
(C.  C.)  65  Fed.  685;  Fidelity  Insurance,  Trust  &  Safe-Deposit  Co. 
y.  Shenandoah  Iron  Co.  (C.  C.)  42  Fed.  372;  Southern  Pac.  R.  Co. 
y.  Orton  (C.  C.)  32  Fed.  457;  Reclamation  District  No.  108  y.  Hagar 
(C.  C.)  4  Fed.  366,  6  Sawy.  567;  Smith  y.  Tallapoosa  County,  2 
Woods,  574,  Fed.  Cas.  No.  13,113;  McCoy  y.  Washington  County, 
3  Wall.  Jr.  381,  Fed.  Cas.  No.  8,731 ;  Dubols  v.  McLean,  4  McLean. 
486,  Fed.  Cas.  No.  4,107;  Talcott  y.  Pine  Groye,  1  Flip.  120,  Fed. 
Cas.  No.  13,735. 

61  Kaeiser  y.  Illinois  Cent.  B.  Co.  (C.  C.)  18  Fed.  151.     Bat  see 
Talcott  y.  Pine  Groye  Tp.,  1  Flip.  120,  Fed.  Cas.  No.  13.735,  holding 
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is  it  permissible  or  proper  for  the  federal  court  to  dis- 
parage  the  authority  of  the  decision  of  the  State  court,  on 
such  a  question,  however  profoundly  the  former  court  may 
be  convinced  that  the  latter  court  was  in  error,  or  how- 
ever eccentric  may  appear  its  ruling  when  viewed  in  the 
light  of  general  principles  and  of  the  general  current  of 
authorities.  As  declared  by  the  United  States  Supreme 
Court,  when  the  highest  court  of  a  State  has  decided  that 
a  certain  Statute  is  in  harmony  with  the  Constitution  of  the 
State,  a  federal  court  will  not  be  justified  in  holding  ad- 
versely  on  the  ground  that  the  decision  of  the  State  court 
is  in  conflict  with  the  general  principles  of  constitutional 
law.'*  And  if  the  state  court  has  based  its  ruling  upon  the 
strict  letter  of  the  State  Constitution,  still  less  is  it  per- 
missible for  the  national  courts  to  go  outside  the  terms 
of  that  instrument  in  search  of  grounds  for  either  sus- 
taining  or  overthrowing  the  Statute.  The  policy,  the  wis- 
dom,  the  justice,  or  the  fairness  of  a  State  Statute,  if  these 
matters  are  suitable  for  the  consideration  of  the  State 
Courts,  are  certainly  not  proper  subjects  for  review  or 
criticism  by  the  courts  of  the  United  States.*^'  On  almost 
exactly  similar  principles,  a  federal  court  is  bound  by  a 
decision  of  the  supreme  court  of  a  State  holding  that,  while 
an  act  of  the  legislature  extending  the  boundaries  of  a  city 
so  as  to  embrace  territory  formerly  included  within  other 
municipal  corporations  was  void,  as  in  conflict  with  the 
State  Constitution,  yet  it  constituted  color  of  law,  and  the 
validity  of  the  city  government  established  thereunder 
could  not  be  inquired  into  after  it  had  been  organized,  and 
had  exercised  authority  over  the  annexed  territory,  for 

that,  wbere  tbe  decision  of  the  highest  court  of  a  State,  fioldiug  an 
act  of  the  legislature  unconstltutlonal,  is  not  based  upon  any  pro- 
Tision  of  the  State  Constitution,  but  upon  certain  general  principles. 
applicable  alike,  If  correct,  to  all  the  State  governments  and  that 
of  the  United  States,  the  federal  courts  are  not  bound  to  follow 
such  decision. 

»2Fallbrook  Irrigation  Dlst  v.  Bradley,  164  U.  S.  112,  17  Sup. 
et  56,  41  li.  Ed.  369. 

M  Hunter  v.  City  of  Plttsburgh,  207  U.  S.  161,  28  Sup.  Ct.  40,  52 

L.  Ed.  151. 


660  STATE  DECISIONS  ON  STATE  STATUTES  (Ch.  14 

a  number  of  years  without  question,  and  the  prior  munici- 
pal  governments  therein  had  been  for  that  length  of  timc 
dissolved  and  their  records  surrendered  to  the  city,  the 
question  being  one  of  purely  local  law ;  nor  can  the  eff ect 
of  such  decision  be  avoided  by  allegations  in  the  bill  that 
complainants,  as  residents  of  the  annexed  territory,  never 
acquiesced  in  or  consented  to  the  Jurisdiction  of  the  city 
over  them  or  their  property,  where  they  took  no  steps  to 
test  its  legality.*** 

Municipal  Orditiances 

The  same  rule  applies  to  decisions  of  the  highest  court 
of  a  State  concerning  the  constitutional  validity  of  ordi- 
nances  of  its  municipal  corporations.  When  these  are  not 
questioned  on  the  ground  of  their  infringing  or  denying 
any  rights  secured  by  the  federal  Constitution  or  laws,  the 
question  of  their  validity  is  entirely  one  ol  local  law,  as 
to  which  the  judgment  of  the  supreme  judicial  authority  of 
the  State  is  final  and  conclusive.  If,  therefore,  the  court  of 
last  resort  in  the  State  afiirms  the  validity  of  a  municipal 
ordinance,  as,  for  instance,  one  passed  in  the  exercise  of 
the  police  power  or  regulating  trades  and  occupations,  its 
decision  is  binding  on  the  federal  courts,  and  they  will  not 
consider  the  question  open  to  independent  examination  on 
their  part.*^*^ 


STATUTORY  CONSTRUCTION  IN  GENERAL 

174.  The  settled  construction  of  a  State  Statute,  by  the  ju- 
dicial decisions  of  the  highest  court  of  the  State, 
constitutes  a  part  of  the  law  the  same  as  if  it  were 
written  into  the  terms  of  the  act,  and  will  be  re- 
garded  by  the  courts  of  the  United  States   (no 

«*  McCain  v.  City  of  Des  Moines,  174  U.  S.  168,  19  Sup.  Ct  6H 
43  Im  Ed.  936. 

85  Miller  v.  Amnion.  145  TJ.  S.  421,  12  Sup.  Ct.  884,  36  U  Bd. 
759;  Flanigan  v.  Sierra  County,  196  U.  S.  553,  25  Sup.  Ct.  314.  4» 
L.  Ed.  597;  Whltmier  &  Filbrick  Co.  v.  City  of  Buffalo  (C.  C.)  118 
Fed.  773. 
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f ederal  question  being  involved)  as  abaolutely  and 
imperatively  binding  upon  tfaem  aa  a  rule  of  de- 
cision. 

General  Rule 

The  foregoing  rule  was  announced  by  thc  Suprcmc 
Court  of  the  United  States  at  a  very  early  day,  and  has  ever 
since  been  consistently  followcd  and  adhered  to."*     The 

»•LlDdsley  T.  Natural  Carbonlc  Gas  Co.,  220  U.  S.  61,  31  Sup. 
et  387,  55  L.  Ed.  360;  Warburton  v.  White,  176  U.  S.  484,  20 
Sup.  et  404,  4^  L.  Ed.  555;  TuUis  v.  Lake  Erle  &  W.  R.  Co.,  175 
U.  8.  348,  20  Sup.  Ct  136,  44  L.  Ed.  102;  Missouri,  K.  &  T.  Ry. 
Co.  V.  McCann,  174  U.  S.  580,  19  Sup.  Ct  755,  43  L.  Bd.  1003;  IIU- 
Dois  Cent  R.  Co.  y.  Illinois  ex  rel.  Butler.  163  U.  S.  142,  16  Sup.  Ct. 
1096,  41  L.  Ed.  107 ;  New  York,  L.  E.  &  W.  R.  Co.  y.  Pennsylyania, 
158  U.  8.  431,  15  Sup.  Ct.  896.  39  L.  Ed.  1043 ;  Leeper  y.  Texas,  139 
U.  8.  462,  11  Sup.  Ct  577,  35  L.  Ed.  225;  Comell  Unlyersity  v. 
Fiske,  136  ü.  8.  152,  10  Sup.  Ct.  775,  34  L.  Bd.  427;  Sucher  y. 
Chcshire  R.  Co.,  125  U.  8.  555,  8  Sup.  Ct  974,  31  L.  Ed.  795;  Mem- 
phis &  C.  R.  Co.  y.  Gaines,  97  U.  8.  697,  24  L.  Ed.  1091;  Dayie 
V.  Briggs,  97  U.  8.  628,  24  L.  Ed.  1086;  Lambom  y.  Dickinson 
Gonnty  Com'rs,  97  V.  8.  181,  24  L.  Ed.  926;  Meister  y.  Moore, 
96  U.  8.  76,  24  L.  Ed.  826;  State  Railroad  Tax  Cases,  92  U.  8. 
575,  23  L.  Ed.  663;  Aicardi  y.  Alabama,  19  Wall.  635,  22  L.  Ed. 
215;  CarroU  County  Snp'rs  y.  United  States  ex  rel.  Reynolds,  18 
Wall.  71,  21  L.  Ed.  771;  City  of  Richmond  y.  Smith,  Use  of  Clen- 
denin,  15  Wall.  429,  21  L.  Ed.  200;  Morgan  y.  Town  Clerk,  7  Wall. 
610,  19  L.  Ed.  202;  Lefflngwell  y.  W^arren,  2  Black,  599,  17  L. 
Ed.  261;  Sumner  y.  Hicks,  2  Black,  532,  17  L.  Ed.  355;  Phalen 
y.  Virginia,  8  How.  163,  12  L.  Ed.  1030;  Kinney  y.  Clark,  2  How. 
76, 11  L.  Ed.  185;  Harpendlng  y.  Reformed  Protestant  Dutch  Church, 
16  Pet  455,  10  L.  Ed.  1029;  Brashear  y.  West,  7  Pet.  608,  8  L. 
Ed.  801;  Liyingston  y.  Moore,  7  Pet  469,  8  L.  Ed.  751;  Green  y. 
Xeal,  6  Pet.  291,  8  L.  Ed.  402;  Ross  y.  McLung,  6  Pet  283,  8  L.  Ed. 
400;  Binde  y.  Vattler,  5  Pet  308,  8  L.  Ed.  168;  Ilenderson  y. 
GrifBn,  5  Pet.  151,  8  L.  Ed.  79;  United  States  y.  Morrison,  4  Pet 
124,  7  L.  Ed.  804;  McCluny  v.  Silliman,  3  Pet  270,  7  L.  Ed.  676; 
Beach  y.  Viles,  2  Pet.  678,  7  L.  Ed.  559 ;  Gardner  y.  Collins,  2  Pet 
58,  7  L.  Ed.  347;  Ross  y.  Doe  ex  dem.  Barland,  1  Pet  655,  7  L.  Bd. 
302;  FuHerton  y.  Bank  of  United  States,  1  Pet.  604,  7  L.  Bd.  280; 
Waring  y.  Jackson  ex  dem.  Eden,  1  Pet  570,  7  L.  Ed.  266;  Dayis  y. 
Mason,  1  Pet  503,  7  L.  Ed.  239;  D'Wolf  y.  Rabaud,  1  Pet  476,  7 
L.  Ed.  227;  Bell  y.  Morrison,  1  Pet  351,  7  L.  Ed.  174;  McCormick 
y.  Sulliyant,  10  Wheat.  192.  6  L.  Ed.  300;  Elmendorf  y.  Taylor, 
10  Wheat  152,  6  L.  Ed.  289;  Thatcher  y.  Powell,  6  Wheat.  119,  5 
Lw  Ed.  221;    Shipp  y.  MUler,  2  Wheat.  316,  4  L.  Ed.  248;    Mutual 
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theory  upon  which  it  rests  is  that  the  Interpretation    of  the 
statutory  law  of  a  State  is  exclusivcly  a  matter  foar     the 
judgment  of  the   State  tribunals,  no  qucstion  und^r-      the 
national  Constitution  or  laws  being  involved,  and  ttM.SL't,  as 
the  federal  courts  adm  in  ister  the  laws  of  the  several     states 
in  which  they  sit,  in  all  cases  not  growing  out  of  fed^raJ 
Jurisdiction  or  federal  law,  they  are  to  seek  that  la.'^w^  in 
the  Statute  book  of  the  State  and  its  Interpretation    in     the 
opinions  of  the  highest  court  of  the  State.    For  it  is  3.    '^f 
recognized  principle  of  statutory  construction  that     ^^--^ 
liberate  and  settled  Interpretation  placed  upon  a  st^^™ 
by  a  court  having  authority  has  the  force  of  law,  an</  JS 

Assur.  Soc.  V.  Watts,  1  Wheat.  279.  4  I/.  Ed.  91;    Polk  v.  Wendal. 
9  Cranch,  87,  3  L.  Ed.  665;    McKeen  y.  Delancy,  5  Granch,  22,  3 
L.  Ed.  25;   Malloy  y.  American  Hide  &  Leather  Co.,  185  Fed.  776, 
107  C.  C.  A.  646;    Yarrington  v.  Delaware  &  Hudson  CJo.  (C  C.) 
143  Fed.  565;    Jacobs  y.  Glucose  Sugar  Refinlng  Co.  (C.  C.)  140 
Fed.  766;    American  Sugar  Refinlng  Co.  y.  City  of  New  Orleans, 
119  Fed.  691,  56  C.  C.  A.  328 ;   People's  Nat.  Bank  y.  Marye  (C.  C.) 
107  Fed.  570;    Guaranty  Trust  Co.  of  New  York  v.  Galyeston  City 
R.  Co.,  107  Fed.  311,  46  C.  C.  A.  305;    New  York  Life  Ins.  Co.  v. 
Board  of  Com'rs  of  Cuyahoga  County,  Ohio   (C.   C.)  99  Fed.  846; 
Rummel  y.  Butler  County  (C.  C.)  93  Fed.  304;    Perklns  y.  Boston 
&  A.  R.  Co.  (C.  C.)  90  Fed.  321;   Läpp  y.  Ritter  (C.  C.)  88  Fed.  108; 
Bergman  y.  Bly,  66  Fed.  40,  13  C.  C.  A.  319;    Berrlan  y.  Rogers 
(C.  C.)  43  Fed.  467;    Raymond  y.  Parlsh  of  Terr^onne  (C.  C.)  28 
Fed.  773;    Wilson  y.  Neal  (C.  C.)   23  Fed.  129;    Katzenberger  y. 
City  of  Aberdeen  (D.  C.)  16  Fed.  745;    Crooks  y.  Stuart  (C.  C.)  7 
Fed.  800;   New  Hampshire  y.  Grand  Trunk  Ry.  (C.  C.)  3  Fed.  887: 
Woolsey  y.  Dodge,  6  McLean,  142,  Fed.  Gas.  No.  18,032;   Paine  y. 
Wrlght,  6  McLean,  395,  Fed.  Gas.  No.  10,676;   Wick  y.  The  Samuel 
Strong,  6  McLean,   587,   Fed.    Gas.   No.   17,607;    Qrifflng   y.   Glbb, 
McAll.  212,  Fed.  Gas.  No.  5,819;    Goolidge  y.  Curtis,  1  Bond,  222, 
Fed.  Gas.  No.  3,184;    Evans  y.  City  of  Plttsburgh,  Fed.  Gas.  No. 
4,568;    Merrill  y.  Town  of  Portland,  4   Cllff.    138,  Fed.   Cas.   No. 
9,470;    Oliver  y.  City  of  Omaha,  3  DIU.  368,  Fed.  Cas.  No.  10,490: 
Hawes  y.  Contra  Costa  Water  Co.,  5  Sawy.  287,  Fed.  Cas.  No.  6,235; 
Bank  of  United  States  y.  Longwortb,  1  McLean,  35,  Fed.  Gas.  No. 
923;    Thompson   y.    Phillips,   Baldw.   246,   Fed.    Cas.    No.    13,974: 
Springer  y.  Foster,  2  Story,  383,  Fed.  Gas.   No.  13.266;    Boyle  r. 
Arledge,  Hempst.  620,  Fed.  Cas.  No.  1,758;    Heydock  y.  Stanhope, 
1  Gurt.  471,  Fed.  Cas.  No.  6,445;   Oleott  y.  Fond  du  Lac  County.  2 
Biss.  368,  Fed.  Cas.  No.  10,479;    Leyy  y.  Mentz,  23  La.  Ana  262; 
Commonwealth  y.  International  Haryester  Co.  of  America,  131  Kj. 
551.  115  S.  W.  703.  133  Am.  St.  Rep.  256. 
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of  the  same  efficacy  as  if  it  were  written  into  the  language 
of  the  Statute.  "Legis  interpretatio  legis  vim  obtinet." 
And  on  these  principles  the  courts  of  the  United  States 
base  the  rule  that  a  construction  placed  upon  a  State  Stat- 
ute by  the  highest  judicial  tribunal  of  the  State,  which  has 
been  adhered  to  and  become  the  settled  law  of  the  State, 
is  just  as  binding  on  the  federal  courts  as  if  it  constituted 
a  part  of  the  written  act.*^  Hence  it  is  immaterial  that  a 
federal  court,  if  it  merely  undertook  to  construe  the  Stat- 
ute from  a  study  of  its  language,  would  reach  a  different 
conclusion  as  to  its  meaning  from  that  assigned  to  it  by 
the  State  court.  That  conclusion  will  be  laid  aside,  and  the 
Statute  will  be  taken  to  mean  what  the  State  court  declares 
it  to  mean.'*  And  again,  though  it  might  be  possible  fairly 
to  construe  a  State  Statute  in  such  a  manner  as  to  reconcile 
it  with  the  provisions  of  the  federal  Constitution,  yet  if 
the  highest  court  of  the  State  has  definitely  interpreted 
it  as  having  a  particular  meaning  or  applicability,  that  con- 
struction will  be  accepted  as  Controlling  by  the  United 
States  Supreme  Court,  although  the  consequence  is  that 
it  will  thereby  be  compelled  to  adjudge  the  enactment  un- 
constitutional  and  void.** 

State  Laws  Extended  over  Territories 

Where  an  act  of  Congress  extends  the  general  body  of 
the  statutory  law  of  a  particular  state  over  one  of  the  ter- 
ritories, it  is  a  settled  rule  that  the  settled  judicial  con- 
struction of  such  Statutes,  fixed  by  the  highest  court  of  the 
State  before  the  act  of  Congress,  is  presumed  to  have  been 
adopted  also  and  intended  to  constitute  a  part  of  the  law 
so  put  in  force  in  the  territory.  Therefore  the  federal 
courts  sitting  in  the  territory  are  imperatively  bound  to 
follow  the  decisions  of  the  state  court,  on  all  questions 
conceming  the  meaning  and  application  of  those  Statutes, 

»7  Josepb  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  784,  93  0.  0.  A. 
204;  Zeiger  v.  Pennsylvania  B.  CJo.  (0.  C.)  151  Fed.  348;  Oleott  v. 
Fond  du  Lac  Ck>unty,  2  Blas.  368,  Fed.  Gas.  No.  10,479. 

»9  Commonwealth  v.  International  Harvester  Co.  of  America,  131 
Ky.  551,  115  S.  W.  703,  133  Am.  St  Bep.  256. 

»»  Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  Bd.  547. 
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at  least  where  they  were  rendered  before  thc  adoption  o£ 
the  Statutes  by  the  act  of  Congress.** 

Different  Interpretations  in  Different  States 

Where  two  or  more  states  ha ve  adopted  Statutes  in  thc 
same  or  substantially  the  same  terms,  but  their  courts 
differ  in  regard  to  the  Interpretation  of  such  a  Statute,  thc 
federal  courts  will  administer  the  laws  of  each  State,  as 
therein  construed,  without  regard  to  the  apparcnt  incon- 
sistency  which  will  result  in  their  own  decisions.  In  this 
event,  such  local  Statutes  are  treated  as  different  laws,  each 
embodying  the  particular  construction  of  its  own  State, 
and  enforced  in  accordance  with  it  in  all  cases  arising  an- 
der it.«^ 

Requisites  of  Decision  as  a  Prccedent 

The  rule  which  requires  the  federal  courts  to  follow  the 
rulings  of  the  State  courts  with  reference  to  all  questions 
of  statutory  construction  "has  grown  up  and  been  held 
with  constant  reference  to  the  other  rule,  stare  decisis; 
and  it  is  only  so  far  and  in  such  cases  as  this  latter  rule 
can  operate  that  the  other  has  any  effect.  If  the  construc- 
tion put  by  the  court  of  a  State  upon  one  of  its  Statutes  was 
not  a  matter  in  judgment,  if  it  might  have  been  deeided 
either  way  without  affecting  any  right  brought  into  ques- 
tion,  then,  according  to  the  principles  of  the  common  law, 
an  opinion  on  such  a  question  is  not  a  decision.  To  make 
it  so,  there  must  have  been  an  application  of  the  judicial 
mind  to  the  precise  question  necessary  to  be  determined 
to  fix  the  rights  of  the  parties  and  decide  to  whom  the 
property  in  contestation  belongs.  And  therefore  this  court 
and  other  courts  organized  under  the  common  law  has 

60  Robinson  v.  Belt»  100  Fed.  718,  40  G.  C.  A.  664;  Appoloe  t. 
Brady,  49  Fed.  401,  1  C.  C.  A.  299;    Sanger  ▼.  Flow,  48  FedL  IK. 

1  G.  G.  A.  50 ;   Ralnwater-Boogher  Hat  Go.  y.  Malcolm,  51  FedL  734. 

2  G.  0.  A.  476. 

•1  Shelby  v.  Guy,  11  Wheat.  361,  6  L.  Ed.  495;  Ghristy  ▼.  Prtd- 
geon,  4  Wall.  196,  18  L.  Ed.  322;  Louisiana  ex  rel.  Sonthem  Bank 
V.  Pilsbury,  105  ü.  S.  278,  26  L.  Ed.  1090 ;  Randolph's  Bx'r  v.  Qnid- 
iiick  Go.,  135  U.  S.  457,  10  Sup.  Gt  655,  34  L.  Bd.  200;  Bauserman 
V.  Blunt,  147  U.  S.  647,  13  Sup.  Gt  466,  37  L.  Bd.  816. 
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never  held  itself  bound  by  any  part  of  an  opinion,  in  any 
case,  which  was  not  needful  to  the  ascertainment  of  the 
right  er  title  in  question  betwecn  the  parties."  •* 

Absence  of  State  Decisions  and  Conßicting  Decisions 

If  there  is  no  decision  by  the  courts  of  a  State  on  the 
interpretation  of  a  Statute  of  the  State,  and  nothing  on 
which  to  found  a  practica!  construction,  or  if  the  decisions 
of  the  State  courts  are  conflicting  and  the  interpretation 
unsettled,  then  the  federal  courts  will  decide  for  themselves 
as  to  the  true  construction  of  the  Statute.' •  And  if  the 
highest  judicial  tribunal  of  the  State  adopts  new  views  as 
to  the  proper  construction  of  a  Statute  of  the  State,  and 
revcrses  its  former  decisions,  the  federal  courts  will  fol- 
low  the  latest  settled  adjudications,"*  But  to  this  last  rule 
there  is  a  well-defined  exception,  which  has  been  expressed 
as  foUows:  "When  contracts  and  transactions  have  been 
entered  into,  and  rights  have  accrued  thereon,  under  a 
particular  State  of  the  decisions,  or  when  there  has  been 
no  decision,  of  the  State  tribunals,  the  federal  courts  prop- 
erly  claim  the  right  to  adopt  their  own  interpretation  of 
the  law  applicable  to  the  case,  although  a  different  inter- 
pretation may  be  adopted  by  the  State  courts  after  such 
rights  have  accrued.  But  even  in  such  cases,  for  the  sake 
of  harmony  and  to  avoid  confusion,  the  federal  courts  will 
lean  towards  an  agreement  of  views  with  the  State  courts, 
if  the  question  seems  to  them  balanced  with  doubt."  •* 

lUustrations  and  Applications  of  Rule — Statute  of  Frauds 

The  construction  which  has  been  placed  by  the  highest 
court  of  a  State  upon  any  particular  clause  or  section  of  the 
Statute  of  frauds,  as  in  force  in  that  State,  furnishes  an 
imperative  rule  for  the  decisions  of  the  federal  courts  when 

•>  Carroll  ▼.  CarroU's  Lessee,  16  How.  275,  286»  14  L.  Ed.  936. 

•»  Gardner  v.  ColUna,  2  Pet.  58,  7  L.  Ed.  347;  Sohn  v.  Waterson, 
17  Wall.  596,  21  L.  Ed.  737;  Burgess  v.  Seligman,  107  U.  S.  20,  2 
Sup.  Ct.  10,  27  L.  Bd.  359;  Myrlck  v.  Heard  (C.  C.)  31  Fed.  241; 
Southern  Pac.  K.  Co.  v.  Orton  (0.  C.)  32  Fed.  457. 

«*LefflngweU  v.  Warren,  2  Black,  599,  17  L.  Ed.  261;  Green  v. 
Neal,  6  Pet  291,  8  L.  Bd.  402. 

•B  Burgess  y.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Bd.  850. 
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administering  the  law  of  that  State,  irrespective  of  their 
own  views,  and  without  regard  to  the  fact  that  the  same 
words  may  be  differently  interpreted  in  other  states." 
Thus,  for  instance,  the  validity  and  effect  of  a  guaranty  of 
a  note  made  in  a  given  State  is  govemed  by  the  Statute  of 
frauds  of  that  State,  as  interpreted  by  its  courts,  when 
sued  on  in  a  federal  court;  for  that  Statute  is  a  "law  of 
the  State"  declared  by  the  act  of  Coqgress  to  be  the  rule 
of  decision  in  the  United  States  courts,  and  the  constnic- 
tion  of  it  by  the  highest  court  of  the  State,  being  author- 
itative,  is  to  be  treated  as  a  part  of  it.*^ 

Criminal  SMutes 

Persons  convicted  of  criminal  offenses  under  the  laws 
of  the  States  frequently  apply  to  the  courts  of  the  United 
States  for  release  on  habeas  corpus  (or  on  writ  of  error 
to  the  highest  court  of  the  State  to  bring  up  its  judgment 
for  review)  on  the  allegation  that  they  are  deprived  of 
their  liberty  without  due  process  of  law.  This  question 
depends  upon  the  legality  of  the  conviction,  and  that,  in 
turn,  very  often  depends  on  the  construction  of  the  Stat- 
ute under  which  the  proceedings  were  had.  In  all  such 
cases  the  federal  courts  consider  themselves  bound  to  adopt 
and  follow  a  decision  of  the  court  of  last  resort  in  the  State 
which  adjudicates  upon  the  meaning  or  application  of  the 
Statute,  if  and  in  so  far  as  it  may  be  applicable  to  the  pre- 
cise  question  at  issue.**  As  examples  of  the  kind  of  ques- 
tions  which  thus  come  before  the  federal  courts,  and  as  to 
which  they  hold  themselves  bound  by  any  applicable  nil- 
ing  of  the  State  supreme  court,  we  may  mention  the  fol- 
lowing :  Whether  or  not  a  conspiracy  to  defraud  is  a  crime 
under  the  laws  of  the  State  ;••  whether  an  attomey  at  law, 
who  falls  to  pay  over  money  collected  by  him  in  his  pro- 


««Walker  v.  Hafer,  170  Fed.  37,  95  0.  O.  A.  311:  Ballantüie  v. 
Yiing  Wing  (0.  O.)  146  Fed.  621. 

«7  Moses  y.  Lawrence  Gounty  Bank,  149  ü.  S.  298,  13  Snp.  Ot  900, 
37  L.  Ed,  743. 

«8  Love  V.  Busch,  142  Fed.  429,  73  C.  C.  A.  545. 

«•Howard  v.  Fleming,  191  U.  S.  126,  24  Sup.  Gt  48,  48  Ii.  Ed. 
121. 
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fessional  capacity,  may  be  convictcd  of  thc  crime  of  "cm- 
bczzlement  as  an  agent"  ;*•  whether  the  State  Statute  pro- 
viding  for  inquisitions  of  lunacy  in  criminal  cases  is  suf- 
ficiently  comprehensive  to  cover  all  cases  where  the  al- 
leged  insanity  begins  at  any  time  after  a  verdict  of  guilty  ;^^ 
whether  the  resentencing  of  a  criminal  after  the  original 
sentence  had  been  superseded  is  unlawful,  or  is  merely  in 
legal  effect  the  fixing  of  a  new  date  for  the  execution  of 
the  previous  sentence,  which  is  supposed  to  have  remained 
constantly  in  force/* 

Jurisdiction  and  Procedure;  Remedies  and  Defenses 

The  nature  and  extent  of  the  Jurisdiction  vested  in  the 
various  courts  of  a  State,  and  the  powers  and  functions 
which  they  may  lawfully  exercise,  are  peculiarly  matters 
of  local  law,  at  least  where  there  is  no  question  of  their 
infringing  upon  the  appropriate  sphere  of  the  federal 
courts ;  and  as  to  all  such  matters,  the  Statutes  of  the  State, 
as  interpreted  and  applied  by  its  courts,  furnish  the  rule 
for  the  decisions  of  the  United  States  courts,  the  rulings 
of  the  highest  court  of  the  State  being  of  imperative  au- 
thorityJ*  Thus,  the  power  of  the  inferior  courts  of  a 
State  to  make  an  order  at  one  term  to  take  effect  as  of 
another  is  of  a  character  so  essentially  local,  and  a  pro- 
ceeding  so  necessarily  dependent  on  the  revising  tribunal 
of  the  State,  that  the  Supreme  Court  of  the  United  States 
will  conform  to  the  decision  of  the  latter. ''^  So  where  a 
court  of  the  State  has  held  that  it  had  Jurisdiction,  under 
a  Statute  of  the  State,  of  a  petition  for  naturalization  and 
has  granted  a  certificate  of  citizenship,  a  federal  court  of 
concurrent  Jurisdiction,  in  a  proceeding  by  the  government 
to  cancel  the  certificate  for  want  of  Jurisdiction  in  the  State 


TO  iB  re  Ck)nver8e  (C.  C.)  42  Fed,  217. 

Ti  Nobles  y.  Georgia,  168  U.  S.  398,  18  Sup.  Ct.  87,  42  L.  Ed.  515. 

71  Nobles  V.  Georgia,  168  ü.  S.  S98,  18  Sup.  Ct.  87,  42  L.  Ed.  515. 

TS  Forsyth  v.  City  of  Hammond,  166  U.  S.  506,  17  Sup.  Ct  665. 
41  L.  Ed.  1095;  Freeport  Water  Co.  v.  City  of  Freeport,  180  U.  S. 
587,  21  Sup.  Ct.  493,  45  L.  Ed.  679;  DanvlUe  Water  Co.  r.  City 
of  DanvlUe,  180  U.  S.  619,  21  Sup.  Ct.  505,  45  L.  Ed.  696. 

T4  Bank  of  Hamilton  y.  Dudley's  Lessee,  2  Pet.  492,  7  L.  Ed.  4961 
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court,  will,  on  grounds  of  comity  if  for  no  othcr  reason, 
reach  a  conclusion  as  to  the  construction  of  the  State  law 
in  harmony  with  that  of  the  State  court/'  And  again,  a 
decision  by  the  supreme  court  of  a  State  that  the  pro- 
cedure  by  which  a  State  oflficer  was  removed  from  office  by 
the  governor  was  regulär  and  pursuant  to  a  valid  State 
Statute,  is  not  reviewable  by  the  federal  supreme  court, 
unless  fundamental  rights  protected  by  the  federal  Con- 
stitution have  been  infringed.^®  The  same  principle  ap- 
plies  generally  to  State  laws  giving  or  regulating  rights  of 
action,  prescribing  the  procedure  to  be  followed  in  the 
Courts  of  the  State,  and  specifying  the  defenses  which  may 
or  must  be  set  up  in  certain  actions.  When  a  cause  of 
action,  not  existing  at  common  law,  is  created  by  a  State 
Statute,  the  question  when  and  to  whom  the  right  of  ac- 
tion accrues,  and  what  conditions  authorize  its  enforce- 
ment,  is  one  of  judicial  construction,  as  to  which  the  de- 
cisions  of  the  highest  court  of  the  State  are  Controlling  on 
the  federal  courts.^^  An  example  may  be  drawn  from  the 
laws  now  in  force  in  many  of  the  states,  all  more  or  less 
directly  copied  from  the  English  Statute  known  as  "Lord 
Campbeirs  act,"  giving  a  right  of  action  in  damages  against 
one  who  has  negligently  or  wrongfully  caused  the  death 
of  a  human  being.  Where  such  a  Statute  gives  the  right 
of  action  to  the  surviving  relatives  of  the  deceased,  the 
question  whether  it  extends  to  one  who,  though  a  relative, 
is  an  alien  and  a  non-resident,  is  one  of  construction,  and 
the  decision  of  the  highest  court  of  the  State  on  this  point 
will  be  accepted  and  followed  by  the  courts  of  the  United 
States,  unless  the  Solution  of  the  question  may  be  af- 
fected  in  some  way  by  the  provisions  of  a  treaty  with  a 
foreign  power. ^^  So  also  the  decisions  of  the  highest  court 
of  the  State  with  respect  to  the  measure  of  damages  re- 

T  5  United  States  v.  Andersen  (D.  C.)  109  Fed.  201. 

7  6  Wilson  V.  North  Carolina  ex  rel.  Caldwell,  169  U.  S.  586,  18 
Sup.  Ct.  435,  42  L.  Ed.  865. 

7  7  Whltman  v.  Atklnson,  130  Fed.  759,  65  C.  0.  A.  185. 

78  Malorano  y.  Baltimore  &  O.  R.  Co.,  213  U.  S.  268,  29  Snp.  Gt 
424,  53  L.  Ed.  792;   Fulco  v.  Scbuylklll  Stone  Co.,  169  Fed.  98,  »4 

C   C  A»  48o. 


S  174)  8TATUTORT  COKSTRÜCTION   IN   GENERAL  669 

coverable  in  an  action  on  such  a  Statute  will  be  foUowed 
by  the  United  States  courts.^*    And  if  the  Statute  provides 
for  the  recovery  of  "such  damages  as  the  jury  may  assess," 
and  this  phrase  has  been  construed  by  the  supreme  court  of 
the  State  as  awarding  exemplary  damages,  and  has  been  de- 
clared  by  that  court  to  be  constitutional  as  so  interpretcd,  a 
federal  court  will  accept  this  decision  as  abinding  prece- 
dcnt.'®     For  similar  reasons,  where  a  person  buys  goods  in 
good  faith  and  without  notice  of  fraud  on  the  part  of  the 
seller,  and,  as  a  part  of  the  consideration,  agrees  to  pay  cer- 
tin  outstanding  claims  against  the  vendor,  a  rule  established 
by  the  court  of  last  resort  in  the  State,  whereby  the  pur- 
chaser  is  liable  to  an  action  by  the  persons  for  whose  bene- 
fit  the  promise  was  made,  will  be  followed  by  the  federal 
court  in  a  suit  by  creditors  of  the  vendor  to  recover  from 
the  purchaser  the  amount  of  such  claims.**     The  same 
rule  applies  to  decisions  of  the  State  court  as  to  the  en- 
forcement  of  a  mortgage  given  to  secure  the  payment  of 
alimony,  since  they  involve  the  construction  of  the  State 
divorce  laws,*'   and  to  the  interpretation   placed  by   the 
State  Courts  upon  the  provisions  of  a  Statute  with  reference 
to  the  method  of  serving  process  in  an  action  against  a 
foreign  corporation.*^     So  also,  where  the  State  law  pro- 
vides for  "costs  in  cases  of  partition,"  its  construction  by 
the  State  courts  as  allowing  the  award  of  a  counsel  fee  to 
the  plaintiff  in  an  action  of  partition  will  be  followed  by 
the  federal  courts.**     The  same  rule  applies  to  the  de- 
fenses  in  an  action  in  so  far  as  they  may  be  prescribed  or 
controUed  by  a  Statute  of  the  State.     If,  for  instance,  the 
matter  of  set-off  or  counterclaim  is  thus  regulated  by  law, 
the  decisions  of  the  State  courts  upon  the  construction  of 

^»QQlnette  v.  Bisso,  136  Fed.  825,  69  G.  G.  A.  603,  5  L.  R.  A. 
(N.  S.)  303. 

«0  Loulsville  &  N.  R.  Co.  t.  Lansford,  102  Fed.  62,  42  C.  G.  A.  160. 

«1  Sonstiby  v.  Keeley  (C.  G.)  11  Fed.  578. 

»» Whitney  v.  Whitney  Elevator  &  Warehouse  Co.  (G.  C.)  180  Fed. 
187. 

>  3  Eaton  V.  8t  Louis  Shakspear  Min.  &  Smelting  Co.  (C.  C.)  7 
Fed.  139. 

•«  Willard  y.  Serpell  (G.  G.)  62  Fed.  625. 
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thc  Statute  will  furnish  a  binding  nile  for  the  dctermina- 
tion  of  like  questions  in  the  federal  courts.**  Thus,  in 
Illinois,  the  Statute,  as  interpreted  by  the  courts,  does  not 
authorize  a  set-off,  in  an  action  on  contract,  of  Claims  for 
unliquidated  damages  arising  out  of  contracts  or  torts  not 
connected  with  the  subject-matter  of  the  suit.  And  there- 
fore,  in  an  action  at  law  in  a  federal  court  in  that  State, 
there  can  be  no  set-off  of  such  damages,  even  as  against 
an  insolvent  or  a  non-resident  plaintiff.**  Again,  if  a  State 
law  relating  to  the  precautions  which  railroad  companies 
are  required  to  take  to  avoid  accidents,  and  providing  that 
the  failure  to  observe  the  same  shall  make  the  Company 
liable  in  damages,  is  construed  by  the  highest  court  of  the 
State  as  giving  damages  notwithstanding  contributory  neg- 
ligence,  this  construction  must  be  foUowed  by  the  federal 
courts.*'  So  also,  these  courts  will  consider  themselves 
bound  to  follow  a  decision  of  the  State  court  upon  the 
question  whether  or  not  the  State  Statute  requires  claims 
for  damages  because  of  the  inferior  quality  of  an  article  for 
the  purchase  price  of  which  a  note  was  given  to  be  set  up 
in  an  action  on  the  note,  so  as  to  be  concluded  by  the 
judgment.**  And  they  are  equally  bound  by  a  rule  es- 
tablished  by  the  highest  court  of  the  State,  interpreting 
its  Statutes,  that  seven  years*  successive  payment  of  taxes 
under  color  of  title,  on  wild  and  uninclosed  land,  is  equiv- 
alent  to  seven  years'  actual  adverse  possession.** 

Law  of  Private  Corporations 

In  regard  to  the  rights,  powefs,  duties,  and  liabilities  of 
private  corporations  organized  under  the  laws  of  a  State, 
the  decisions  of  the  highest  court  of  the  State,  construing 
and  applying  its  Statutes,  are  imperatively  binding  on  the 
federal  courts  and  will  be  followed  in  all  applicable  cases.** 

85  Dotson  V.  Klrk,  180  Fed.  14,  las  O.  C.  A.  368. 

«•  Charnley  v.  Slbley,  73  Fed.  080,  20  O.  C.  A.  157. 

«7  Rogers  V.  Cincinnati,  N.  O.  &  T.  P.  Ry,  Ck).,  136  Fed.  573,  69 
C.  C.  A.  321. 

8<  Virginia-Carolina  Cbemlcal  Co.  y.  Kirren,  215  U.  S.  252,  90 
Sup.  et  78,  54  L.  Ed.  179. 

8  0  Forsbaw  t.  Layman,  182  Fed.  193,  104  G.  C.  A.  659. 

00  Equitable  Life  Assur.  Soc.  v.  Brown,  213  U.  S.  25,  29  Sü|». 
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As  once  observed  by  an  eminent  federal  judge:  "There 
is  no  class  of  cases  where  they  [the  federal  courts]  foUow, 
and  for  obvious  reasons  ought  to  foUow,  the  decisions  of 
the  State  courts  more  implicitly  than  that  in  which  those 
Courts  define  and  limit  the  powers  of  corporations  created 
under  the  Statutes  of  their  respective  states.  What  a  med- 
ley  of  contradiction,  confusion,  and  conflict  would  rcsult 
if  such  corporations  could  exercise  powers  under  the  de- 
cisions of  the  national  courts  which  are  denied  to  them  by 
the  courts  of  their  respective  states."  •*  So  also,  State 
Statutes  imposing  requirements  on  foreign  corporations  as 
a  condition  precedent  to  their  doing  business  in  the  State 
are  valid,  if  reasonable  in  their  provisions,  and  will  be  en- 
forced  by  the  federal  courts,  which  will  follow  the  con- 
struction  placed  on  them  by  the  courts  of  the  State.**  And 
where  the  word  "corporation"  is  used  in  a  particular  Stat- 
ute, the  decision  of  the  highest  court  of  the  State  that 
it  includes  only  corporations  created  under  the  laws  of  the 
State  (or,  conversely,  that  it  may  include  foreign  corpora- 
tions) establishes  a  rule  which  will  be  observed  by  the 
courts  of  the  United  States.**  So  where  the  State  Statute 
forbids  the  alienation  or  incumbrance  of  mining  property 
belonging  to  a  corporation,  except  the  act  be  ratified  by  a 
certain  proportion  of  the  stockholders,  the  question  wheth- 
er  this  applies  to  foreign  corporations  owning  such  prop- 
erty within  the  State,  the  question  of  the  persons  who  may 
take  advantage  of  this  prohibition,  and  the  question  of 
how  the  stockholders  may  proceed   to  give  or  manifest 

et  404.  53  L.  Ed.  682;  Stone  y.  Southern  Illinois  &  M.  Bridge  Co., 
206  U.  S.  267,  27  Snp.  Ct.  615,  51  L.  Ed.  1057;  Consumers'  Gas  Tmst 
Co.  V.  Qninby,  137  Fed.  882,  70  C.  C.  A.  220;  San  Diego  Flume 
Co.  V.  Souther,  90  Fed.  164.  32  C.  C.  A.  548. 

•1  Schofleld  Y.  Goodricb  Bros.  Banking  Co.,  98  Fed.  271,  39  0.  C. 
A.  76,  per  Sanbom,  J. 

»2  Tennis  Bros.  Co.  ▼.  Wetzel  &  T.  Ry.  Co.  (C.  C.)  140  Fed.  193; 
Tloga  R.  Co.  v.  Biossburg  &  C.  R.  Co.,  20  WaU.  137,  22  L.  Bd.  331 ; 
Semple  y.  Bank  of  British  Columbia,  5  Sawy.  88,  Fed.  Cas.  No. 
12,659;  Buffalo  RefrlgeraÜng  Machine  Co.  y.  Penn  Heat  &  Power 
Co.,  178  Fed.  696,  102  C.  0.  A.  196. 

OS  United  States  y.  Fox,  94  U.  S.  315,  24  L.  Ed.  192;  Swarts  y. 
Christie  Grain  &  Stock  Co.,  166  Fed.  338. 
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their  acquiescence,  are  all  matters  of  local  law,  as  to  which 
the  judgments  of  the  highest  court  of  the  State  will  be 
accepted  by  the  federal  courts  as  conclusive  precedents.** 
So  also  as  to  the  liabilities  of  corporations  and  their  of- 
ficers  and  stockholders.  In  a  suit  in  a  federal  court  to 
Charge  a  director  of  a  corporation,  under  a  State  Statute, 
with  the  amount  of  a  liability  of  the  corporation,  the  pri- 
mary  question  of  the  existence  of  such  liability  of  the  Com- 
pany will  not  be  investigated  if  it  has  already  been  deter- 
mined  by  the  judgment  of  the  State  court.*'  So  as  to 
the  time  when  a  stockholder's  statutory  liability  for  debts 
of  the  corporation  attaches,  whether  at  the  time  of  the 
dissolution  of  the  Company  or  at  the  date  of  the  maturity 
of  the  Obligation;  the  State  court's  decision  of  this  ques- 
tion will  be  followed  by  the  federal  courts.**  And  sim- 
ilarly,  where  a  Statute  imposes  on  the  officers  of  a  cor- 
poration a  personal  liability  for  its  debts  if  they  fail 
to  iile  the  required  annual  report,  a  decision  of  the  State 
court  that  this  provision  is  remedial  and  not  penal  is  con- 
clusive.*^ The  same  may  be  said  as  to  the  decision  of  the 
supreme  court  of  a  State  on  the  question  whether  the  char- 
ter of  a  particular  Company  is  subject  to  alteration  or  re- 
peal  by  act  of  the  legislature  ;**  the  question  whether  a 
corporation  chartered  by  the  legislature  of  that  State  has 
violated  its  charter  by  the  act  of  taking  a  certain  mort- 
gage;**  and  the  question  whether  a  notice  to  a  corpora- 
tion to  produce  its  books  and  papers  before  a  grand  Jury 
conforms  to  the  provisions  of  the  Statute  regulating  the 
subject.^**     So  where  a  State  Statute  regulating  the  dis- 

•«WUliams  y.  Gaylord,  102  Fed.  372,  42  C.  C.  A.  401;  Id.,  186 
ü.  S.  157,  22  Sup.  et  798,  46  L.  Ed.  1102. 

•B  National  Park  Bank  v.  Remsen,  168  U.  S.  337,  15  Sap.  Ct.  891r 
39  L.  Ed.  1008. 

••  Ramsden  v.  Knowles  (C.  G.)  151  Fed.  718. 

9f  Proctor-Gamble  Co.  v.  Warren  Cotton  Oü  Co.  (C.  C.)  180  Fed. 
543. 

•8  stone  Y.  Wisconsin,  94  ü.  S.  181,  24  L.  Bd.  102. 

•tt  Smith  y.  Kemochen,  7  How.  198,  12  L.  Ed.  666. 

100  ConsoUdated  Rendering  Co.  v.  State  of  Vermont,  207  U.  S. 
541,  28  Sup.  Ct.  178,  52  L.  Ed.  327. 
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Solution  of  corporations  has  been  interpreted  by  the  high- 
est  court  of  the  State,  the  construction  placed  upon  it  will 
be  adopted  by  the  federal  courts  in  dealing  with  a  Corpora- 
tion subject  to  the  Statute.*®*  And  so  also  of  a  Statute 
which  authorizes  a  suit  by  any  creditor  or  stockholder  to 
wind  up  the  affairs  of  a  Corporation  which  has  become  in- 
solvent or  suspended  its  busincss.*** 

Municipd  Corporations 

The  extent  of  the  powers  and  liabilities  of  municipal 
corporations  under  the  Statutes  of  the  State  in  which  they 
are  organized  is  a  question  of  local  law,  upon  which  the 
decisions  of  the  courts  of  the  State  are  binding  upon  the 
federal  courts.*®*  For  example,  where  the  question  is  as 
to  the  authority  of  a  city  or  county  to  incur  indebtedness 
and  issue  bonds,  to  aid  in  the  construction  of  a  railroad  or 
other  work  of  internal  improvement,  or  to  acquire  or  con- 
struct  public  buildings,  bridges,  municipal  waterworks,  or 
the  like,  and  this  depends  upon  the  construction  of  a  Stat- 
ute of  the  State,  the  decision  of  the  highest  court  of  the 
State  will  be  accepted  as  final  and  conclusive  by  the  courts 
of  the  United  States  in  any  action  on  the  bonds  or  any  col- 
lateral  litigation.*®* 

Execution  and  Attachment  Laws 

All  questions  growing  out  of  the  construction  and  ap- 
plication  of  those  Statutes  of  a  State  which  regulate  the 
execution  of  final  process  and  the  use  of  the  writ  of  at- 
tachment are  regarded  as  questions  of  local  law,  in  so  much 
that  when  the  supreme  court  of  the  State  has  laid  down  a 

t«i  In  re  Mnnger  Yehlcle  Tire  Co.,  158  Fed.  901,  87  G.  0.  A.  81. 

10«  McGraw  v.  Mott,  179  Fed.  646,  103  C.  0.  A.  204. 

los  Blaylock  ▼.  Incorporated  Town  of  Muskogee,  117  Fed.  125,  54 
C.  C.  A.  639;  Thompson  v.  Searcy  Ck>unty,  57  Fed.  1030,  6  C.  G.  A. 
674:  Goodrich  v.  Gity  of  Chi^go,  4  Bisa.  18,  l^ed.  Gas.  No.  5,542; 
Johnson  t.  Gity  of  St  Louis,  172  Fed.  31,  96  G.  G.  A.  617. 

io4Sclplo  V.  Wright,  101  ü.  8.  665,  25  L.  Ed.  1037;  Falrfleld 
r.  Gallatin  Coanty,  100  U.  S.  47,  25  L.  Ed.  544;  Thompson  y.  Lee 
Connty,  3  Wall.  327,  18  L.  Ed.  177;  First  Nat  Bank  of  North 
Bennlngton  v.  Arllngton,  16  Blatchf.  57,  Fed.  Gas.  No.  4,806;  Gity 
of  Sloox  Falls  y.  Farmers*  Loan  &  Trust  Go.,  136  Fed.  721,  69  G.  O. 
A  373;  Folsom  y.  Townshlp  of  Nlnety-Siz  (G.  G.)  59  Fed.  67. 
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rule  in  a  matter  of  this  kind,  the  courts  of  the  United  States 
will  feel  constrained  to  adopt  and  follow  it  in  all  applicable 
cases  without  independent  consideration  of  the  subject- 
matter.^®*  Thus,  they  will  implicitly  follow  the  adjudi- 
cations  of  the  highest  court  of  the  State  in  regard  to  the 
giving  of  an  attachment  bond  and  the  amount  of  its  pen- 
all^y  100  ^j^j  jjj  regard  to  the  measure  of  damages  recover- 
able  for  the  breach  of  such  a  bond.*®^  So,  if  the  highest 
court  of  the  State  has  decided  that,  under  its  Constitution 
and  laws,  property  situated  in  that  State,  the  title  to  which 
is  vested  in  a  non-resident  executor  to  whom  letters  tes- 
tamentary  have  been  issued  by  a  court  of  another  Juris- 
diction, may  be  attached  and  sold  in  an  action  of  debt 
against  such  non-resident  executor,  this  decision  is  bind- 
ing  upon  the  Supreme  Court  of  the  United  States  on  writ 
of  error  to  the  State  court,*** 

Condemnation  Proceedings 

Proceedings  for  the  appropriation  of  private  property  for 
public  use,  under  the  power  of  eminent  domain,  may  in- 
volve  the  question  whether  or  not  the  Citizen  has  been  de- 
prived  of  his  property  "without  due  process  of  law/*  within 
the  meaning  of  the  federal  Constitution.*®*  This  is  a  fed- 
eral  question.  And  when  it  is  properly  presented  in  a 
case  within  their  Jurisdiction,  the  federal  courts  will  pro- 

105  United  States  v.  Morrison,  4  Pet.  124,  7  L.  Ed.  804;  Rice  r. 
Adler-Goldman  Commission  Co.,  71  Fed.  151,  18  G.  C.  A.  15;  Lebman 
V.  Berdin,  5  Dill.  340,  Fed.  Gas.  No.  8,215. 

loe  Fleltas  v.  Gockrem,  101  U.  S.  301,  25  L.  Bd.  954. 

iOT  L.  Bncki  &  Son  Lnmber  Co.  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  109  Fed.  393,  48  G.  G.  A.  436. 

108  Manley  v.  Park,  187  ü.  S.  547,  23  Sup.  Ct  208,  47  L.  Ed.  296, 

100  See  Davidson  v.  New  Orleans,  96  U.  S.  107,  24  L.  Ed.  €0.6,  In 
which  Mr.  Justice  Bradley  said:  "If  a  State,  by  its  law»,  anthorized 
private  property  to  be  taken  for  public  nse  withont  compensation, 
I  think  it  would  be  depriving  a  man  of  his  property  without  dae 
process  of  law."  And  nee  Kentucky  Railroad  Tax  Cases,  115  Ü. 
S.  331,  6  Sup.  Ct.  57,  29  U  Ed.  414;  Backus  y.  Fort  Street  Union 
Depot  Co.,  169  U.  S.  557,  18  Sup.  Gt  445,  42  L.  Ed.  853;  Holing 
v.  Kaw  Valley  R.  &  Improv.  Co.,  130  U.  S.  &^,  9  Sup.  Ct.  608, 
32  L.  Ed.  1045;  Baker  v.  Village  of  Norwood  tb.  C.)  74  Fed.  097; 
^cott  v.  City  of  Toledo  (G.  G.)  36  Fed.  385,  1  L.  R.  A.  688. 
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ceed  to  determine  it  in  accordance  with  their  own  previous 
decisions  in  similar  cases  and  in  the  light  of  the  general 
principles  of  constitutional  law,  but  without  feeling  con- 
strained  to  yield  any  special  deference  to  the  rulings  of 
the  courts  of  the  State  in  which  the  controversy  originated. 
But  questions  concerning  an  alleged  conflict  between  the 
Statute  under  which  the  proceedings  are  taken  and  the  Con- 
stitution of  the  State,  and  questions  as  to  the  Jurisdiction 
and  powers  of  the  State  courts  and  as  to  the  propriety  of 
the  procedure  followed  in  such  cases,  are  of  a  different 
nature.     Not  involving  rights  under  the  national  Consti- 
tution or  laws,  but  only  a  construction  of  the  Constitu- 
tion and  laws  of  the  State,  they  are  peculiarly  within  the 
cognizance  of  the  State  courts,  and  their  rulings  on  such 
points  are  of  Controlling  authority  in  the  federal  courts.^*® 
Thus,  a  decision  by  the  supreme  court  of  a  State  that  a 
Statute  making  provision  for  the  improvement  of  certain 
rivers  failed  to  give  the  landowner  a  right  to  institute 
condemnation  proceedings  to  have  his  compensation  de- 
termined,  or  to  make  adequate  provision  for  such  compen- 
sation,  is  binding  on  the  Supreme   Court  of  the  United 
States.*^*     So  as  to  the  authority  of  the  court  of  first  in- 
stance  in  such  proceedings.     In  a  case  in  New  Jersey,  a 
circuit  court  of  that  State,  on  an  appeal  in  a  proceeding  in 
which   one  railroad  Company  had  condemned  a  right  of 
way  across  the  tracks  of  another,  decided  that  it  had  au- 
thority under  the  State  Statute  to  allow  an  amendment  al- 
tering the  plan  of  crossing.    This  decision,  not  having  been 
reversed  at  the  time,  was  held  to  be  binding  on  the  United 
States  circuit  court.^^*     So  also,  decisions  by  the  supreme 
court  of  the  State  that  the  fee  to  the  bed  of  a  canal  con- 
structed  by  the  State  was  vested  in  the  State  by  the  con- 
demnation proceedings,   and  that   the  commissioners  ap- 

110  L^ng  Island  Water-Supply  Co.  v.  City  of  Brooklyn,  166  U.  8. 
685,  17  Snp.  Ct.  718,  41  L.  Ed.  1165;  Backus  v.  Fort  Street  Union 
Depot  Co.,  169  ü.  S.  557,  18  Snp.  Ct.  445,  42  L.  Bd.  853. 

iiiKankanna  Water  Power  Co.  v.  Green  Bay  &  M.  Canal  Co., 
142  U.  S.  254,  12  Snp.  Ct.  173.  35  L.  Ed.  1004. 

112  Pennsylvania  R.  Co.  v.  National  Docks  &  N.  J.  J.  0.  Ry.  Ca 
(C.  G.)  58  Fed.  929. 
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pointed  to  assess  damages  had  authority  to  consider  bene- 
fits,  will  be  foUowed  by  the  federal  courts.^** 

Insolvency  and  Assignments  for  Creditors 

Where  no  federal  question  is  involved,  the  construction 
and  effect  of  a  State  Statute  regulating  proceedings  in  in- 
solvency and  the  distribution  of  insolvent  estates,  or  one 
governing  assignments  for  the  benefit  of  creditors,  are 
matter  of  local  law,  upon  which  the  decisions  of  the  high- 
est  court  of  the  State  are  of  Controlling  authority  in  the 
Courts  of  the  United  States.^^*  Thus  where  the  State  court 
has  considered  the  effect  of  preferences  given  to  creditors 
in  a  general  assignment  of  the  debtor's  property,  and  has 
sustained  the  validity  of  such  preferences,  the  United 
States  courts  will  follow  the  rule  thus  established."'  On 
the  other  band,  a  Statute  providing  that  a  fraudulent  pref- 
erence  by  a  debtor  shall  operate  as  a  general  assignment 
for  the  benefit  of  his  creditors,  being  a  rule  of  property  in 
the  State,  the  construction  thereof  by  the  highest  court  of 
the  State,  making  the  mode  of  distribution  of  the  debtor's 
assets,  as  to  creditors  having  liens  or  collateral  securities, 
the  same  as  in  cases  of  insolvent  decedents,  will  control  the 
federal  courts  in  that  state.*^*  Again,  the  creation  of 
liens  or  titles  by  proceedings  in  insolvency  is  governed  by 
the  law  of  the  State  regulating  such  proceedings,  and  the 
construction  of  that  law  by  the  State  court  will  be  followed 
by  the  United  States  courts.*^'  For  instance,  the  New 
York  Court  of  Appeals,  construing  the  mechanics'  lien 
law  of  that  State,  has  held  that,  during  the  time  a  laborer, 

11  s  Kennedy  v.  IndlanapoUs,  11  Biss.  13»  Fed.  Cas.  No.  7,703. 

11*  Randolph's  Ex'r  v.  Quldnlck  Co.,  135  ü.  S.  457,  10  Sup.  CL 
655,  34  L*.  Ed.  200;  Union  Nat.  Bank  of  Chicago  ▼.  Kansas  City 
Bank,  136  U.  S.  223,  10  Sup.  Ct  1013,  34  L.  Ed.  341;  Sontli 
Braneh.  Lumber  Co.  v.  Ott,  142  U.  S.  622,  12  Sup.  Ct.  318,  35  U 
Ed.  1136;  May  v.  Tenney,  148  U.  S.  60,  13  Sup.  Ct  491,  37  L.  Bd. 
368;  Rice  v.  Frayser  (C.  C.)  24  Fed.  460;  Rothschild  y.  Hasbronck 
(0.  C.)  72  Fed.  813. 

116  Parker  v.  Phetteplace,  2  Cliff.  70,  Fed.  Cas.  No.  10,746. 

11«  Marbury  y.  Kentucky  Union  Land  Co.,  62  Fed.  335,  10  C.  O.  A. 
8d3. 

iiT  Perry  Mfg.  Co.  y.  Brown,  2  Woodb.  &  M.  448,  Fed.  Cas.  Na 
11,015. 
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mechanic,  materialman,  or  subcontractor  is  entitied  to  file 
his  lien,  he  has  a  preferential  statutory  claim,  in  the  nature 
of  a  non-perfected  equitable  lien,  which  cannot  be  defeated 
by  the  party  against  whom  it  might  be  asserted  by  a  gen- 
eral  assignment  for  the  benefit  of  his  creditors.  This  de- 
cision,  it  is  held,  is  of  Controlling  authority  in  the  United 
States  courts,  and  must  be  accepted  and  its  principles  ap- 
plied by  them  in  applicable  cases.^*® 

Insurance  Contracts 

A  State  may  constitutionally,  in  the  exercise  of  its  police 
power,  declare  its  public  policy  in  respect  to  contracts  of 
insurance,  and  impose  conditions  on  the  transaction  of  busi- 
ness  in  the  State  by  insurance  companies,  domestic  and 
foreign,  as  it  may  deem  best,  and  such  enactments  are 
binding  upon  the  federal  courts  sitting  within  the  State 
in  cases  within  their  purv'iew.^^*  Such  a  court,  in  exer- 
cising  Jurisdiction  concurrent  with  the  courts  of  a  State 
in  actions  on  policies  of  insurance,  is  administering  the 
law  of  the  State,  and  is  as  much  bound  by  its  statutory 
and  common  law  and  by  its  declared  public  policy,  as 
would  be  a  State  court  in  a  like  case.^^®  Therefore,  upon 
qucstions  of  this  kind,  the  rules  and  principles  laid  down 
by  the  highest  court  of  the  State  in  its  judicial  decisions 
are  imperatively  binding  upon  the  federal  courts  as  prec- 
edents.  Such,  for  instance,  is  the  case  where  the  supreme 
court  of  the  State  has  ruled  that  a  certain  provision  of  the 
Statute  on  the  subject  is  equally  applicable  to  foreign  in- 
surance companies,  admitted  to  do  business  in  the  State, 
as  to  domestic  companies  ;^^^  or  where  it  has  been  de- 
cided,  by  the  like  authority,  that  a  Statute  relative  to  the 
writing  of  insurance  by  any  "company,  corporation,  as- 
sociation,  or  partnership"  is   separable  in   its  provisions 

118  In  re  Grissler,  136  Fed.  754,  69  G.  C.  A.  406. 

ii»McClaln  v.  Provident  Sav.  Life  Assnr.  Soc.,  110  Fed.  80,  49 
C.  C.  A.  31. 

i«o  xew  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct. 
062,  44  L.  Ed.  1116;  McClaln  v.  Provident  Sav.  Life  ABSur.  Soc., 
HO  Fed.  80,  49  C.  C.  A.  31. 

isi  McClain  ▼.  Provident  Sav.  Life  Assur.  Soc.,  110  Fed.  80,  49  C. 
C.  A.  31. 

Black  JrD.PR. — V*7 
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with  respect  to  these  different  bodies;^**  or  where  a  sim- 
ilar  decision  has  been  announced  with  reference  to  the 
validity  of  particular  conditions  contained  in  policies  of 
insurance.^*'  On  the  same  principle,  where  the  court  of 
last  resort  of  the  State  has  considered  and  determined  the 
effect  on  existing  policies  of  life  insurance  of  the  repeal 
of  a  Statute  whereby  it  had  been  enacted  that  the  suicide 
of  the  insured  should  not  be  a  defense  to  an  action  on  the 
poHcy,  the  rule  which  it  declares  will  be  binding  on  the 
federal  courts.*^*  So  the  construction  by  the  State  courts 
of  a  State  Statute  which  penalizes  life  insurance  companies 
for  failure  to  pay  losses,  as  requiring  a  demand  of  payment 
notwithstanding  the  company's  denial  of  liability,  but  as 
further  providing  that  such  demand  can  be  made  after 
suit  brought  and  can  be  set  up  by  an  amended  petition, 
will  be  adopted  by  the  courts  of  the  United  States.***  And 
the  same  is  true  of  the  interpretation  of  a  Statute  relating 
to  the  application  as  a  part  of  the  policy  and  to  its  ad- 
missibility  in  evidence.*** 

Public  Lands  and  Grants 

Where  an  action  in  a  federal  court  depends  on  the  con- 
struction of  a  State  Statute  relating  to  the  public  lands, 
or  their  boundaries,  or  their  grant,  sale,  or  other  disposi- 
tion,  the  court  is  required  to  adopt  the  construction  placed 
on  the  Statute  by  the  highest  court  of  the  state.**^  Thus, 
where  the  legislature  of  a  State  made  a  grant  of  the  public 
lands  "lying  between  high  tide  and  ship  Channel,"  the 
question  of  the  meaning  of  the  latter  term  is  one  of  local 
law;  and  where  the  supreme  court  of  the  State  had  de- 
termined that  it  comprises  waters  left  free  to  navigation 

122  Noble  V.  Mitchell,  164  U.  S.  367,  17  Sup.  Ct.  110,  41  L.  Bd.  472. 

123  Small  V.  Westchester  Fire  Ins.  Co.  (C.  C.)  61  Fed.  789. 
i24Knlglit8  Templars'  &  Masons'  Life  Indemnlty  Co.  y.  Jarman. 

187  U.  S.  197,  23  Sop.  Ct.  108,  47  L.  Ed.  139. 

126  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  23  Snp.  Ct  126, 
47  L.  Ed.  204. 

126  Manhattan  Life  Ins.  Co.  ▼.  Albro,  127  Fed.  281,  62  C.  O.  A. 
213. 

127  Lockard  v.  Asher  Ltunber  Co.,  131  Fed.  689,  65  O.  C.  A.  517; 
Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.  (C.  C)  144  Fed.  160. 
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and  the  deiinite  natural  boundary  of  such  waters  as  the 
linc  of  low  tide,  its  decision  will  be  followed  by  the  United 
States  courts."*  So,  the  Supreme  Court  of  California  hav- 
ing  located  the  boundaries  of  the  grant  of  the  Oakland 
water  front,  in  determining  the  extent  and  validity  of  the 
grant,  such  boundaries  will  be  followed  by  a  United  States 
circuit  court  in  determining  conflicting  claims  of  parties 
claiming  title  to  lands  on  such  water  front.*** 

EstateiS  and  Conveyances 

The  vesting  and  tenure  of  estates  in  land  and  the  req- 
uisites  and  effect  of  conveyances  thereof  are  peculiarly 
matters  of  local  law  and  local  regulation,  as  to  which  the 
courts  of  the  State  are  the  authoritative  interpreters  of  its 
Statutes,  and  their  decisions  are  of  Controlling  authority 
in  the  United  States  courts.  Thus,  when  the  courts  of  a 
given  State  have  by  uniform  decisions  fixed  the  meaning 
and  effect  of  a  Statute  of  the  State  relating  to  estates  created 
by  deed  or  will,  their  decisions  will  be  followed  by  the 
federal  courts  in  cases  originating  in  that  State.**®  Thus 
a  decision  of  the  court  of  last  resort  in  the  State  that  an 
estate  passing  by  will  is  a  statutory  estate,  and  that  an 
effort  of  the  testator  to  control  it  further  would  be  in 
contravention  of  the  Statute,  will  be  accepted  as  binding.*** 
So,  where  there  is  a  State  law  directing  the  manner  and 
form  of  the  examination  of  a  married  woman  on  making 
a  deed  jointly  with  her  husband  conveying  her  separate 
lands,  the  construction  placed  upon  such  Statute  by  the 
highest  court  of  the  State,  declaring  what  the  necessary 
requirements  are  in  order  to  make  such  examination  ef- 
fective,  becomes  a  rule  of  property  in  that  State  which  is 
binding  upon  the  federal  courts.*** 

1««  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co.  (C.  C.)  144  Fed. 
160. 
12«  Southern  Pac.  Co.  v.  Westem  Pac.  Ry.  Co.  (C.  C.)  144  Fed. 

leo. 

ISO  Bnford  v.  Kerr,  90  Fed.  513,  33  C.  C.  A.  166. 

181  Büford  V.  Kerr  (C.  C.)  86  Fed.  97. 

istoillespie  y.  Pocahontas  Coal  &  Coke  Co.,  163  Fed.  992,  9l.C. 
0.  A.  494;  Berry  ▼.  Northwestern  &  P.  Hypotheek  Bank,  93  Fed. 
44,  35  C.  0.  A.  185. 
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Mortgages  and  Liens 

In  regard  to  the  creation,  validity,  and  efFect  of  liens  of 
all  kinds,  the  Statutes  of  the  particular  State  control,  and 
their  interpretation  by  the  chief  court  of  the  State  furnishcs 
the  ruie  for  the  decisions  of  the  federal  courts  in  similar 
cases  originating  within  the  State.***  Thus,  for  example, 
the  lien  of  judgments  depends  upon  the  law  of  the  State 
in  which  they  are  asserted;  and  the  courts  of  the  United 
States,  in  determining  their  nature  and  priority,  will  bc 
governed  by  the  construction  put  upon  those  laws  by  the 
highest  court  of  the  state.***  So  again,  the  validity  of  an 
unregistered  mortgage,  as  between  the  parties,  is  a  ques- 
tion  upon  which  the  decision  of  the  highest  court  of  a  State 
is  Controlling  on  the  federal  courts  sitting  in  that  State.*** 
Again,  the  question  whether  a  chattel  mortgage  is  void 
under  a  State  Statute,  as  being  a  common-law  assignment 
for  the  benefit  of  creditors  with  preferences,  is  .purely  a 
question  of  local  law ;  and  it  should  be  decided  by  a  federal 
court  in  accordance  with  the  latest  exposition  of  the  law 
by  the  highest  tribunal  of  the  State.*** 

Fraudulent  Conveyances 

The  circumstances  under  which  a  conveyance  of  prop- 
erty  shall  be  deemed  fraudulent  as  to  creditors,  or  the 
proper  subject  of  a  creditor's  bill,  also  depend  on  the  local 
law.  And  therefore,  if  a  deed  has  been  adjudged  valid 
by  the  supreme  court  of  the  State,  as  not  being  a  convey- 
ance in  fraud  of  creditors,  it  must  likewise  be  held  valid 
in  the  federal  courts.*" 

Wills  and  Administration 

The  several  states  retain  control  of  the  law  regulating 
wills,  their  requisites,  validity,  and  probate,  the  descent  and 

18«  Stapp  V.  The  Swallow,  1  Bond,  189,  Fed.  Gas.  No.  13,305; 
Hay  V.  Alexandria  &  W.  R.  Co.  (C.  C.)  20  Fed.  15. 

184  Pence  v.  Cochran  (D.  C.)  6  Fed.  269. 

IS B  Walter  A.  Wood  Co.  v.  Eubanks,  169  Fed.  929,  95  C.  C.  A. 
273. 

186  Brown  v.  Grand  Rapids  Parlor  Famitore  Co.,  5S  Fed.  286.  7 
C.  C.  A.  225,  22  L.  R.  A.  817;   In  re  Oliver,  Fed.  Gas.  Xo.  10.492. 

IST  Monlton  v.  Chafee  (C.  0.)  22  Fed.  26. 
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distribution  of  property,  and  the  administration  of  estates. 
These  are  matters  of  local  law,  govemed  by  the  local  Stat- 
utes as  expounded  and  interpreted  by  the  courts.  Hence 
a  federal  court,  in  administering  the  law  of  the  State  in 
which  it  sits,  will  be  controlled  in  its  decisions  on  all  such 
questions  by  the  rulings  of  the  highest  court  of  the  State. 
For  example,  a  decision  by  the  supreme  court  of  the  State 
that,  under  the  Statutes  of  the  State,  a  charitable  bequest 
for  beneficiaries  to  be  selected  by  the  trustees  is  sufficiently 
certain;  will  be  foUowed  by  the  federal  courts."*  So  a 
judgment  by  a  State  court  in  an  action  by  an  administrator 
de  bonis  non  to  recover  land,  determining  that,  under  the 
statutory  law  of  the  State,  the  land  never  came  within  his 
cootrol  or  disposition,  but  was  fully  administered  upon  by 
his  predecessor,  is  conclusive  against  the  right  of  his  as- 
signee  to  subject  such  land  to  a  lien  in  a  subsequent  action 
in  the  United  States  court."* 

Interest  and  Usury 

When  the  highest  court  of  a  State  has  authoritatively  con- 
strued  its  Statutes  relating  to  interest  and  to  the  penalties 
of  usury,  its  judgments  will  be  respected  as  binding  prec- 
edents  for  the  decision  of  like  cases  in  the  federal  courts.*** 
For  instance,  if  the  supreme  court  of  the  State  has  decided 
that  a  Statute  reducing  the  rate  of  legal  interest  on  judg- 
ments applies  to  judgments  in  force  at  the  time  of  its  en- 
actment,  and  that  a  judgment  (though  rendered  in  an  ac- 
tion for  breach  of  contract)  is  not  within  a  saving  clause 
in  the  Statute  relating  to  "any  prior  contract,"  this  ruling 
will  be  accepted  by  the  Supreme  Court  of  the  United 
States  as  a  conclusive  exposition  of  the  meaning  of  the 
Statute.***  So  again,  the  interpretation  of  a  State  Statute 
against  usury,  by  the  highest  court  of  the  State,  as  being 

i»8  Lorlng  V.  Marsh,  6  Wall.  337,  18  L.  Ed.  802. 

i»t  White  V.  Warburton,  122  Fed.  911,  69  C.  .C.  A.  137. 

1*0  Missouri,  K.  &  T.  Trust  Co.  ▼.  Krumseig,  172  U.  S.  351,  19 
Sup.  et  179,  43  U  Ed.  474;  Brown  v.  Grundy  (D.  C.)  111  Fed.  15; 
Union  Mortgage,  Banking  &  Trust  Co.  y.  Hagood  (C.  C.)  97  Fed. 
360. 

1«!  Morley  y.  Lake  Sbore  &  M.  S.  Ry.  Co.,  146  U.  S.  162,  18  Sup. 
et  54,  36  L.  Ed.  925. 
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applicable  to  a  loan  made  by  a  foreign  building  and  loan 
association  to  a  resident  of  the  State  through  a  local  agent, 
and  as  expressing  the  public  policy  of  the  State,  which 
the  parties  could  not,  by  their  contract,  contravene,  is 
binding  on  the  supreme  federal  coürt  on  a  writ  of  error  to 
review  a  judgment  of  the  State  court  which  is  claimed  to 
have  denied  füll  faith  and  credit  to  the  public  acts  and  rec- 
ords  of  that  State  wherein  the  association  was  domiciled.'*' 

Sunday  Laws 

Laws  regulating  the  observance  of  Sunday  as  a  holiday 
and  prohibiting  labor  and  business  on  that  day  are  a  part 
of  the  internal  police  of  each  State,  and  their  authoritative 
Interpretation  belongs  to  the  courts  of  the  State.  Thus,  the 
decisions  of  the  highest  court  of  a  State  as  to  the  effect  of 
its  Sunday  laws  upon  contracts  made  and  to  be  performed 
within  the  State  are  Controlling  upon  the  federal  courts,  as, 
upon  the  question  whether  a  mortgage  executed  on  that 
day  is  valid  or  not.^**  So  an  adjudication  of  the  supreme 
court  of  a  State  to  the  effect  that  there  can  be  no  recovery 
of  damages  for  injuries  recived  by  a  plaintiff  while  travcl- 
ing  on  a  railroad  on  Sunday,  contrary  to  the  Statute  of  the 
State  on  that  subject,  will  be  accepted  by  the  United  States 
Supreme  Court  as  a  binding  exposition  of  the  local  law, 
although,  in  following  the  decision  of  the  State  court,  it  is 
compelled  to  lay  aside  its  own  contrary  opinion  of  the 
law.i" 

Regulation  of  Carriers 

Statutes  enacted  in  the  exercise  of  the  police  power,  and 
in  the  interests  of  the  public  safety  and  comfort,  to  regu- 
latc  the  transportation  of  persons  and  property,  and  par- 
ticularly  by  steam  railroads,  have  often  been  assailed  in 
the  courts  on  the  ground  of  their  attempting  an  unlawful 
interference  with  interstate  commerce,  or  on  the  ground 

142  National  Mutual  Bldg.  &  Life  Ass*n  t.  Brahan,  183  U.  S.  635. 
24  Sup.  et  632,  48  L.  Ed.  823. 

143  Hill  ▼.  Hite,  85  Fed.  268,  29  G.  G.  A.  549,  afflrmlng  (0.  C.) 
79  Fed.  826. 

144  Bucber  v.  Gheshire  R.  Go.,  125  U.  S.  555,  8  Sup.  Gt  974,  31  L. 
Ed.  795. 
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of  thcir  conflict  with  some  other  provisions  of  the  federal 
Constitution,  such  as  those  relating  to  due  process  of  law 
or  the  equal  protection  of  the  laws.  The  question  of  the 
validity  of  such  a  Statute,  when  attacked  on  these  grounds, 
is  one  of  federal  cognizance,  and  the  federal  courts,  in 
deciding  it,  will  be  governed  by  their  own  precedents  and 
their  own  judgment,  irrespective  of  the  decisions  of  the 
State  courts.  But  where  no  such  federal  question  is  in- 
volved,  and  the  dispute  is  as  to  the  validity  of  the  Statute 
as  tested  by  the  Constitution  of  the  State,  or  as  to  its 
nieaning  and  application,  the  matter  is  one  of  local  law, 
and  the  federal  courts  will  follow  the  decisions  of  the 
highest  court  of  the  State  as  Controlling  authorities.^** 


STATUTE  OF  LIMITATIONS 

175.  In  applying  the  Statute  of  limitations  of  a  given  State, 
the  federal  courts  will  be  controUed  by  the  deci- 
sions of  the  highest  court  of  the  State  as  to  its 
meaning  and  effect. 

This  is  a  very  important  brauch  of  the  general  rule  which 
requires  the  United  States  courts  to  follow  the  decisions  of 
the  State  courts  on  questions  of  statutory  construction. 
The  limitation  of  actions  is  governed  by  the  lex  fori,  and 
is  controlled  by  the  legislation  of  the  State  in  which  the 
action  is  brought,  as  construed  by  its  highest  court,  whose 
adjudications  will  be  accepted  by  the  federal  courts  as  con- 
clusive  evidence  of  the  meaning  and  effect  of  the  Statute,*** 

i«s  Chesapeake  &  O.  Ry.  Co.  y.  Kentucky,  179  U.  S.  388,  21  Sup. 
et  101,  45  L.  Bd.  244;  New  York  Cent  &  H.  R.  R.  Co.  v.  Prlce. 
159  reo.  830,  86  C.  C.  A.  602,  16  L.  R.  A.  (N.  S.)  1103. 

146  Dibble  V.  BeniDgbam  Bay  Land  Co.,  163  U.  S.  63,  16  Sup.  Ct. 
939,  41  U  Ed.  72;  Baikam  v.  Woodstock  Iron  Co.,  154  U.  S.  177, 
14  Snp.  Ct.  1010,  38  L.  £d.  953;  Bauserman  y.  Blont,  147  U.  S. 
647,  13  Snp.  Ct  466,  37  L.  Ed.  316;  Moores  y.  Citizens'  Nat  Bank, 
104  U.  S.  625,  26  U  Ed.  870;  Lefflngwell  y.  Warren,  2  Black,  599,  17 
L.  Ed.  261;  Harpending  y.  Reformed  Protestant  Dntcb  Church,  16 
Pet.  455,  10  L.  Ed.  1029 ;  Cheatham  y.  Eyans,  160  Fed.  802,  87  G.  C. 
A.  576;    Brnnswick  Terminal  Co.  y.  National  Bank,  99  Fed.  635. 
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even  though  it  should  result  that  the  same  words  or  phrascs 
are  made  to  bear  a  different  construction  according  as  the 
controversy  originated  in  one  State  or  another.***  In  the 
first  place,  the  question  may  arise  whether  there  is  any 
Statute  of  limitations  in  force  in  the  particular  State  ap- 
plicable to  actions  of  a  certain  class.  When  the  highest 
court  of  the  State  has  decided  this  question,  the  federal 
courts  will  follow  and  be  bound  by  its  adjudication.*** 
Again,  on  the  question  whether  the  running  of  the  Statute 
is  suspended  by  temporary  absences  from  the  State,  the 
debtor  retaining  a  fixed  residence  therein,  and  as  to  the 
Suspension  of  the  Statute  after  his  death  and  until  the  ap- 
pointment  of  an  administrator,  the  courts  of  the  United 
States  will  follow  the  decisions  of  the  State  courts.***  So 
it  is  also  as  to  the  meaning  of  the  phrase  "beyond  the  seas" 
in  the  saving  clause  of  the  Statute,**®  and  as  to  the  question 
whether  a  foreign  corporation  can  avail  itself  of  the  State 
Statute  of  limitations.***  So  also,  where  a  suit  in  equity 
is  brought  in  a  federal  court  to  quiet  title  as  against  the 
purchaser  of  notes  for  the  purchase  price  of  which  a  ven- 
dor's  lien  has  attached,  the  court  will  apply  the  rule  of 
local  law  that,  when  a  debt  is  barred  by  the  Statute  of  lim- 
itations, an  action  to  foreclose  a  lien  or  mortgage  given 

40  G.  C.  A.  22,  48  L.  R.  A.  625 ;  Bullion  &  Exchange  Bank  y.  Heg- 
ler (C.  C.)  93  Fed.  890;  Eider  v.  McClaakey.  70  Fed.  529,  17  C.  C.  A. 
251 ;  Andrews  v.  Bacon  (C.  C.)  38  Fed.  777 ;  Moores  v.  Citizens*  Xat 
ßank,  11  Fed.  624;  Boyle  y.  Arled^e,  Hempst.  620,  Fed.  Cas.  Ko. 
1,758;  Nicolls  y.  Rodgers,  2  Paine,  437,  Fed.  Cas.  No.  10,260;  Am- 
ory  y.  Lawrence,  3  Cliff.  523,  Fed.  Cas.  No.  336;  Armstrong  Cork 
Co.  y.  Merchants*  Refrigerating  Co..  184  Fed.  199,  107  C.  0.  A.  93. 

i*T  Great  Western  Tel.  Co.  y.  Purdy,  162  U.  S.  329,  16  Snp.  Ct 
810,  40  U  Ed.  986. 

14«  Black  V.  Elkhom  Min.  Co.  (C.  C.)  47  Fed.  600,  citing  Tfoga 
R.  Co.  y.  Biossburg  &  C.  R.  Co.,  20  Wall.  137,  22  L.  Ed.  331;  Bar- 
rett y.  Holmes,  102  ü.  S.  657,  26  L.  Ed.  291. 

i4»Bau8erman  v.  Blunt,  147  U.  S.  647,  13  Sup.  Ct.  466,  37  L.  Ed. 
tilß:  Barney  y.  Oelrlchs,  138  ü.  S.  629,  11  Sup.  Ct.  414,  34  L.  Ed. 
1037;  Penfield  y.  Chesapeake,  O.  Sc  S.  W.  R.  Co.,  134  U.  S.  351, 
10  Sup.  Ct.  566,  33  L.  Ed.  940. 

150  Shelby  y.  Guy,  11  Wbeat  361,  6  L.  Ed.  495. 

isi  Tioga  R.  Co.  y.  Biossburg  Sc  C.  R.  Co.,  20  Wall.  187,  22  L.  Ed. 
331;  Taylor  y.  Union  Pac.  R.  Co.  (C.  C.)  123  Fed.  155 
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as  seeority  for  the  debt  is  also  barred.^**  On  the  same 
principle,  in  a  proceeding  begun  in  a  State  court  to  recover 
a  legacy  by  a  remedy  given  by  the  State  Statute,  it  will  bc 
held  by  a  federal  court  to  which  the  action  has  been  re- 
moved,  in  conformity  with  the  decisions  of  the  State  courts, 
that  a  Claim  barred  by  the  Statute  of  limitations  cannot 
be  set  off  against  such  legacy.^'*  For  the  same  reason, 
a  non-resident  owner  of  a  claim  against  a  decedent's  estate 
cannot  maintain  an  action  against  the  administrator  in  a 
federal  court,  where  the  suit,  if  brought  in  the  State  court, 
would  have  been  barred  by  the  Statutes  of  the  State  as  con- 
strued  by  its  courts,  because  instituted  after  the  expiration 
of  the  period  limited  by  the  order  of  the  probate  court  for 
the  presentation  of  Claims  against  the  estate,  and  after 
decree  for  final  distribution  of  the  estate.^**  It  is  so  also 
with  regard  to  the  manner  of  pleading  the  Statute.  When 
the  State  court  Kas  decided  that  the  local  code  of  procedure 
permits  the  Statute  of  limitations  to  be  set  up  by  demurrer, 
if  the  complaint  shows  that  the  statutory  time  has  run, 
whether  the  suit  is  of  legal  or  equitable  cognizance,  this 
decision  is  of  Controlling  authority  in  the  federal  courts 
sitting  in  that  State.*"' 

Nevertheless,  this  rule  is  subject  to  a  few  well-defined 
exceptions.  Thus,  where  the  United  States  sues  in  one  of 
its  own  courts,  the  Statute  of  limitations  of  the  State  in 
which  the  suit  is  brought  has  no  application.***  And  again, 
it  must  be  remembered  that,  while  equity  generally  follows 
the  analogy  of  the  Statute  of  limitations,  it  is  not  invariably 
applied  in  quite  the  same  way  as  in  actions  at  law,  and  that 
the  federal  courts  have  an  equity  system  of  their  own,  in 
the  administration  of  which  they  are  not  controlled  by  the 
rulings  of  the  State  courts.    Thus,  it  is  a  well-established 

is2Dupree  t.  Mansur,  214  U.  S.  161,  29  Sup.  Ct.  548,  53  L.  Ed. 
950. 

1  BS  Wilson  y.  Smith  (0.  G.)  117  Fed.  707,  affirmed  126  Fed.  916, 
61  G.  G.  A.  446. 

1»«  Secnrlty  Trugt  Co.  v.  Black  River  Nat.  Bank,  187  U.  S.  211, 
23  Snp.  Ct.  52,  47  L.  Ed.  147. 

ifiBChemnng  Canal  Bank  y.  Lowery,  93  U.  S.  72,  23  L.  Ed.  806. 

166  United  States  v.  Thompson,  98  U.  S.  486,  25  L.  Ed.  194. 
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rule  of  equity  jurisprudence  that,  where  an  action  is  based 
on  an  alleged  fraud  or  concealment,  time  will  not  begin  to 
run  in  favor  of  the  defendant  until  the  discovery  of  the 
fraud,  or  until  the  exercise  of  reasonable  diligence*  would 
have  brought  it  to  light.  Hence  in  a  suit  in  equity  in  a 
federal  court  to  open  a  settlement  on  the  ground  of  fraud, 
the  court  will  follow  the  Statute  of  limitations  of  the  State 
where  the  action  is  brought,  except  as  to  the  rule  above 
mentioned;  but  as  to  the  latter,  it  will  be  applied  to  the 
case  without  regard  to  the  provisions  of  the  State  Statute."^ 


EXEMPTION   LAWS 

176.  When  applying  the  exemption  laws  of  a  particular 
State,  the  federal  courts  will  be  governed  by  the 
decisions  of  the  highest  courts  of  the  State  as  to 
the  meaning'and  effect  of  such  laws. 

This  rule  finds  a  special  application  in  cases  of  bank- 
ruptcy.  The  present  bankrupt^cy  Statute  provides  that 
"this  act  shall  not  affect  the  allowance  to  bankrupts  of  the 
exemptions  which  are  prescribed  by  the  State  laws  in  force 
at  the  time  of  the  filing  of  the  petition."  ^'^  A  bankruptcy 
court  has  exclusive  Jurisdiction  to  determine  claims  to 
exemptions.  But  in  so  doing,  when  questions  arise  as  to 
the  nature  or  extent  of  the  exemption  which  may  be 
claimed,  or  the  property  to  which  the  Statute  applies,  or 
other  like  questions,  it  will  be  governed  by  the  construction 
placed  on  the  State  Statute  by  the  highest  court  of  the  State, 
because,  pro  tanto,  it  is  the  local  law  which  it  is  to  ad- 
minister.*"®     Thus,  for  instance,  on  the  question  of  the 

187  Kirby  y.  Lake  Sbore  &  M.  S.  R.  Co.,  120  U.  8.  190,  7  Sap. 
Ct.  430,  30  L.  Bd.  569;  Mnrray  v.  Chicago  &  N.  W.  Ry.  Co.,  «2 
Fed.  868,  35  C.  C.  A.  62.  And  see  Brlgham-Hopklns  Co.  v.  Gross  (C 
C.)  107  Fed.  769. 

158  Bankruptcy  Act  July  1,  1898,  c.  541,  f  6a,  30  Stat  548  (U.  S. 
Comp.  St.  1901,  p.  3424). 

mo  In  re  Baker,  182  Fed.  392,  104  C.  C.  A.  602;  In  re  National 
Grocer  Co..  181  Fed.  33.  104  C.  C.  A.  47.  30  L.  R.  A.  (N.  8.)  982; 
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right  of  the  individual  members  of  a  bankrupt  firm  to  have 
set  apart  to  them,  out  of  the  partnership  assets,  the  ex- 
emptions  allowed  by  the  law  of  the  State,  the  court  of 
bankruptcy  will  follow  the  rule  established  by  the  deci- 
sions  of  the  highest  court  of  the  State,  if  any  such  have 
been  rendered.***  But  if  the  particular  point,  as  to  the 
interpretation  of  the  State  Statute,  has  not  yet  been  ad- 
judicated  by  the  supreme  court  of  the  State,  then  the  court 
of  bankruptcy  will  apply  to  the  problem  the  general  and 
well-established  rules  of  statutory  construction.**^  Of 
course  the  rule  is  not  restricted  to  bankruptcy  proceedings. 
Speaking  generally,  the  decisions  of  the  highest  State  court 
as  to  homestead  exemptions,  under  the  State  Constitution 
and  laws,  are  binding  oo  the  United  States  courts.**^  And 
if  a  decision  of  the  State  court  shows  that  it  is  the  policy  of 
the  State  that  its  exemption  laws  should  be  liberally  con- 
strued,  it  will  be  proper  for  the  federal  courts  to  follow  the 
same  policy  in  considering  whether  or  not  certain  real  es- 
tate  within  the  State  is  subject  to  execution  issued  out  of 
the  national  courts.*** 


REVENUE   AND  TAX   LAWS 

177.  Where  no  federal  question  is  involved,  decisions  of 
the  highest  court  of  a  State,  constrüing  its  revenue 
and  tax  laws,  will  be  regarded  by  the  federal  courts 
as  binding  and  conclusive  precedents  for  their  de- 
termination  of  like  cases. 

In  general,  and  where  no  conflict  with  the  Constitution 
or  laws  of  the  United  States  is  suggested,  the  states  have 
absolute  control  over  their  Systems  of  revenue  and  taxa- 

In  re  McCrary  Bros.  (D.  0.)  169  Fed.  485 ;  In  re  Wood  (D.  C.)  147 
Fed.  877;    In  re  Stone  (D.  G.)  116  Ted.  35. 

160  In  re  Beauebamp  (D.  C.)  101  Fed.  106;  In  re  Stevenson  (D.  G.) 
93  Fed.  789;  In  re  Gamp  (D.  C.)  91  Fed.  745. 

i«i  Rfcbardson  y.  Wood  ward,  104  Fed.  873,  44  G.  G.  A.  235. 

i«2  First  Nat  Bank  y.  Olass,  79  Fed.  706,  25  G.  G.  A.  151. 

ISS  Thompson  y.  McGonnell,  107  Fed.  33,  46  C.  G.  A.  124. 
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tion,  and  the  constniction  and  interpretation  of  the  laws 
regulating  these  subjects  are  so  essentially  a  matter  of 
local  law  that  the  courts  of  the  United  States  are  impera- 
tively  bound  to  follow  the  adjudications  of  the  high  est  court 
of  the  State.***  It  is  of  course  familiär  knowledge  that  the 
constitutional  validity  of  State  laws  imposing  taxes  is  fre- 
quently  challenged  on  the  ground  of  their  depriving  the 
Citizen  of  his  property  without  due  process  of  law  or  deny- 
ing  him  the  equal  protection  of  the  law,  on  the  ground  that 
they  constitute  an  unlawful  interference  with  foreign  or 
interstate  commerce,  or  on  the  ground  that  they  impair  the 
Obligation  of  contracts.  All  questions  of  this  kind  are 
"federal  questions,"  and  their  Solution  will  be  attempted 
by  the  federal  courts  without  being  bound  or  limited  in 
any  way  by  the  decisions  in  the  particular  state,^*"  But 
it  is  otherwise  if  the  federal  question  involved  in  the  case 
has  been  eliminated  by  the  decision  of  the  State  co-urt. 
Thus,  if  a  State  law  imposing  a  tax  on  "every  meat-pack- 
ing  house  doing  business  in  this  State"  were  applied  to  a 
foreign  Corporation  doing  business  in  the  State  both  of  a 
local  character  and  also  in  the  way  of  shipments  beyond 
the  State,  it  might  be  held  unlawful  as  an  attempt  to  re- 
strict  interstate  commerce.  But  if  the  supreme  court  of 
the  State  has  decided  that  the  Statute  does  not  apply  to 
the  interstate  business  of  such  a  Company,  but  only  to  its 
local  business,  this  interpretation  of  the  law  will  be  ac- 
cepted  by  the  United  States  courts  and  thus  the  possible 
federal  question  will  be  eliminated.*** 

1««  Games  v.  Stiles  ex  dem.  Dünn,  14  Pet  322,  10  L.  Ed.  476; 
Rice  V.  Jerome,  97  Fed.  719,  38  C.  0.  A.  388;  Van  Gunden  v.  Vir- 
ginia Goal  &  Iron  Co.,  52  Fed.  838,  3  0.  C.  A.  294;  Singer  Mfg. 
Co.  V.  Adams,  165  Fed.  877,  91  0.  C.  A.  461;  Hager  v.  American 
Nat.  Bank,  159  Fed.  396,  86  C.  C.  A.  334 ;  Parks  v.  Watson  (C.  a> 
20  Fed.  764;  Secor  v.  Singleton  (C.  C.)  9  Fed.  809;  Hodgdon  y. 
Burleigh  (C.  C.)  4  Fed.  111;  Kountze  v.  City  of  Omaba,  5  DUL 
443,  Fed.  Gas.  No.  7,928. 

lesjohn  Kyle  Steamboat  Go.  t.  City  of  New  Orleans,  Fed.  Gas. 
No.  7,354;  Oleott  v.  Fond  du  Lac  County  Sup'rs,  16  Wall.  678,  21 
L.  Ed.  382. 

166  Armonr  Packing  Go.  t.  Laey,  200  ü.  S.  226,  26  Snp,  Ct.  232^ 
50  L.  Ed.  451. 
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As  rcgards  the  validity  of  a  Statute  (or  a  municipal  or- 
dinance)  as  tested  by  the  requirements  of  the  State  Consti- 
tution, the  matter  is  absolutely  one  for  the  determination  of 
the  State  courts,  whose  conclusions  will  be  accepted  with- 
out  question  by  the  federal  courts.^'^  Thus,  the  decision 
of  the  highest  court  of  a  State  that  a  tax  is  "uniform," 
within  the  meaning  of  a  requirement  in  the  Constitution 
of  the  State,  when  it  bears  equally  upon  all  persons  belong- 
ing  to  the  prescribed  class  on  which  it  is  imposed,  is  not 
opcn  to  review  by  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  the  State  court. *•■  And  so,  where  a 
Statute  includes  provisions  for  the  taxation  of  real  prop- 
crty  which  had  escaped  taxation  for  previous  years,  and 
also  provisions  for  the  taxation  of  personal  property  under 
the  same  circumstances,  in  the  same  section,  and  the  lat- 
ter part  is  held  to  be  unconstitutional,  there  arises  the  fur- 
ther  question  whether  the  legislature  regarded  the  two 
provisions  as  so  mutually  related  and  interdependent  that 
the  section  must  stand  or  fall  as  a  whole ;  and  this  question 
is  one  to  be  determined  finally  by  the  State  court,  and  its 
conclusion  will  be  adopted  by  the  United  States  courts 
without  independent  consideration  of  it.^**^ 

Similar  rules  prevail  as  to  almost  all  questions  which 
may  be  presented  to  the  courts  concerning  the  nature  of  the 
particular  imposition  and  the  procedure  for  its  enforcement 
and  collection.  For  instance,  in  determining  whether  a 
Charge  or  mulct  imposed  by  a  State  Statute  upon  liquor 
Seilers  is  a  "tax,"  within  the  meaning  of  that  term  as  used 
in  the  bankruptcy  act,  the  federal  court  will  follow  the  de- 
cisions  of  the  highest  court  of  the  State  construing  the 
Statute.*^*  So  of  the  question  whether  a  particular  Charge 
imposed  by  law  is  a  license  or  occupation  tax  or  a  tax  on 

i«TTreat  t.  City  of  Chicago,  130  Fed.  443,  64  C.  C.  A.  645; 
Flanlgan  t.  Sierra  County,  122  Fed.  24,  68  C.  C.  A.  340. 

les  Arrnonr  Packlng  Co.  v.  lacy,  200  ü.  S.  226,  26  Sup.  Ct.  232, 
50  L.  Ed.  451. 

i«»Wiiiona  ft  St  P.  Land  Oo.  v.  Allnnesota,  150  U.  S.  526,  16 
Snp.  et  83,  40  L.  Ed.  247. 

170  In  re  Ott  (D.  C.)  95  Fed.  274. 
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property.^^^  It  is  also  a  question  for  the  exclusive  de- 
termination  of  the  State  court  whether  a  particular  taxing 
law  or  ordinance  is  still  in  force  or  has  been  repealed,^^' 
and  in  the  latter  case,  the  effect  of  the  repeal  on  pending 
proceedings  for  the  collection  of  the  tax.*^'  So  also  of  the 
questions  raised  by  the  claim  of  an  individual  or  Corpora- 
tion to  be  exempt  from  taxation,  wholly  or  in  part. 
Whether  such  an  exemption  exists,  whether  it  is  repealable, 
whether  it  has  been  in  fact  repealed,  to  what  property  it 
extends,  whether  it  may  be  claimed  as  against  certain 
special  or  peculiar  forms  of  taxation, — ^these  are  questions 
which,  when  they  come  before  a  federal  court,  will  be  de- 
cided  in  accordance  with  the  rulings  of  the  State  courts, 
if  any  decisive  adjudications  have  been  made.*^*  So  again, 
the  determination  of  the  supreme  court  of  a  State  as  to 
whether  a  Statute  imposing  a  license  tax  is  sufficiently  cer- 
tain in  its  terms  to  enable  those  charged  with  its  enforce- 
ment  to  ascertain  definitely  the  amount  of  the  tax,  is  con- 
clusive  on  the  federal  supreme  court.^^"  And  so  also  of 
the  question  of  the  extent  and  incidents  of  a  tax  lien,*^' 
and  of  the  construction  of  the  Statute  with  reference  to 
deductions  to  be  made  by  the  taxpayer  in  listing  his  prop- 
erty.^'^  On  the  same  principle,  a  decision  by  the  highest 
court  of  the  State  that,  under  the  Statutes  of  the  State,  an 
application  for  relief  to  the  county  board  of  equalization  is 
the  exclusive  remedy  for  an  erroneous  exercise  of  the  tax- 
ing power,  except  in  cases  of  fraud,  is  binding  on  the  fed- 

171  Brown-Forman  Co.  v.  Commonwealth  of  Kentucky,  217  U.  S. 
563,  30  Sup.  et  578,  54  L.  Ed.  883. 

172  Adams  V.  City  of  Nashvüle,  95  U.  S.  19,  24  L.  Ed.  369. 

178  Flanlgan  v.  Sierra  County,  196  U.  S.  553,  25  Sup.  Ct  314,  49 
L.  Ed.  597. 

17  4  Arkansas  Southern  Ry.  Co.  v.  Louisiana  &  A.  Ry.  Co.,  218  U. 
S.  431,  31  Sup.  Ct  56,  54  L.  Ed.  1097;  Wieomico  County  Com'rs 
V.  Bancroft,  203  U.  S.  112,  27  Sup.  Ct.  21,  51  L.  Ed.  112. 

176  Osbome  t.  Florida,  164  ü.  S.  650.  17  Sup.  Ct  214,  41  U  Ed. 
586. 

176  Baltimore  Shipbulldlng  &  Dry  Dock  Co.  v.  City  of  Baltimore, 
195  U.  S.  375,  25  Sup.  Ct.  50,  49  L.  Ed.  242. 

ITT  Commercial  Nat  Bank  y.  Chambers,  182  ü.  S.  556,  21  Snp. 
Ct.  863,  45  L.  Ed.  1227. 
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eral  courts.^^*  And  so  of  a  decision  in  regard  to  the  au- 
thority  of  the  State  board  of  equalization  to  levy  taxes,*^* 
and  of  a  ruling  that  the  law  of  the  State  requires  the  col- 
lection  and  payment  of  taxes  to  be  made  in  gold  and  silver 
coin.^'®  Again,  questions  as  to  the  validity  of  a  tax  deed, 
arising  either  on  a  consideration  of  the  regularity  and  ef- 
fect  of  the  proceedings  for  the  collection  of  the  tax,  or  on 
the  form  and  eflScacy  of  the  deed  itself,  are  matters  pecul- 
iarly  within  the  Jurisdiction  of  the  states,  and  the  decisions 
of  the  State  courts  thereon  will  be  followed  by  the  federal 
Courts.*** 

In  this  connection,  however,  it  is  necessary  to  distin- 
guish  between  the  effect  of  a  decision  as  res  judicata  and 
its  eiFect  as  establishing  a  general  rule  or  principle  of  law 
applicable  to  similar  cases  in  the  future.  For  example, 
where  a  corporation  sets  up  the  claim  that  its  charter  en- 
titles  it  to  exemption  from  municipal  taxation  on  its  cap- 
ital  stock,  and  its  contention  is  sustained  by  the  courts  of 
the  State,  the  decision  would  generally  be  held  to  be  res 
judicata  only  as  to  the  identical  taxes  litigated  in  that  suit, 
not  as  to  those  of  a  subsequent  year.  And  where  this  is 
the  local  rule,  the  judgment  cannot  be  accorded  any  greater 
eflFect  in  the  federal  courts,  as  an  estoppel,  than  would  be 
given  to  it  in  the  State  courts.*"*  On  the  other  band,  where 
a  plaintiff  in  a  federal  court  claims  relief  on  the  ground  of 
the  invalidity,  under  the  Statutes  of  the  state,  of  certain  tax 
proceedings,  and  the  identical  proceedings  had  been  ad- 
judged  valid  by  the  supreme  court  of  the  State,  though  not 
in  stich  a  form  as  to  render  the  matter  technically  res  judi- 
cata, because  not  in  a  suit  between  the  same  parties,  nev- 
ertheless  its  decision  will  be  held  binding  on  the  federal 

IT  8  Altschul  T.  Gittings  (C.  C.)  86  Fed.  200. 

IT»  Paine  v.  Germantown  Trust  Co.,  136  Fed.  527,  69  C.  0.  A.  303. 

i»o  Lane  County  v.  Oregon,  7  Wall.  71,  19  L.  Ed.  101. 

181  Bardon  v.  Land  &  River  Improv.  Co.,  157  U.  S.  327,  16  Sup.  Ct. 
650,  39  L.  Ed.  719;  Lewia  t.  Monson,  151  ü.  S.  545,  14  Sup.  Ct. 
424,  38  Tu  Ed.  265;  Coleman  v.  Peshtlgo  Lnmber  Co.  (C.  C.)  30 
Fed.  317. 

i«i  Union  ft  Planters*  Bank  v.  City  of  Memphis,  189  U.  S.  71, 
23  Sup.  Ct.  604,  47  L.  Ed.  712. 
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court,  because  it  is  an  authoritative  construction  of  the 
Statutes  of  the  State.**' 


EMPLOYER'S   LIABILITY   LAWS 

178.  In  SO  far  as  the  reciprocal  rights  and  liabilities  of  mas- 
ter  and  servant  have  been  made  the  subject  of  stat- 
utory  enactment  in  a  given  State,  questions  relat- 
ing  thereto,  and  depending  on  the  construction  or 
application  of  the  Statute,  will  be  govemed  by  the 
decisions  of  the  highest  court  of  the  State,  to  which 
the  federal  courts  will  conform. 

Questions  of  liability  for  negligencc  or  other  torts,  of 
the  liability  of  an  employer  for  torts  committed  by  his 
servants,  of  the  responsibility  of  an  employer  to  his  serv- 
ants  for  injuries  suffered  at  the  hands  or  through  the  acts 
or  neglect  of  their  co-employees,  of  the  defense  of  con- 
tributory  negligence  in  such  cases,  or  of  the  doctrine  of 
comparative  negligence,  may  be  regulated  by  the  Statutes 
of  the  particular  State.  In  the  absence  of  any  such  Stat- 
ute, these  are  questions  of  general  law;  and  in  so  far  as 
the  rights  and  responsibilities  of  persons  in  cases  of  this 
kind  are  left  to  be  governed  by  the  common  law,  the  courts 
of  the  United  States  are  free  to  work  out  their  own  con- 
clusions,  irrespective  of  the  decisions  of  the  courts  of  the 
State  in  which  they  sit.  But  if  matters  of  this  kind  have 
been  taken  up  into  the  written  law  of  the  particular  State, 
and  are  regulated  by  its  Statutes,  as  is  now  often  the  case, 
they  become  a  part  of  its  peculiar  or  "local"  law,  and  the 
construction  put  upon  such  Statutes  by  the  highest  court 
of  the  State  furnishes  a  binding  rule  for  the  decision  of 
similar  cases  by  the  courts  of  the  United  States,  irrespect- 
ive of  their  own  ruHngs  on  the  common  law  af  the  subject 
or  of  the  principles  prevailing  in  any  other  State.***     But 

issHaley  Lire-Stock  Co.  v.  Board  of  Ck>m'r8  of  Routt  Goonty, 
94  Fed.  297,  36  C.  C.  A.  350. 

1«*  Pennsylvania  Steel  Co.  ▼.  Lakkonen,  181  Fed.  325,  104  O.  C. 
A.  513;    Atlantic  Coast  Line  R.  Co.  r.  Dunnhig,  1C6  Fed.  850,  94 
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it  is  only  when  the  Statute  is  a  new  and  distinct  en^ctment 
on  thc  subject  that  this  rule  prevails,  not  where  it  is  merely 
in  affirmance  or  declaratory  of  the  common  law.  Thus,  in 
a  case  in  Tennessee,  the  supreme  court  of  that  State  held 
that  a  Statute  of  the  State  relating  to  the  recovery  of  dam- 
ages  for  injuries  causing  death  did  not  create  a  new  lia- 
bility,  but  merely  continued  the  decedent's  cause  of  action 
by  abrogating  the  common-law  rule  abating  personal  ac- 
tions  on  the  death  of  the  plaintiif.  Acting  on  this  Sugges- 
tion,— that  the  liability  was  not  created,  but  merely  pre- 
served,  by  the  Statute, — the  federal  court  held  that  a  de- 
cision  of  the  supreme  court  of  Tennessee,  in  an  action  for 
wrongful  death,  that  the  conductor  of  a  railroad  train  was 
a  vice  principal,  and  not  a  fellow  servant  of  the  brakeman, 
did  not  define  a  statutory  liability  so  as  to  be  binding  on 
the  federal  courts  as  a  construction  of  a  State  Statute.^*' 

C.  G.  A.  128;  United  States  Leather  Co.  t.  Howell,  151  Fed.  444,  80 
C.  C.  A.  674;  Crosby  v.  Lehigh  VaUey  R.  Co.  (C.  C.)  128  Fed.  1Ö3; 
Dormidy  v.  Sharon  Boiler  Works  (C.  C.)  127  Fed.  485;  Peirce  v.  Van 
Dosen,  78  Fed.  6d3,  24  C.  C.  A.  280,  68  L.  R.  A.  705;  Central 
Trust  Co.  ▼.  East  Tennessee,  V.  ft  O.  Ry.  Co.  (C.  C.)  68  Fed.  353 ; 
Northern  Pac.  R.  Co.  t.  Hogan,  63  Fed.  102.  11  C.  C.  A.  51;  United 
States  ▼.  Boomer,  183  Fed.  726,  106  C,  C.  A.  164. 
"»  EUlott  V.  Feiton,  119  Fed.  270,  56  C.  C.  A.  74. 

Black  Jud.Pr. — 38 
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CHAPTER  XV 

SAMB;   FEDERAL  QUESTIONS 

179.  General  Rule. 

180.  Construction  of  Acts  of  Congress. 

181.  Federal  Corporatlons. 

182.  Jiirisdiction  and  Powers  of  Federal  Courts. 

183.  Griminal  Law. 
184-186.  Obligation  of  Contracts, 

187.    Due  Process  of  Law. 

GENERAL  RULE 

179.  In  cases  presenting  a  claim  er  defense  founded  on  the 
Constitution  of  the  United  States  or  a  national 
treaty  or  an  act  of  Congress^  or  which  involve  the 
construction  of  either,  the  federal  courts  are  not 
bound  to  foUow  the  decisions  of  any  State  court, 
but  on  the  contrary  will  base  their  determinations 
on  their  independent  judgment,  guided  and  forti- 
fied  by  their  own  previous  rulings  and  those  of 
courts  having  authority  over  them. 

Just  as  the  courts  of  the  United  States  concede  to  the 
highest  judicial  tribunals  of  the  several  states  the  right  to 
place  a  final  and  authoritative  interpretation  upon  the  con- 
stitutions  and  laws  of  their  respective  states,  so  they  claim 
for  themselves  the  exclusive  authority  to  determine  the 
rules  and  principles  of  law  which  shall  govern  the  Inter- 
pretation and  application  of  national  law.  To  them  is  com- 
mitted  by  the  organic  law  the  judicial  power  to  determine 
''all  cases  in  law  and  equity  arising  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority";  and  wherever 
a  claim  or  defense,  a  right,  privilege,  or  immunity,  is  al- 
leged  to  exist  under  the  laws  of  the  Union,  their  Jurisdic- 
tion may  be  invoked.  Hence  the  interpretation  and  appli- 
cation of  federal  law  is  the  peculiar  and  appropriate  func- 
tion  of  the  federal  courts,  and  one  in  the  exercise  of  which 
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they  are  not  to  bc  controlied  by  the  adjudications  of  the 
State  courts  any  more  than  by  enactments  of  the  State  leg- 
islatures.  Besides,  there  is  nothing  local  in  the  scope  of  the 
federal  Constitution  and  laws,  nor  in  their  application  to 
particular  controversies.  They  are  operative  in  all  the 
States  alike  and  upon  all  Citizens  without  regard  to  State 
lines.  For  the  sake  of  uniformity,  then,  if  for  no  other 
reason,  it  is  essential  that  their  authoritative  construction 
should  be  committed  to  one  homogeneous  System  of  courts. 
It  would  be  intolerable  if  rights  and  liabilities  arising  under 
an  act  of  Congress,  for  example,  should  take  on  a  different 
complexion  in  one  State  from  that  which  they  wear  in  an- 
other,  simply  because  the  courts  of  the  two  states  differed 
in  regard  to  them  and  the  federal  courts  simply  deferred  to 
their  variant  decisions,  or  if,  for  the  same  reason,  a  privi- 
lege  or  immunity  under  the  federal  Constitution  could  be 
successfully  claimed  in  one  State  but  not  in  another.  It  is 
therefore  a  settled  rule  that  the  courts  of  the  United  States 
will  not  be  constrained  to  follow  the  decisions  of  the  courts 
of  the  State  in  which  they  sit,  or  in  which  the  controversy 
originated,  upon  any  question  arising  under  the  federal 
Constitution  or  a  treaty  or  an  act  of  Congress,  or  involving 
the  construction  or  application  of  either.^  In  such  a  case, 
an  applicable  decision  of  the  State  court  will  indeed  be 
treated  with  due  consideration,  but  not  as  foreclosing  inde- 
pendent  judgment,  and  the  only  precedents  having  a  Con- 
trolling force  are  decisions  previously  made  by  the  same 
federal  court  or  by  one  having  appellate  Jurisdiction  over  it. 
In  the  case  of  an  inferior  federal  court,  however,  where  the 
question  presented  to  it  has  not  yet  been  determined  by 
the  Supreme  Court  of  the  United  States,  it  may  be  proper 
to  defer  action  or  refuse  affirmative  relief  if  its  own  opin- 

iGälhoun  Gold  Min.  Ck>.  v.  Ajax  Gold  Min.  Co.,  182  U.  S.  499, 
21  Sup.  et  885,  45  L.  Ed.  1200;  Loulsville  &  N.  R.  Co.  v.  Palmee, 
109  ü.  S.  244,  3  Sup.  Ct.  193,  27  L.  Ed.  922 ;  Piqua  Branch  of  State 
Bank  of  Ohio  t.  Knoop,  16  How.  389,  14  L.  Ed.  977;  Jefferson 
Branch  Bank  v.  Skelly,  1  Black,  436,  17  L.  Ed.  173 ;  Sunset  Tele- 
phone &  Telegraph  Co.  t.  Pomona  (C.  C.)  164  Fed.  561;  Johnson 
V.  Crawford  &  Yothers  (C.  C.)  154  Fed.  761;  Central  Trust  Co.  v. 
Citlsens*  St.  Ry.  Co.  of  Indianapolis  (C.  C.)  82  Fed.  1. 
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ion  ön  the  merits  is  verjr  strongly  controverted  by  a  judg- 
ment  of  the  highest  court  of  the  State  where  it  sits.  On 
this  groünd,  a  ruling  was  once  made  that  a  prisoner  should 
not  be  discharged  on  habeas  corpus  by  a  United  States 
circuit  court,  where  the  question  of  law  involved,  though 
arising  under  the  Constitution  and  laws  and  treaties  of  the 
United  States,  is  a  doubtful  one  as  between  the  circuit  court 
and  the  supreme  court  of  the  State,  there  being  an  imme- 
diate  appeal  allowed  to  the  Supreme  Court  of  the  United 
States.^ 

The  general  rule  under  consideration  has  sometimes  been 
stated  in  this  way:  That  the  Statute  providing  that  the 
laws  of  the  several  states  shall  be  regarded  as  rules  of  de- 
cision  by  the  federal  courts  in  trials  at  common  law  in  cases 
where  they  apply  is  restricted  to  cases  in  which  the  Juris- 
diction is  based  upon  the  diverse  citizenship  of  the  parties, 
and  does  not  apply  where  Jurisdiction  attaches  because  a 
federal  question  is  involved.*  But  this  Statement  is  not 
broad  enough  to  cover  all  possible  cases.  For  it  may  yer>' 
well  happen  that  a  question  under  the  federal  Constitution 
or  laws  shall  be  involved  in  an  action  brought  in  a  federal 
court  by  a  Citizen  of  one  State  against  a  Citizen  of  another. 
For  instance,  the  question  whether  or  not  a  Statute  of  a 
State  is  valid,  when  tested  by  the  requirements  and  pro- 
hibitions  of  the  federal  Constitution,  is  always  a  federal 
question,  no  matter  on  what  circumstances  the  Jurisdiction 
of  the  federal  court  in  the  particular  case  may  have  been 
based ;  and  in  deciding  this  question  the  federal  courts  are 
not  in  any  way  bound  by  the  decisions  of  the  State  courts.* 
As  to  this  point,  however,  it  should  be  remarked  that  the 
construction  placed  upon  an  act  of  a  State  legislature  by 
the  highest  court  of  the  State  will  ordinarily  be  accepted  as 
correct  by  the  Supreme  Court  of.  the  United  States,  when 
determining  whether  the  Statute,  as  so  interpreted,  denies 
the  equal  protection  of  the  laws  or  violates  any  other  provi- 

«  In  re  Wo  Lee  (C.  C.)  26  Fed.  471. 

s  Schreiber  v.  Sharpless  (D.  G.)  17  Fed.  589. 

^Dundee  Mortgage  Trust  Inv.  Co.  v.  School  DIst  Xo.  1,  Mult- 
nomah  Oo.  (C.  C.)  19  Fed.  359;  Knight  t.  Shelton  (0.  C.)  184  Fed 
423. 
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sion  of  the  Constitution.*    But  note  that  the  decision  of  the 

supreme  court  of  a  State  upon  the  question  whetber  a  law 

imposing  a  license  is  enacted  under  the  police  power  of  the 

State  or  under  the  power  of  taxation,  is  not  conclusive  upon 

a  federal  court,  when  the  validity  of  the  Statute,  as  meas- 

ured  by  the  federal  Constitution  and  laws,  depends  upon  the 

Solution  of  this  very  question,  as  where  the  license  relates 

to  intoxicating  liquors  imported  into  the  State,  and  would  be 

valid  if  regarded  as  a  police  regulation,  but  void  for  inter- 

fering  with  interstate  commerce  if  treated  as  an  exercisc  of 

the  taxing  power.*    Again,  the  fact  that  a  judgment  in  the 

State  court  in  res  judicata  of  the  questions  litigated,  in  an 

action  removed  to  the  federal  court  because  of  a  federal 

question  being  involved,  does  not  deprive  the  latter  court 

of  Jurisdiction,  though  the  judgment  of  the  State  court  is 

conclusive  on  the  parties,  since  it  merely  has  the  effect  of 

evidence,  and  does  not  remove  consideration  of  the  laws  of 

the  United  States  as  elements  of  the  decision.^ 


CONSTRUCTION  OF  ACTS  OF  CONGRESS 

180.  In  the  construction  and  application  of  acts  of  Congress, 
tfae  federal  courts  are  not  required  to  foUow  the 
decisions  of  any  State  court,  the  only  precedents  of 
controlUng  authority  being  those  made  by  the  Su- 
preme Court  of  the  United  States. 

Federal  Statutes  must  be  interpreted  by  the  federal  courts, 
independently  of  all  local  considerations  and  local  deci- 
sions, and  an  act  of  Congress  cannot  be  said  to  have  an  es- 
tablished  meaning,  whatever  the  decisions  of  other  courts 
may  have  been,  until  it  has  been  construed  by  the  Supreme 
Court  of  the  United  States.*    Very  often  such  a  question 

»National  Cotton  OU  Co.  v.  Texas,  197  ü.  S.  115,  25  Sup.  Ct 
379,  49  L.  Ed.  689. 

«  Pabet  Brewlng  Co.  v.  City  of  Terre  Haute  (C.  C.)  98  Fed.  330. 

T  Consolidated  Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co. 
(C.  C.)  C2  Fed.  946. 

•  Calboun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  182  U.  8.  499, 
21  Sup.  Ct.  885,  45  L.  Ed.  1200. 
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must  be  decided  by  a  State  court  in  advance  of  any  ruling 
by  the  supreme  federal  tribunal,  but  its  determination,  in 
such  a  case,  does  not  constitute  a  precedent  that  is  binding 
on  any  court  of  the  federal  system,  nor  even  a  precedent,  in 
the  strictest  sense,  for  its  own  future  action.  Thus,  it  has 
been  said  by  the  court  in  Colorado  that  the  doctrine  of  stare 
decisis  is  based  upon  the  assumption  that  the  rules  of  law 
to  which  the  doctrine  applies  have  previously  been  deter- 
mined  by  a  court  having  final  Jurisdiction  of  the  questions 
involved ;  and  hence  it  does  not  apply  with  füll  force  to  a 
previous  decision  of  the  supreme  court  of  a  State  on  a 
question  involving  an  act  of  Congress,  when  that  question 
has  not  been  determined  by  the  United  States  Supreme 
Court.* 

The  general  rule  may  be  illustrated  by  cases  arising  un- 
der  the  bankruptcy  act.  The  federal  courts,  in  construing 
this  Statute,  are  not  in  any  way  bound  to  follow  the  deci- 
sions  of  a  State  court  on  the  Interpretation  of  similar  pro- 
visions  in  a  State  insolvency  law.*"  The  question  of  the 
effect  of  the  bankruptcy  act  upon  the  validity  of  a  general 
assignment  made  after  its  passage,  in  accordance  with  the 
provisions  of  a  State  Statute,  is  not  one  which  is  govemed 
by  any  rule  of  decision  in  the  State,  because  the  question 
here  is  upon  the  construction  of  the  bankruptcy  law,  not  of 
the  State  Statute.**  On  the  other  band,  a  decision  by  the 
supreme  court  of  a  State,  that  a  Statute  of  that  State  regu- 
lating  the  administration  and  distribütion  of  estates  under 
general  assignments  for  creditors  is  an  insolvency  law,  will 
be  followed  by  the  federal  courts  of  bankruptcy  in  deciding 
upon  the  eifect  of  the  enactment  of  the  national  bankruptcy 
law  upon  the  Operation  of  such  Statute,  because  the  ques- 
tion here  is  as  to  the  character  and  meaning  of  the  State 
Statute,  which  is  for  the  decision  of  the  State  court.**  But 
whether  a  State  Statute  authorizing  the  arrest  of  a  judg- 

e  Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  Colo.  1,  59 
Pac.  607,  50  L.  R.  A.  209.  83  Am.  St.  Rep.  17. 

10  In  re  Knlght,  2  Riss.  518,  Fed.  Gas.  No.  7,880. 

11  In  re  Plotke,  104  Fed.  964,  44  C.  C.  A.  282. 

12  In  re  Curtis  (D.  C.)  91  Fed.  737,  affirmed  94  Fed.  630,  36  C.  C 
A.  430. 
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ment  debtor  on  certain  grounds,  after  the  rctum  of  an  exe- 
cution  unsatisiied,  has  been  superseded  by  thc  bankruptcy 
law  is  a  federal  question,  as  to  which  the  decisions  of  the 
State  Courts  are  merely  adviscM"y."  Again,  as  was  pointed 
out  in  another  place,**  the  bankruptcy  law  leaves  the  mat- 
ter of  the  bankrupt's  exemptions  to  be  regulated  by  the 
State  law,  and  the  bankruptcy  courts  will  follow  and  accept 
the  decisions  of  the  courts  of  the  State  as  to  the  meaning 
and  constniction  of  the  State  exemption  law,  because  this 
is  a  matter  of  local  law.  But  if  the  particular  point  has  not 
been  ruled  by  the  State  court,  the  federal  court  will  proceed 
to  determine  it  in  the  exercise  of  its  independent  judgment. 
In  one  such  case  it  was  said :  "The  courts  of  Virginia  have 
not  considered  or  decided  the  question  involved  in  the  case 
at  bar.  These  courts  have  construed  the  Constitution  and 
Statutes  referred  to,  but  not  as  bearing  upon  or  involved 
in  this  question  of  homestead  exemptions.  Had  they  done 
so,  this  court  would  follow  their  interpretation.  In  the 
absence  of  such  decisions,  this  court  must  determine  the 
claim  of  the  bankrupt  to  exemptions,  not  upon  any  supposi- 
tion  of  how  the  State  courts  would  probably  decide,  but 
according  to  established  rules  of  construction."  *'  So  also 
as  to  the  acts  of  Congress  authorizing  the  removal  of  causes 
from  State  courts  to  federal  courts  in  certain  cases.  A  fed- 
eral court  is  not  bound  by  the  decision  of  the  supreme  court 
of  the  State  in  which  it  sits  that,  to  entitle  a  defendant  to 
remove  the  cause,  he  must  first  file'his  pleadings  in  the  State 
court,  because  the  question  is  one  involving  the  construc- 
tion  of  the  act  of  Congress  and  not  a  State  law.*'  So  a  de- 
cision by  the  State  court  of  last  resort  that  a  special  pro- 
ceeding  under  the  State  laws  is  not  a  civil  suit  is  not  Con- 
trolling on  the  federal  court,  on  the  question  whether  the 
proceeding  is  "a  civil  suit  at  law  or  in  equity"  within  the 
meaning  of  the  removal  acts.*^     Again,  questions  relating 

18  Jolmson  y.  Crawford  ft  Yothers  (C.  C.)  154  Fed.  761, 
1«  Supra,  p.  586. 

iRRichardson  ▼.  WOodward,  104  Fed.  87.3,  44  C.  C.  A.  235. 
1«  Egan  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.)  53  Fed.  675. 
IT  In  re  Jamecke  Dltch  Co.  (C.  C.)  69  Fed.  161. 
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to  the  right  of  set-öff  in  the  federal  courts  arise  cxclusively 
under  the  acts  of  Congress,  and  no  local  law  or  usage  can 
have  any  influence  in  their  determination,  for  the  ruies  cs- 
tablished  must  be  uniform  throughout  the  Union.^^ 


FEDERAL  CORPORATIONS 

181.  Questions  conceming  the  rights,  powers,  duties,  and 
liabilities  of  corporations  chartered  by  Congress 
or  organized  under  the  laws  of  the  United  States 
are  ''federal  questions/'  as  involving  the  construc- 
tion  of  federal  Statutes,  in  such  sense  that  the 
courts  of  the  United  States  are  not  controlled  in 
their  decision  by  the  rulings  of  the  State  courts. 

It  IS  firmly  settled  that  any  Corporation  created  and  or- 
ganized under  an  act  of  congress,  or  deriving  its  corporate 
powers  and  existence  from  congressional  legislation  (with 
the  special  exception  of  the  national  banks),  is  entitled  to 
remove  to  a  federal  court  any  suit  brought  against  it  in  a 
State  court,  on  the  ground  that  such  suit  is  one  arising  un- 
der the  laws  of  the  United  States.*'  And  on  the  same 
ground,  any  question  of  the  powers,  rights,  duties,  or  lia- 
bilities of  such  a  Corporation  would  be  regarded  as  one  for 
the  exclusive  determination  of  the  federal  courts,  uninflu- 
enced  by  the  decisions  o/  the  State  courts.  For  even  if  the 
question  concerned  the  application  to  such  a  Company  of 
a  Statute  enacted  by  a  State,  it  would  involve  a  considera- 
tion  of  the  limits  of  the  rightful  authority  of  the  State  gov- 
ernments  in  their  dealings  with  federal  corporations,  or  a 
construction  of  the  acts  of  Congress  by  which  the  Compa- 
ny was  created  or  governed.    Or  if  the  rule  of  law  to  be 

IS  United  States  t.  Robeson,  9  Pet.  319,  9  L.  Ed.  142;  Watküa 
7.  United  States,  9  Wall.  759,  19  L.  Ed.  820. 

1»  Union  Pac.  Ry.  Co.  v.  Myer».  116  U.  S.  1,  5  Sup.  Ct  1113,  29 
L.  Ed.  319;  Osbom  v.  Bank  of  United  States,  9  Wtieat.  738,  6  L. 
Ed.  204;  Texas  &  P.  Ry.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct  905. 
36  L.  Ed.  829.  And  see,  further,  Black's  DlUon  on  Remoral  of 
Causes,  §  127. 
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establi^ed  were  one  equally  applicable  to  all  corporations 
of  the  same  class  or  engaged  in  the  same  business,  without 
regard  to  local  enactments,  the  question  would  be  regarded 
by  the  federal  courts  as  one  of  "general  law/*  as  to  which 
(as  will  appear  more  fully  in  another  place)  they  hold  them- 
selves  free  from  any  Obligation  to  conform  to  the  rulings 
of  the  State  courts.  These  principles  are  illustrated  by  a 
judgment  of  the  United  States  Supreme  Court  holding 
that  decisions  by  a  State  court,  in  cases  involving  railroad 
corporations  created  by  the  State,  to  the  effect  that  the 
construction  and  maintenance  of  railroads  does  not  con- 
stitute  a  public  purpose  such  as  will  authorize  municipal  do- 
nations  in  aid  thereof  under  the  Constitution  of  the  State, 
are  not  binding  on  the  federal  courts,  in  a  case  involving  a 
railroad  Company  created  by  the  laws  of  the  United  States, 
and  subjected  by  its  charter  to  important  public  duties, 
such  as  becoming  a  postal  route  and  military  road  and  a 
means  of  interstate  commerce;  especially  when  the  State 
legislature  has  declared  that,  for  the  purposes  set  forth  in 
the  acts  of  Congress  under  which  the  Company  was  organ- 
ized,  it  should  be  vested  within  the  State  with  all  its  rights, 
powers,  Privileges,  and  immunities  given  by  the  acts  of  Con- 
gress.** 


JURISDICTION   AND   POWERS   OF   FEDERAL 

COURTS 

182.  Questions  conceming  the  Jurisdiction  and  powers  of 
the  courts  of  the  United  States  are  to  be  decided 
by  those  courts  exclusively,  neither  the  Statute  law 
of  a  State  nor  the  judicial  decisions  of  its  courts  be- 
ing  of  Controlling  authority. 

An  act  of  Congress  provides  that  "the  practice,  plead- 
ings,  and  forms  and  modes  of  procedure  in  civil  causes, 
other  than  admiralty  and  equity  causes,  in  the  circuit  and 

«0  Roberts  v.  Northern  Pac.  R.  Co.,  158  ü.  S.  1,  15  Sup.  Ct  756. 
39  L.  Ed.  873. 
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district  courts,  shall  conform  as  near  as  may  be  to  the  prac- 
tice,  pleadings,  and  forms  and  modes  of  procedura  existing 
at  the  time  in  like  causes  in  the  courts  of  record  of  the  State 
within  which  such  circuit  or  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding."**  But  this 
Statute  relates  only  to  matters  of  procedure,  and  does  not 
in  any  way  affect  the  Jurisdiction  of  the  federal  courts.** 
That  Jurisdiction  is  prescribed  and  limited  by  the  Constitu- 
tion of  the  United  States  and  the  various  acts  of  Congress, 
and  the  incidental  and  ancillary  powers  of  those  courts,  not 
specifically  covered  by  Statute,  are  derived  from  those  prin- 
ciples  of  the  common  law  which  are  applicable  to  all  courts 
of  record.  Neither  can  be  to  any  extent  abridged  or  cur- 
tailed  by  the  legislative  enactments  of  any  State.  Hencc  it 
foUows  that  the  federal  courts  alone  are  competent  to  de- 
cide  finally  upon  the  nature  and  scope  of  their  Jurisdiction 
and  their  judicial  powers.  Decisions  of  the  State  courts 
upon  their  own  authority  in  similar  cases  may  indeed  be 
instructive  or  persuasive,  but  they  are  not  necessarily  to  be 
followed  as  precedents.  And  although  it  is  an  ädmitted 
general  rule  that  the  construction  of  the  Constitution  or 
laws  of  a  State  by  the  highest  court  of  the  State  is  binding 
on  the  federal  courts,  yet  this  does  not  apply  where  such 
construction  affects  the  Jurisdiction  of  a  federal  court,  but 
the  latter  is  under  the  duty  of  determining  such  matter  for 
itself.*"  Thus,  a  State  Statute  prohibiting  suits  against  tax 
collectors  in  certain  circumstances  cannot  be  invoked  to  de- 
feat  the  Jurisdiction  of  a  federal  court  in  such  a  case,  pro- 
vided  the  amount  in  controversy  and  the  diversity  of  cit- 
izenship  of  the  parties  are  such  as  to  satisfy  the  require- 
ments  of  the  act  of  Congress.**  The  same  is  true  of  a  Stat- 
ute which  forbids  unqualiiied  foreign  corporations  doing 
business  in  the  State  from  suing  in  the  courts  of  the  State; 
this  does  not  affect  their  right  to  sue  in  the  federal  courts.*' 

21  Rev.  St  U.  S.  I  914  (U.  S.  Comp.  St  1901,  p.  684). 

22  Wells  V.  Clark  (C.  C.)  136  Fed.  462. 

23  United  States  v.  Tully   (C.  C.)  140  Fed.  899. 

24  Polndexter  y.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct  903,  29  I^ 
Ed.  185. 

2ß.Tohnson  ▼.  City  of  St  Lonls,  172  Fed.  31,  96  C.  G.  A.  61T. 
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And  so,  a  State  Statute  providing  that,  on  the  death  o£  a 
defendant  in  a  pending  action,  the  plaintiff  must  present 
his  Claim  to  the  executor  or  administrator  for  allowance 
or  rejection,  and  that  no  recovery  shall  be  had  in  the  ac- 
tion without  proof  of  such  presentation,  is  not  made  appli- 
cable, by  the  act  of  Congress  above  referred  to,  to  an  action 
by  the  United  States  in  a  federal  court  against  a  surety  on 
the  bond  of  an  officer,  where  the  surety  dies  pending  the 
suit,  since  laches  cannot  be  imputed  to  the  government,  nor 
can  its  rights  in  a  governmental  matter,  prescribed  by  its 
own  Statutes,  be  affected  by  State  enactments.**  For  sim- 
ilar  reasons,  recourse  cannot  be  had  to  a  State  Statute  to 
determine  whether  or  not  a  cause  of  action  given  by  a  fed- 
eral Statute  survives.*' 

The  same  rulc  applies  to  the  various  proceedings  inci- 
dental  to  the  progress  of  an  action,  and  to  the  validity  and 
effect  of  process,  mesne  and  final.  Thus,  although  the  In- 
stitution of  proceedings  und  er  a  State  insolvency  law  has 
the  effect,  by  the  State  Statute,  of  dissolving  existing  at- 
tachments, it  does  not  have  this  effect  on  an  attachment  is- 
sued  from  a  federal  court,  since  the  legislative  authority  of 
a  State  cannot,  by  its  enactments,  affect  the  validity  of  pro- 
cess in  the  United  States  courts.**  So  also,  a  federal  court 
has  Jurisdiction  to  declare  void  a  fraudulent  assignment, 
notwithstanding  the  special  provisions  of  a  State  Statute  as 
to  setting  aside  assignments  made  by  a  debtor  in  contempla- 
tion  of  insolvency,  and  it  can  direct  the  application  of  the 
fund  assigned.**  Again,  the  question  whether  a  retum 
of  substituted  Service  of  process  in  federal  courts  can  be 
amended  is  a  question  of  the  power  of  the  court,  with  ref- 
erence  to  which  it  is  not  bound  by  the  decisions  of  the 
State  courts."®  Again,  State  laws  holding  that  a  judgment 
by  default  in  an  action  of  contract  for  a  fixed  sum  is  merely 
interlocutory  and  not  final,  and  postponing  the  lien  of  such 
judgment  to  a  deed.  made  after  its  rendition  but  before  the 

2«  Pond  V.  United  States,  111  Fed.  989,  49  0.  C.  A.  582. 
«TWalsh  ▼.  New  York,  N.  H.  &  H.  R.  Co.  (C.  C.)  173  Fed.  494. 
««  Springer  ▼.  Fester,  1  Story,  601,  Fed.  Gas.  No.  13,265. 
a»  Burt  V.  Keyes,  1  Flip.  61,  Fed.  Gas.  No.  2,212. 
»0  King  V.  Davis  (G.  C.)  137  Fed.  198. 
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aflirmance  of  the  judgment  by  thc  court,  arc  not  binding^ 
on  the  courts  of  the  United  States,  when  the  question  con- 
cerns  the  effect  of  such  a  judgment  rendered  by  a  United 
States  circuit  court.*^  So,  in  another  case,  it  was  deter- 
mined  by  a  State  court  that,  where  a  railway  Company  gave 
a  mortgage  covering  all  its  property  and  franchises,  and  the 
mortgage  was  foreclosed  by  a  decree  in  an  action  in  a  feder- 
al  court  and  the  property  sold,  the  property  remained  liable 
after  the  sale  for  debts  thereafter  accruing  against  the  mort- 
gagor  Company,  because  of  the  failure  of  the  purchaser  to 
organize  a  domestic  Corporation  to  take  over  and  carry  on 
the  business.  But  the  Supreme  Court  of  the  United  States, 
in  a  proceeding  where  it  was  necessary  for  it  to  determine 
the  rights  secured  by  the  purchaser  under  such  decree,  held 
that  it  was  not  concluded  by  this  decision.'*  For  similar 
reasons,  and  also  because  the  matter  is  one  of  equity  juris- 
prudence,  a  State  Statute  authorizing  the  appointment  of 
receivers,  and  defining  their  powers  and  duties  and  regulat- 
ing  their  proceedings,  has  no  applicability  to  receivers  ap- 
pointed  by  the  federal  courts.'* 


CRIMINAL  LAW 

183.  Decisions  of  the  State  courts  have  no  authority  as  prec- 
edents  for  the  United  States  courts  in  the  trial  of 
criminal  ofFenses. 

There  can  be  no  common-law  offenses  against  the  United 
States.  The  general  government  has  no  power  to  punish 
any  act  as  a  crime  unless  it  is  made  such  by  the  Constitution 
or  by  an  act  of  Congress.'*  And  not  only  this,  but  the  fed- 
eral criminal  jurisprudence  is  entirely  destitute  of  any  sub- 

«1  Clements  v.  Berry,  11  How.  398, 13  L.  Ed.  745. 

82  Julian  V.  Central  Trust  Co.,  Id3  ü.  S.  93,  24  Sup.  Ct  309,  4S 
L.  Ed.  629. 

«8  Guaranty  Trust  Co.  of  New  York  v.  Galveston  City  R.  Co.,  lOT 
Fed.  311,  46  C.  C.  A.  305. 

84  United  States  ▼.  Eaton,  144  U.  S.  677,  12  Sup.  Ct.  764,  36  I*. 
Ed.  591 ;  United  States  v.  Hudson,  7  Cranch,  32,  3  L.  Bd.  259. 
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Stratum  of  a  common  law  of  crimes,  upon  which  to  draw 
for  supplying  eletnents  of  the  offense.  For  this  the  courts 
look  only  to  the  Statute.  Thcy  may  resort  to  the  common 
law  for  the  definition  of  crimes  created  by  Statute,  or  for 
the  explanation  of  terms  used  in  the  Constitution  or  acts 
of  Congress  (such  as  "trial  by  jury,"  "infamous  crime," 
"jeopardy,"  "due  process  of  law,"  and  the  like),  but  never 
for  any  ingredient  of  the  offense."*  Hence  it  follows  that, 
the  criminal  law  of  the  United  States  being  entirely  stat- 
utory,  all  questions  arising  in  its  administration  must  in- 
volve  the  construction  or  application  of  the  Constitution  or 
of  an  act  of  Congress,  and  therefore  must  fall  within  the 
category  of  "federal  questions,"  as  to  which  the  courts  of 
the  United  States  arc  not  bound  to  follow  the  adjudications 
of  the  State  courts,  but  must  decide  independently  for  them- 
selves.  Nor  docs  the  act  of  Congress  which  makes  the 
laws  of  the  several  states  rules  of  decision  in  the  courts  of 
the  United  States  in  trials  at  common  law  have  any  applica- 
tion to  the  trial  of  criminal  oflfcnses.'*  But  of  course,  in 
cases  whcre  it  is  necessary  to  resort  to  the  common  law  for 
the  explanation  of  terms  used  in  the  criminal  Statutes,  these 
courts  may  often  derive  much  assistance  from  the  decisions 
of  State  courts  construing  similar  language  in  their  own 
Statutes. 

OBLIGATION  OF  CONTRACTS 

184*  In  considering  the  validity  of  a  State  law  which  is  al- 
leged  to  impair  the  Obligation  of  contracts,  the  fed- 
eral courts  will  determine  for  themselves,  inde- 
pendently of  any  decisions  of  the  State  courts, 
wfaether  a  contract  exists  and  whether  its  Obliga- 
tion has  been  impaired. 

185.  The  construction  and  interpretation  of  a  State  law,  as 
fixing  its  meaning,  scope,  and  applicability,  and  as 
preliminary  to  the  question  of  its  validity,  will 

SS  United  States  ▼.  De  Oroat  (D.  0.)  30  Fed.  76i. 
••United  States  ▼.  Central  Vermont  Ry.   (G.  G.)  157  Fed.  291; 
United  States  r.  Burr,  Fed.  Gas.  No.  14,694. 
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generally  be  govemed  by  the  decisions  of  the  high- 
est  court  of  the  State,  if  any  exist. 

186.  Where  cantracts  have  been  made  and  rights  vested 
under  decisions  as  to  the  validity  or  construction 
of  a  State  Statute,  made  by  the  highest  court  of  the 
State,  or  by  the  federal  cotuts  in  the  absence  of 
such  decisions,  the  latter  courts  will  not  follow  the 
State  courts  in  a  change  of  opinion  which  would 
retroactively  invalidate  ,such  contracts  or  rights. 

The  consideration  of  the  constitutional  validity  of  a  State 
Statute  which  is  assailed  on  the  ground  that  it  impairs  the 
Obligation  of  a  contract  or  contracts  very  certainly  raises  a 
"federal  question,"  since  it  arises  directly  under  the  clause 
in  the  Constitution  of  the  United  States  relating  to  that 
subject.  In  inquiries  of  this  kind  the  federal  courts  cannot 
surrender  their  judgment  and  be  governed  by  the  decisions 
of  the  State  courts,  since  to  do  so  would  amount  to  an  abdi- 
cation  of  their  Jurisdiction.  A  controversy  of  this  kind  al- 
most  always  involves  two  main  or  principal  questions,  first, 
whether  a  "contract"  exists,  within  the  meaning  of  the 
constitutional  prohibition,  and  second,  whether  the  act  in 
question  impairs  its  Obligation.  On  these  two  questions, 
the  courts  of  the  United  States  are  under  no  kind  of  Obli- 
gation to  follow  the  rulings  of  the  State  courts  in  the  same 
or  similar  cases.  On  the  contrary,  it  is  their  duty  to  exer- 
cise  their  independent  judgment,  the  only  binding  prece- 
dents  being  the  determinations  of  the  Supreme  Court  of  the 
United  States  on  identical  questions.*^  The  first  of  the  two 
questions  mentioned  may  assume  an  aspect  of  great  im- 
portance  and  difficulty  when  the  alleged  contract  consists 
in,  or  rests  upon,  a  previous  Statute  of  the  State,  as,  where  it 
involves  a  legislative  grant  of  franchises,  Privileges,  exemp- 
tions,  or  immunities  to  corporation  or  individuals,  which 

ST  Jefferson  Branch  Bank  ▼.  Skelly,  1  Black,  436,  17  L.  Bd.  173 ; 
.McCullough  V.  Virginia,  172  ü.  S.  102,  19  Sup.  Ct.  134,  43  L.  Ed. 
382;  LoulsvlUe  &  N.  R.  Co.  v.  Palmes,  109  U.  S.  244,  3  Sop.  Ct.  193, 
27  L.  Ed.  922;  Sunset  Telephone  &  Telegraph  Co.  ▼.  City  of  Pomona 
(C.  C.)  164  Fed.  Ö61. 
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may  er  may  not  be  contractual  in  their  nature,  and  a  subse- 
quent  Statute,  repealing  or  curtailing  them,  is  claimed  to 
havc  becn  enacted  in  thc  excrcise  of  the  police  power  or 
some  other  high  prerogative  of  sovereignty.  It  is  in  such 
cases  especially  that  we  perceive  the  wisdom  of  establishing 
a  System  of  national  courts  particularly  charged  with  the 
exposition  and  application  of  the  national  Constitution  and 
laws.  And  the  necessity  of  their  being  entirely  free  from 
any  Controlling  force,  as  respects  the  decisions  of  the  Courts 
of  the  State  immediately  interested,  or  even  from  any  in- 
fluence  exerted  by  such  decisions,  must  be  self-evident.  In 
all  such  cases,  the  federal  courts  have  firmly  asserted  their 
right  to  the  exercise  of  an  absolutely  independent  judg- 
ment." 

Yet  an  unseemly  conflict  of  authorities  is  to  be  avoided 
when  possible,  and  concurring  decisions,  in  cases  of  great 
doubt  or  difficulty,  are  much  to  be  desired.  Accordingly 
the  Supreme  Court  of  the  United  States  has  declared  that, 
although  it  is  its  duty  to  exercise  an  independent  judgment 
as  to  the  nature  and  scope  of  a  contract,  when  its  Jurisdic- 
tion is  invoked  because  of  the  alleged  impairment  of  con- 
tract rights  arising  from  the  effect  given  to  subsequent  leg- 
islation,  nevertheless,  when  the  contract  said  to  have  been 
impaired  is  based  upon  a  State  Statute,  the  federal  court, 
for  the  sake  of  harmony  and  to  avoid  confusion,  will  lean 
towards  an  agreement  of  views  with  the  State  courts,  if 
the  question  seems  balanced  with  doubt.*'  And  the  rule 
stated  applies  only  in  respect  to  questions  of  law  or  legal 
conclusions,  and  where  the  question  is  as  to  giving  effect 
to  prior  decisions  as  precedents.  Where  a  prior  judgment 
of  a  State  court  is  set  up,  not  as  a  precedent,  but  as  a  tech- 
nical  estoppel  on  the  principle  of  res  judicata,  the  matter 
is  altogether  different,  and  the  judgment  must  be  accorded 
the  füll  measure  of  faith  and  credit  which  is  due  to  it.*® 

»»Wrlght  ▼.  Nagle,  101  U.  S.  791,  25  L.  Ed.  921;  Citizens'  Sav. 
Bank  v.  City  of  Owensboro,  173  U.  S.  636.  19  Sup.  Ct  530,  43  L.  Ed. 
840. 

>•  Board  of  Liquidation  of  City  Bebt  y.  Louisiana  ex  rel.  Wilder, 
179  U.  S.  622,  21  Snp.  Ct.  263,  45  L.  Ed.  347. 

40  Stone  y.  Bank  of  Kentucky,  174  U.  S.  799,  19  Sup.  Ct  881,  43 
L.  Ed.  1187. 
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Again,  the  question  of  the  Interpretation  of  a  State  Statute 
may  precede  the  question  of  its  validity.  In  other  words, 
it  may  be  necessary  first  to  determine  the  meaning  er  scope 
of  a  doubtful  or  ambiguously  worded  Statute,  or  its  appli- 
cability  to  the  given  State  of  facts  or  set  of  circumstances, 
before  it  can  be  determined  whether  it  creates  a  contract, 
in  the  constitutional  sense,  or  impairs  the  Obligation  of  an 
existing  contract.  And  as  the  interpretaticMi  of  State  laws 
is  the  appropriate  function  of  the  courts  of  the  State,  thcir 
construction  of  the  Statute  in  question  will  ordinarily  bc 
followed.  ,The  Statute  will  be  understood  in  the  fedcral 
courts  to  mean  what  the  highest  court  of  the  State  has  dc- 
clared  it  to  mean,  and  to  apply  to  cases  to  which  the  State 
court  holds  it  applicable,**  and  the  open  question  in  the 
federal  court  (where  it  is  not  bound  to  foUow  adjudications 
of  the  State  court)  will  then  be,  does  the  Statute,  as  thus 
interpreted,  create  a  contract,  or  impair  the  Obligation  of 
a  contract,  as  the  case  may  be?  An  interesting  example  of 
the  application  of  this  rule  is  found  in  a  case  in  the  federal 
court  in  California,  where  the  question  concerned  certain 
rights  claimed  by  a  telephone  Company,  which  were  based 
on  a  Statute  of  the  State  and  were  asserted  to  be  contractual 
in  their  nature,  so  as  to  be  protected  from  subsequent  im- 
pairment  by  the  State.  The  supreme  court  of  the  State  had 
construed  the  Statute,  which  related  to  "telegraph  compa- 
nies,"  as  including  telephone  companies ;  and  this  construc- 
tion was  followed  by  the  federal  court.** 

Contract  rights  may  also  be  impaired  by  the  retroactive 
eflfect  of  judicial  decisions  reversing  the  construction  of  the 
Statute  on  which  they  were  based,  or  revoking  the  court's 
former  determination  as  to  its  constitutionalitv.  But  the 
federal  courts  will  protect  contracts  from  impairment  in 
this  way,  so  far  as  it  lies  within  their  Jurisdiction,  and  to 
the  extent  that  they  will  refuse  to  be  bound  by  such  latcr 

41  Mead  t.  City  of  PorUand,  200  U.  S.  148,  26  Sap.  Ct  171,  50 
L.  Ed.  413;  Powers  y.  Detroit,  G.  H.  ft  M.  Ry.  Ck>.,  201  U.  S.  54S, 
26  Sup.  Gt.  556,  50  L.  Ed.  860.  Bot  compare  Butz  v.  City  of  Mns- 
catlne,  8  Wall.  575,  19  L.  Ed.  490. 

«s  Stinset  Telephone  &  Telegraph  Co.  y,  City  of  Pomona,  172  Fed. 
829,  97  C.  C.  A.  251. 
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decisions  of  the  State  courts.  To  State  the  rule  more  spe- 
cifically,  if  contracts  have  been  entered  into  and  rights  have 
vested  on  the  faith  of  a  decision  of  the  highest  court  of  the 
State  sustaining  the  validity  of  a  Statute  on  which  they  de- 
pend,  or  construing  it  in  a  particular  way,— or  on  the  faith 
of  a  decision  of  the  federal  courts,  in  the  absence  of  any  au- 
thoritative  declaration  of  the  State  courts  at  the  time, — and 
afterwards  the  highest  court  of  the  State  renders  a  decision 
of  a  contrary  tenor  to  its  former  ruiings,  or  reaches  a  con- 
clusion  differcnt  from  that  already  announced  by  the  federal 
courts,  the  latter  courts  arc  not  bound  to  foUow  the  State 
court  in  its  change  of  opinion,  and  will  not  do  so  wherc  the 
effect  would  be  to  impair  such  existing  contracts  or  destroy 
such  vested  rights.** 


DUE  PROCESS  OF  LAW 

■ 

187.  Whether  any  proceedings  by  which  the  Citizen  is  de- 
prived  of  liberty  or  property,  or  the  laws  on  wfaich 
they  are  founded,  constitute  due  process  of  law, 
is  a  federal  question,  upon  which  the  courts  of  the 
United  States  are  not  bound  to  f ollow  the  decisions 
of  the  State  courts. 

It  has  been  quite  recently  decided — but  the  principle  is 
not  new — that  on  a  writ  of  error  to  review  the  judgment 
of  the  highest  court  of  a  State,  on  the  ground  that  the  judg- 
ment was  given  against  a  right  claimed  under  the  Consti- 
tution of  the  United  States,  the  supreme  federal  court  is  not 
bound  by  the  State  court's  construction  of  a  Statute  of  the 
State,  when  the  question  is  whether  or  not  the  Statute  pro- 
vided  for  the  notice  required  to  constitute  due  process  of 

«>Rowan  ▼.  Runnels,  5  How.  134,  12  I/.  Bd.  85;  Farmers'  Loan 
&  Trust  Co.  ▼.  City  of  Sioux  FaUs  (O.  0.)  131  Fed.  890;  Westing- 
bouse  Air-Brake  Co.  v.  Kansas  City  Sonthem  Ry.  Co.,  137  Fed.  26, 
71  C.  C.  A.  1;  Great  Sonthem  Fireproof  Hotel  Co.  r.  Jones,  116 
Fed.  793,  54  C.  C.  A.  165;  Jones  ▼.  Great  Soutbem  Fireproof  Hotel 
Co.  (C.  C.)  79  Fed.  477. 

Black  Jud.Pr. — 39 
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law.**  And  again,  State  laws  cannot  determine  for  the  na- 
tional Courts  what  constitutes  sufficient  process  of  law,  or 
sufficient  service  of  process,  or  sufficient  appearance  of 
parties,  but  they  must  exercise  their  independent  judg- 
ment  in  deciding  these  questions,  notwithstanding  the  Pro- 
vision of  the  federal  Constitution  regarding  the  giving  of 
füll  faith  and  credit  to  the  judgments  of  State  courts.**  So 
also,  the  federal  courts  are  not  bound  by  decisions  of  State 
courts  of  last  resort  that  uses  for  which  private  property  is 
to  be  taken  under  State  legislation  are  public  uses,  so  that 
the  appropriation  of  the  ptoperty  of  the  individual  for  such 
purposes  will  not  be  in  violation  of  the  federal  Constitu- 
tion/» 

44  Scott  y.  McNeal,  154  U.  S.  34,  14  Sup.  Ct  1108,  38  L.  Ed.  898. 

45  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  667,  99  0.  C.  A.  221. 
4«  Bradley  y.  FaUbrook  Irrigation  Dlst.  (C.  C.)  68  Fed.  948. 
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CHAPTER  XVI 

SAME  ;    COMMERCIAL  LAW  AND  GENERAL  JTJRISPRUDENCB 

188.  General  Rale. 

189.  Ck>minerclal  Law. 

190.  General  or  Common  Law. 

191.  Validity  and  Constructlon  of  Contracts. 

192.  LiabiUty  for  Negligence  or  Otber  Torts. 
llKJ-194.  Law  of  Master  and  Servant 

196.     Public  Policy. 

196.  International  Law. 

197.  Conflict  of  Lawa. 

GENERAL  RULE 

188.  In  the  determination  of  questions  which  are  not  gov- 
emed  by  the  local  or  statutory  law  of  a  State,  but 
belong  to  the  field  of  general  commercial  law  or 
general  jurisprudence,  the  federal  courts  exercise 
theh:  independent  judgment,  and  are  not  bound  to 
foUow  the  decisions  of  the  courts  of  the  State  in 
which  they  sit  or  in  which  the  action  originated. 

This  rule  is  very  firmly  established  in  the  jurisprudence 
of  the  federal  courts.*  And  while  it  has  been  severely  criti- 
cized,  and  its  existence  often  deplored,  yet  they  have  ad- 

1  Clark  ▼.  Bever,  139  ü.  S.  96,  11  Sup.  Ct.  468,  35  L.  Ed.  88; 
Thompson  ▼.  Perrine,  103  U.  S.  806,  26  L.  Ed.  612;  Roberts  v. 
Bolles,  101  U.  S.  119,  25  L.  Ed.  880;  Town  of  Venice  v.  Murdock, 
92  U.  S.  494,  23  L.  Ed.  583;  Chicago  v.  Robblns,  2  Black,  418,  17 
L.  Ed.  298;  Boyce  v.  Tabb,  18  Wall.  546,  21  L.  Ed.  757;  Swift  ▼. 
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hered  to  it  so  steadily  and  for  so  long  a  period  of  time 
that  it  must  now  be  regarded  as  an  unalterable  principle. 
Though  it  was  tacitly  assumed,  and  generally  acted  on, 
almost  from  the  foundation  of  the  government,  yet  it  did 
not  assume  its  present  sharp  and  definite  outlines  until 
1842.  In  that  year  the  leading  case  of  Swift  v.  Tyson  • 
was  decided,  whcrein  it  was  said :  "In  all  the  various  cases 
which  have  hithcrto  comc  before  us  for  decision,  this  court 
have  uniformly  supposed  that  the  true  interpretation  of 
the  thirty-fourth  section  [of  the  Judiciary  Act  of  1789  (1 
Stat.  92,  c.  20)]  limited  its  application  to  State  laws  strictly 
local ;  that  is  to  say,  to  the'  positive  Statutes  of  the  State 
and  the  construction  thereof  adopted  by  the  local  tribunals, 
and  to  rights  and  titles  to  things  having  a  permanent  lo- 
cality,  stich  as  the  rights  and  titles  to  real  estate,  and  othcr 
matters  immovable  and  intraterritorial  in  their  nature  and 
character.  It  never  has  been  supposed  by  us  that  the  sec- 
tion did  apply,  or  was  designed  to  apply,  to  questions  of  a 
more  general  nature,  not  at  all  dependent  upon  local  Stat- 
utes or  local  usages  of  a  fixed  and  permanent  Operation ; 
as,  for  example,  to  the  construction  of  ordinary  contracts 
or  other  written  Instruments,  and  especially  to  questions 
of  general  commercial  law,  where  the  State  tribunals  are 
called  upon  to  perform  the  Hke  functions  as  ourselves,  that 
is,  to  ascertain,  upon  general  reasoning  and  legal  analogies, 
what  is  the  true  exposition  of  the  contract  or  instrumenta 
or  what  is  the  just  rule  furnished  by  the  principles  of  com- 
mercial law  to  govern  the  case.  And  we  have  not  now 
the  slightest  difficulty  in  holding  that  this  section,  upon 
its  true  intendment  and  construction,  is  strictly  limited  to 
local  Statutes  and  local  usages  of  the  character  before  stat- 
ed,  and  does  not  extend  to  contracts  or  other  Instruments 
of  a  commercial  nature,  the  true  interpretation  and  eflFect 
whereof  are  to  be  sought,  not  in  the  decisions  of  the  local 
tribunals,  but  in  the  general  principles  and  doctrines  of 
commercial  jurisprudence.  Undoubtedly  the  decisions  of 
the  local  tribunals  upon  such  subjects  are  entitled  to,  and 
will  receive,  the  most  deliberate  attention  and  respect  of 

1 16  Pet.  1,  10  L.  Ed.  865. 
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this  court;  but  thcy  cannot  furnish  positive  rulcs  or  con- 
clusive  authority  by  which  our  own  judgments  arc  to  bc 
bound  up  and  governed.  The  law  respecting  negotiable 
instruments  may  be  truly  declared,  in  the  language  of 
Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,  2 
Burrows,  882,  887,  to  be  in  a  great  measure,  not  the  law 
of  a  Single  country  only,  but  of  the  cpmmercial  world." 

We  have  said  that  this  rule  has  been  severely  criticised. 
In  truth  its  existence  and  enforcement  have  given  rise  to 
no  little  bitterness  and  jealousy;  and  the  foundations  upon 
which  it  is  supposed  to  rest  have  been  rudely  shaken  by 
some  eminent  courts  and  judges.  The  only  valid  argument 
in  its  Support  is  that  if  the  courts  of  the  United  States  were 
left  free  to  work  out  for  themselves  a  consistent  and  def- 
inite  body  of  rules  and  principles  applicable  to  the  general 
field  of  what  is  sometimes  called  "commercial  law"  or  "gen- 
eral jurisprudence,"  and  if  the  courts  of  the  various  states 
vvould  unanimously  agree  to  accept  and  follow  the  rulings 
of  the  federal  courts  on  such  subjects,  as  they  do  in  re- 
gard  to  questions  arising  under  the  federal  Constitution 
and  laws,  there  would  be  established  a  uniform  System  of 
jurisprudence  on  these  matters  applicable  throughout  the 
entire  country  and  free  from  all  local  variations  and  idio- 
syncrasies.  That  this  course  should  be  pursued  by  the 
State  courts  has  sometimes  been  quite  strongly  urged,  for 
this  reason,  by  the  State  courts  themselves.'  But  such  an 
attitude  is  exceptional.  For  the  most  part,  the  chief  cöurts 
of  the  States  have  been  stubborn  in  insisting  on  their  right 
to  decide  for  themselves  all  questions  growing  out  of  the 
common  law  or  mercantile  law,  that  is,  all  questions  not 
distinctly  of  a  federal  character,  just  as  the  United  States 
courts  have  been  stubborn  in  claiming  the  privilege,  and 
even  the  duty,  of  determining  such  questions  according  to 
their  own  independent  judgment. 

The  arguments  against  the  rule  under  consideration  may 
be  summarized  as  follows:  In  the  first  place,  there  is  no 
such  thing  as  a  general  commercial  "law."  Nothing  can 
bc  a  law  of  the  United  States  unless  embodied  in  its  con- 

s  See  Treon  v.  Brown,  14  Ohio,  482. 
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stitution,  treaties,  or  Statutes.  No  rule  can  have  thc  force 
of  law  in  a  State  unless  declared  in  its  Constitution,  enacted 
by  its  legislature,  announced  by  its  courts,  or  existing  with- 
in  its  borders  as  a  fixed  and  permanent  local  usage.  Now 
a  court  of  the  United  States,  in  cases  not  arising  under  the 
national  Constitution  or  laws,  is  to  administer  the  law  of 
the  State  in  which  it  sits.  For  such  a  court  to  declare,  as 
a  part  of  that  law,  a  rule  or  principle  which  has  not  been 
enacted  by  the  legislative  authority  of  the  State,  and  which 
has  been  repudiated  and  denied  by  its  highest  court,  is 
simply  to  attempt  to  enact  as  law  its  own  opinion  or  the 
opinions  of  those  other  federal  courts  or  judges  whom  it 
follows.  Again,  it  is  a  rule  never  denied  that  the  federal 
courts  are  imperatively  bound  to  follow  the  decisions  of 
the  highest  court  of  the  State  in  regard  to  the  construction 
and  application  of  the  Statutes  of  the  State.  But  to  obey 
this  rule  and  yet  to  refuse  a  like  authority  to  those  decisions 
when  the  particular  matter  does  not  happen  to  have  been 
made  the  subject  of  a  Statute  in  the  given  State,  is  to 
draw  a  distinction  which  is  purely  arbitrary  and  fanciful. 
VVhether  a  rule — relating,  for  instance,  to  the  negotiability 
of  a  particular  kind  o?  instrument — has  been  enacted  by  the 
legislature  or  settled  by  the  solemn  adjudications  of  the 
courts  of  the  State,  it  is  equally  the  "law"  of  the  State,  so 
far  as  the  federal  courts  are  concerned.  Finally,  the  ex- 
treme desirability  of  a  System  of  rules  uniform  throughout 
the  country  is  conceded.  But  since  the  State  courts  will 
not  surrender  their  individuality  and  agree  to  follow  the 
lead  of  the  federal  courts  in  these  matters,  uniformity  is 
not  to  be  secured  by  the  persisent  application  of  the  rule 
we  are  considering.  It  could  be  secured,  or  at  least  ap- 
proximated,  by  the  concurrent  legislative  enactment  in 
the  different  states  of  laws  covering  the  principal  subjects 
of  commercial  and  "general"  law;  and  some  progress  in 
this  direction  has  already  been  made,  as  by  the  adoption 
in  several  states  of  a  uniform  negotiable  instruments  law. 
But  unless  or  until  this  ideal  may  be  realized,  it  is  at  least 
possible  to  secure  uniformity  of  decision  on  these  subjects 
within  each  separate  State.    This  must  be  done  by  the  fed- 
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eral  courts  conforming  their  judgments,  on  such  matters, 
to  the  rulings  of  the  highest  court  of  the  State,  which  would 
involve  no  greater  sacrifice  of  their  dignity  and  independ- 
ence  than  is  implied  in  their  accepting  as  conclusive  the 
adjudications  of  that  court  upon  the  construction  of  the 
local  Statutes.  The  opposite  course,  the  one  now  pursued, 
too  often  results  not  in  harmony  but  in  confusion.  It  is 
not  an  uncommon  incident,  but  it  does  not  redound  to  the 
credit  of  the  law,  that  a  Citizen  of  a  State,  suing  in  one  of 
its  Courts,  is  denied  the  identical  relief  which  is  granted, 
on  the  identical  instrument,  to  a  Citizen  of  another  State 
suing  in  a  federal  court  which  holds  its  session  in  the 
same  city. 

This  subject  is  of  such  great  practica!  importance  that  it 
seems  appropriate  to  illustrate  further  the  lines  of  thought 
which  have  been  brought  to  bear  upon  it,  by  quotations 
from  some  of  the  most  instructive  opinions  of  the  courts. 
And  first,  attention  should  be  directed  to  the  very  able 
dissenting  opinion  of  Mr.  Justice  Field  in  the  case  of  Bal- 
timore &  O.  R.  Co.  V.  Baugh.*  "If  the  law  were  expressed 
in  a  Statute,"  said  the  learned  justice,  "no  federal  court 
would  presume  to  question  its  efficacy  and  binding  force. 
The  law  of  a  State  on  many  subjects  is  found  only  in  the 
decisions  of  its  courts,  and  when  ascertained  and  relating 
to  a  subject  within  the  authority  of  the  State  to  regulate, 
it  is  equally  operative  as  if  embodied  in  a  Statute,  and  must 
be  regarded  and  followcd  by  the  federal  courts  in  deter- 
mining  causes  of  action  affected  by  it  arising  within  the 
State.  For  those  courts  to  disregard  the  law  of  the  State  as 
thus  expressed,  upon  any  theory  that  there  is  a  general  law 
of  the  country  on  the  subject  at  variance  with  it,  in  cases 
where  the  causes  of  action  have  arisen  within  the  State,  and 
which,  if  tried  in  the  State  courts,  would  be  governed  by 
it,  would  be  nothing  less  than  an  attempt  to  control  the 
State  in  a  matter  in  which  the  State  is  not  amenable  to 
federal  authority  by  the  opinions  of  individual  federal 
judges  at  the  time  as  to  what  the  general  law  ought  to  be, — 
a  Jurisdiction  which  they  never  possessed,  and  which,  in 

4  149  ü.  S.  368,  13  Sup.  Ct.  914.  37  L.  Ed.  772. 
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my  judgment,  should  ncver  be  conccded  to  them.  That 
doctrine  would  inevitably  lead  to  a  Subversion  of  the  just 
authority  of  the  State  in  many  matters  of  public  concern. 
It  would  also  bc  in  direct  conilict  with  section  721  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  581]  which  de- 
clares  that  *the  laws  of  the  several  states,  except  where  the 
Constitution,  treaties,  or  Statutes  of  the  United  States  other- 
wise  require  or  provide,  shall  be  regarded  as  rules  of  deci- 
sion  in  trials  at  common  law  in  the  courts  of  the  United 
States,  in  cases  where  they  apply.'  This  provision  is  a  re- 
enactment  of  section  34  of  the  original  judiciary  act.  1 
Stat.  92  [Act  Sept.  24,  1789,  c.  20].  Under  the  term  'laws/ 
as  here  mentioned,  are  included  not  merely  those  rules  and 
regulations  having  the  force  of  law  which  are  expressed 
in  the  Statutes  of  the  states,  but  also  those  which  are  ex- 
pressed in  the  judicial  decisions  of  their  tribunals.  The 
latter  are  far  more  numerous,  and  touch  much  more  wide- 
ly  the  interests  and  rights  of  the  Citizens  of  a  State  in 
their  varied  relations  to  each  other  and  to  society  in  the 
acquisition,  enjoyment,  and  transmission  of  property  and 
the  enforcement  of  rights  and  redress  of  wrongs.  The 
term  'laws'  in  the  Constitution  and  Statutes  of  the  United 
States  is  not  limited  solely  to  legislative  enactments,  unless 
so  declared  or  indicated  by  the  context.  When  the  four- 
teenth  amendment  ordains  that  no  State  shall  deny  to  any 
person  ,within  its  Jurisdiction  'the  equal  protection  of  the 
laws,'  it  means  equal  protection  not  merely  by  the  statutory 
enactments  of  the  State,  but  equal  protection  by  all  the 
rules  and  regulations  which,  having  the  force  of  law,  govem 
the  intercourse  of  its  Citizens  with  each  other  and  their  rela- 
tions to  the  public,  and  find  expression  in  the  usages  and 
customs  of  its  people  and  in  the  decisions  of  its  tribunals. 
The  guaranty  of  this  great  amendment  as  to  *the  equal 
protection  of  the  laws'  would  be  shorn  of  half  of  its  efficacy 
if  it  were  limited  in  its  application  only  to  written  laws  of 
the  several  states  and  afforded  no  protection  against  an 
unequal  administration  of  their,  unwritten  laws.  It  has 
never  been  denied,  that  I  am  aware  of,  that  the  decisions 
of  the  regulär  judicial  tribunals  of  a  State,  especially  when 
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concurring  for  a  succession  of  years»  are,  at  least,  evidence 
of  what  the  law  of  the  State  is  on  the  points  adjudged.  The 
law,  being  thus  shown,  is  as  obligatory  on  those  points  in 
another  similar  case  arising  in  the  State,  as  if  expressed  in 
the  most  formal  statutory  enactments.  If  this  is  not  so, 
I  may  ask,  in  anticipation  of  what  I  may  say  hereafter,  what 
becomes  of  the  judicial  independence  of  the  states. 

"The  doctrine  that  the  application  of  the  so-called  gen« 
erat  and  unwritten  law  of  the  country  to  control  a  State  law, 
as  expressed  by  its  courts,  in  conflict  with  it,  has  the  sanc- 
tion  of  Congress  by  its  supposed  knowledge  of  the  decisions 
of  this  court  to  that  effect,  and  its  subsequent  silence  re- 
specting  them  does  not  strike  me  as  having  any  persuasive 
force.  The  silence  of  Congress  against  judicial  encroach- 
ments  upon  the  authority  of  the  states  cannot  be  held  to  es- 
top  them  from  asserting  the  sovereign  rights  reserved  to 
them  by  the  tenth  amendment  of  the  Constitution.  Such  si- 
lence can  neither  augment  the  powers  of  the  general  govern- 
ment  nor  impair  those  of  the  states.  Silence  by  one  or  both 
will  not  change  the  Constitution  and  convert  the  national 
government  from  one  of  delegated  and  limited  powers,  or 
dwarf  the  states  into  subservient  dependencies.  Acquies- 
cence  in  or  silence  under  unauthorized  power  can  never 
give  legality  to  its  exercise  under  our  form  of  government. 
*  *  *  Is  the  federal  judicial  department  to  force  upon 
these  states  views  of  the  common  law  which  their  courts 
and  people  have  repudiated?  I  cannot  assent  to  the  doc- 
trine that  there  is  an  atmosphere  of  general  law  Floating 
about  all  the  states,  not  belonging  to  any  of  them,  and  of 
which  the  federal  courts  are  the  especial  possessors  and 
guardians,  to  be  applied  by  them  to  control  judicial  deci- 
sions of  the  State  courts  whenever  they  are  in  conflict  with 
what  those  judges  consider  ought  to  be  the  law. 

"The  present  case  presents  some  singular  facts.  The 
verdict  and  judgment  of  the  court  below  were  in  conform- 
ity  with  the  law  of  Ohio,  in  which  State  the  cause  of  action 
arose  and  the  case  was  tried,  and  this  court  reverses  the 
judgment  because  rendered  in  accordance  with  that  law, 
and  holds  it  to  have  been  error  that  it  was  not  rendered 
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S-ccording  to  some  other  law  than  that  of  Ohio,  which  it 
terms  the  general  law  of  the  country.  The  court  thus  as- 
sumes  to  disregard  what  the  judicial  authorities  of  that 
State  declare  to  be  its  law,  and  to  enforce  upon  the  State 
some  other  conclusion  as  law  which  it  has  never  accepted 
as  such,  but  always  repudiated.  *  *  *  Had  the  case  re- 
mained  in  the  State  court,  where  the  action  was  com- 
menced,  the  plaintiff  would  have  had  the  benefit  of  the  law 
of  Ohio.  The  defendant  asked  to  have  the  action  rcmoved, 
and  obtained  the  removal  to  a  federal  court  because  it  is  a 
Corporation  of  Maryland,  and  thereby  a  Citizen  of  that  State 
by  a  fiction  adopted  by  this  court  that  members  of  a  Cor- 
poration are  presumed  to  be  Citizens  of  the  State  where  the 
Corporation  was  created,  a  presumption  which,  in  many 
cases,  is  contrary  to  the  fact,  but  against  which  no  aver- 
ment  or  evidence  is  held  admissible  for  the  purpose  of  de- 
feating  the  Jurisdiction  of  a  federal  court.  Thus  in  this 
case  a  foreign  Corporation  not  a  Citizen  of  the  State  of  Ohio, 
where  the  cause  of  action  arose,  is  considered  a  Citizen  of 
another  State  by  a  fiction,  and  then,  by  what  the  court 
terms  the  general  law  of  the  country,  but  which  this  court 
held  in  Wheaton  v.  Peters  [8  Pet.  591,  8  L.  Ed.  1055]  has 
no  existence  in  fact,  is  given  an  immunity  from  liability  in 
cases  not  accorded  to  a  Citizen  of  that  State  under  like  cir- 
cumstances.  Many  will  doubt  the  wisdom  of  a  System 
which  permits  such  a  vast  difference  in  the  administration 
of  justice,  for  injuries  like  those  in  this  case,  between  the 
courts  of  the  State  and  the  courts  of  the  United  States. 

"I  am  aware  that  what  has  been  termed  the  general  law 
of  the  country — ^which  is  often  little  less  than  what  the 
judge  advancing  the  doctrine  thinks  at  the  time  should  be 
the  general  law  on  a  particular  subject — has  been  often  ad- 
vanced  in  judicial  opinions  of  this  court  to  control  a  con- 
flicting  law  of  a  State.  I  admit  that  learned  judges  have 
fallen  into  the  habit  of  repeating  this  doctrine  as  a  con- 
venient  mode  of  brushing  aside  the  law  of  a  State  in  con- 
flict  with  their  views.  And  I  confess  that,  moved  and 
governed  by  the  authority  of  the  great  names  of  those 
judges,  I  have  myself,  in  many  instances,  unhesitatingly 
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and  confidently,  but  as  I  think  now  erroneously,  repcatcd 
the  same  doctrine.  But  notwithstanding  the  great  names 
which  may  be  citcd  in  favor  of  the  doctrine,  and  notwith- 
standing the  frequency  with  which  the  doctrine  has  been 
reiterated,  there  Stands,  as  a  perpetual  protest  against  its 
repetition,  the  Constitution  of  the  United  States,  which 
recognizes  and  preserves  the  autonomy  and  independence 
of  the  States, — independence  in  their  legislative  and  inde- 
pendence in  their  judicial  departments.  Supervision  over 
either  the  legislative  or  the  judicial  action  of  the  states  is 
in  no  case  permissible  except  as  to  matters  by  the  Constitu- 
tion speciaUy  authorized  or  delegated  to  the  United  States. 
Any  interference  with  either,  except  as  thus  permitted,  is 
an  invasion  of  the  authority  of  the  State,  and,  to  that  ex- 
tent,  a  denial  of  its  independence.  *  *  *  To  this  auton- 
omy and  independence  of  the  states,  their  legislation  must 
be  as  free  from  coercion  as  if  they  were  separated  entirely 
from  connection  with  the  Union.  There  must  also  be  a 
like  freedom  from  coercion  or  supervision  in  the  action  of 
their  judicial  authorities.  Upon  all  matters  of  cognizance 
by  the  states,  over  which  power  is  not  granted  to  the  gener- 
al  government,  the  judiciary  must  be  as  free  in  its  action 
as  the  Courts  of  the  United  States  are  independent  of 
the  State  courts  in  matters  subject  to  federal  cognizance. 
*  ♦  *  Such  being  the  nature  of  the  judicial  department, 
and  the  free  exercise  of  its  powers  being  essential  to  the 
independence  of  the  State,  how  can  it  be  said  that  its  de- 
cisions  as  to  the  law  of  the  State,  upon  a  matter  subject  to 
its  cognizance,  can  be  ignored  and  set  aside  by  the  courts 
of  the  United  States  for  the  law  or  supposed  law  of  another 
State  or  sovereignty,  be  it  the  general  or  special  law  of 
that  State  or  sovereignty?  If  a  federal  court  exercises  its 
duties  within  one  of  the  states  where  the  law  on  the  sub- 
ject under  consideration  is  uncertain  and  unsettled,  'where' 
as  Chief  Justice  Marshall  said,  'the  State  courts  afford  no 
lijjht,'  it  must,  as  we  have  already  stated,  exercise  an  in- 
dependent judgment  thereon,  and  pronounce  such  judg- 
ment  thereon  as  it  deems  just.  But  no  foreign  law,  or  law 
out  of  the  State,  whether  general  or  special,  or  any  concep- 
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tion  of  the  court  as  to  what  the  law  ought  to  be,  has  any 
place  for  consideration  where  the  law  of  the  State  in  which 
the  action  is  pending  is  settled  and  certain.  A  law  of  the 
State  of  that  character,  whether  expressed  in  the  form  of 
a  Statute  or  in  the  decisions  of  the  judicial  department  of 
the  government,  cannot  be  disregarded  and  overrulcd,  and 
another  law,  or  notion  of  what  the  law  should  be,  substitut- 
ed  in  its  place,  without  a  manifest  Usurpation  by  the  fed- 
eral  authorities.  I  cannot  permit  myself  to  believe  that  any 
such  conclusion,  when  more  fully  examined,  will  ultimately 
be  sustained  by  this  court.  I  have  an  abiding  faith  that 
this,  like  other  errors,  will  in  the  end  'die  among  its  wor-^ 
shipers/ 

"The  independence  of  the  states,  legislative  and  judicial, 
on  all  matters  within  their  cog^izance  is  as  essential  to 
the  existence  and  harmonious  workings  of  our  federal  Sys- 
tem as  is  the  legislative  and  judicial  supremacy  of  the  fed- 
eral government  in  all  matters  of  national  concern.  Noth- 
ing can  be  more  disturbing  and  irritating  to  the  states  than 
an  attempted  enforcement  upon  its  people  of  a  supposed 
unwritten  law  of  the  United  States,  under  the  designation 
of  the  general  law  of  the  country,  to  which  they  have  never 
assented,  and  which  has  no  existence  except  in  the  brain 
of  the  federal  judges  in  their  conceptions  of  what  the  law 
of  the  states  should  be  on  the  subjects  considered. 

"The  theory  upon  which  inferior  courts  of  the  United 
States  take  Jurisdiction  within  the  several  states  is,  when 
a  right  is  not  claimed  under  the  Constitution,  laws,  or  trea- 
ties  of  the  United  States,  that  they  are  bound  to  enforce, 
as  between  the  parties,  the  law  of  the  State.  It  was  never 
supposed  that,  upon  matters  arising  within  the  states,  any 
other  law  than  that'of  the  State  would  be  enforced,  or  that 
any  attempt  would  be  made  to  enforce  any  other  law.  It 
was  never  supposed  that  the  law  of  the  State  would  be 
enforced  differently  by  the  federal  court  sitting  in  the  State 
and  the  State  courts;  that  there  could  be  one  law  when 
a  suitor  went  into  the  State  courts,  and  another  law  when 
the  suitor  went  into  the  federal  courts,  in  relation  to  a 
cause  of  action  arising  within  the  State, — a  result  which 
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must  necessarily  follow  if  the  law  of  the  State  can  be  dis- 
regarded  upon  any  vicw  which  the  federal  judge  may  takc 
of  what  the  law  of  the  State  ought  to  be^  rather  than  what 

It  IS. 

These  weighty  considerations»  with  some  others  bearing 
on  the  same  subject,  are  further  emphasized  in  an  im- 
portant  opinion  of  the  Supreme  Court  of  Pennsylvania,  de- 
livered  by  Judge  Mitchell,  from  which  the  foUowing  Quota- 
tion is  taken :  "The  so-called  commercial  law  is  a  law  only 
in  name.  Upon  many  questions  arising  in  the  business 
dealings  of  men,  the  laws  of  modern  civilized  states  are 
substantially  the  same;  and  it  is  therefore  common  to 
say  that  such  is  the  commercial  law ;  but,  cxcept  as  a  con- 
venient  phrase,  such  general  law  does  not  exist.  There 
must  be  a  State  or  govemment  of  which  every  law  can  be 
predicated,  and  to  whose  authority  it  owes  its  existence  as 
law.  Without  such  sanction  it  is  not  law  at  all ;  with  such 
sanction  it  is  law  without  reference  to  its  origin  or  the 
concurrence  of  other  states  or  people.  Such  sanction  it  is 
the  prerogative  of  the  courts  of  each  State  themselves  to 
declare.  Their  Jurisdiction  is  final  and  exclusive,  and  in 
this  respect  there  is  no  distinction  between  Statute  and 
common  law.  It  is  universally  conceded  that,  as  to  Stat- 
utes, the  decisions  of  the  State  courts  are  binding  upon  all 
other  tribunals,  yet  such  decisions  have  no  higher  sanction 
than  those  upon  the  common  law,  fo'r  what  the  latter  de- 
termine,  equally  with  the  former,  is  the  law  of  the  particu- 
Jar  State.  *  ♦  ♦  It  is  not  probable  that  the  doctrine  of 
5uch  a  distinction  would  ever  have  got  a  foothold  in  juris- 
prudence,  and  it  would  certainly  have  been  long  ago  aban- 
doned,  had  it  not  been  for  the  unfortunate  misstep  that 
was  made  in  the  opinion  in  Swift  v.  Tyson,  16  Pet.  1  [10 
L.  Ed.  865].  Since  then  the  courts  of  the  United  States 
have  persisted  in  the  recognition  of  a  mythical  commercial 
law,  and  have  professed  to  decide  so-called  commercial 
questions  by  it,  in  entire  disregard  of  the  law  of  the  State 
where  the  question  arose.  It  is  argued  now  that,  as  to  such 
questions,  the  State  courts  have  also  similar  liberty.  It 
would  be  suflicient  answer  to  this  argument  that  such  a 
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course,  by  reading  into  a  contract  a  new  duty  not  in  con- 
templation  of  the  parties,  and  not  part  of  it  by  thc  law  of 
the  place  where  it  is  made,  is,  in  principle  and  in  practical 
effect,  impairing  the  Obligation  of  the  contract,  which  even 
the  sovereign  power  of  a  State  is  prohibited  from  doing. 
But  we  prefer  to  rest  the  matter  upon  the  broader  ground 
that  the  doctrine  itself  is  unsound.  The  best  professional 
opinion  has  long  regarded  it  as  indefensible  on  principle, 
and  is  thus  very  recently  summed  up  by  the  most  learned 
of  living  jurists:  'Questions  growing  out  of  contracts  made 
and  to  be  performed  in  a  State  are  decided  by  the  national 
court  of  last  resort,  not  in  accordance  with  the  unwritten 
or  customary  law  of  the  State  where  they  originated,  as 
expounded  by  its  courts,  but  agreeably  to  some  theoretic 
view  of  a  general  commercial  law,  which  does  not  exist, 
and  is  not  to  be  found  in  the  books.  The  State  courts,  on 
the  other  hand,  adhere  to  their  own  precedents,  and  do  not 
consider  themselves  entitled  to  impair  the  Obligation  of 
contracts  that  have  been  made  in  reliance  on  the  principles 
which  they  have  laid  down  through  a  long  series  of  years. 
The  result  is  a  conflict  of  Jurisdiction  which  there  are  no 
means  of  allaying.  *  *  *  Whether  a  recovery  shall 
be  had  on  a  promissory  note  which  has  been  taken  as  col- 
lateral  security  for  an  antecedent  debt  against  a  maker 
from  whom  it  was  obtained  by  fraud,  is  thus  made  to  turn 
in  New  York,  Pennsylvania,  and  Ohio,  not  on  any  settled, 
rule,  but  on  the  tribunal  by  which  the  cause  is  heard ;  and 
if  that  is  federal,  the  plaintiff  will  prevail;  if  it  is  local, 
the  defendant.  Such  a  result  tends  to  discredit  the  law. 
*  *  *  Enough  has  been  said  to  show  that  no  uniform 
rule  can  be  deduced  from  the  decisions  of  the  English  and 
American  courts  under  the  commercial  law,  and  that  the 
certainty  requisite  to  justice  can  be  obtained  only  by  fol- 
lowing  the  local  tribunals  as  regards  the  contracts  made 
in  each  locality.  *  *  *  Had  the  New  York  legislature 
declared  that  notes  made  and  negotiated  in  that  State 
should  follow  the  rule  laid  down  [in  a  certain  decision  of 
its  supreme  court]  the  federal  tribunals  v^ould  have  been 
bound  to  carry  it  into  effect,  notwithstanding  any  attempt 
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of  the  national  legislature  to  introduce  a  different  principle ; 
and  it  is  inconceivable  that  the  judicial  department  of  the 
government  can  cxercise  a  greater  authority  in  this  regard 
than  the  legislature/  We  conclude  therefore  that  the  dis- 
tinction  between  the  binding  effect  of  decisions  on  commer- 
cial  law  and  on  Statutes  is  utterly  untenable;  that  the  law 
declared  by  State  courts  to  govern  on  contracts  made  with- 
in  their  Jurisdiction  is  conclusive  everywhere ;  and  the  de- 
parture  made  by  the  United  States  courts  is  to  be  regretted 
and  certainly  not  to  be  followed." ' 

As  to  the  practical  results  of  the  doctrine  followed  by 
the  United  States  courts,  and  also  as  to  the  uncertainty 
and  confusion  caused  by  its  lack  of  precision,  the  matter 
has  been  very  well  stated  by  a  learned  federal  judge  in  the 
following  terms:  "The  most  serious  blot  on  the  American 
System  of  jurisprudence  is  that  whereby  a  question  affect- 
ing  the  rights  and  liabilities  of  a  Citizen  may  be  differently 
decided  by  courts  of  different  governments,  whose  judg- 
ments  are  equally  binding  and  final.  This  unfortunate  con- 
dition  of  our  jurisprudence  results  from  our  dual  System  of 
government.  It  has  no  existence  in  any  other  country,  and 
ought  to  be  confined  within  the  narrowest  limits  possible 
in  this.  Nothing  can  be  more  repugnant  to  one's  sense  of 
justice,  or  to  a  uniform  and  harmonious  administration  of 
the  law,  than  to  require  the  Citizen  to  be  bound  by  con- 
flicting  decisions  of  courts  of  diflFerent  governments.  Un- 
der  the  Operation  of  this  unseemly  rule,  a  suit  against  one 
in  a  State  court  may  be  decided  one  way,  and  a  suit  against 
the  same  party  in  a  federal  court,  involving  the  very  same 
question,  may  be  decided  the  other  way.  As  a  result  of 
these  diverse  rules  of  decision,  each  party  to  a  suit  engages 
in  an  unseemly  struggle  to  get  into  that  Jurisdiction  whose 
rules  of  decision  are  believed  to  be  most  favorable  to  his 
side  of  the  case.  It  was  the  hope  that  this  court  would 
overrule  the  decision  of  the  Supreme  Court  of  Iowa  in  a 
similar  case  that  caused  the  rempval  of  this  case  into  the 

»Forepangh  v.  Delaware,  L.  &  W.  R.  Ck).,  128  Pa.  217,  18  Atl. 
503,  5  L.  R.  A.  508,  15  Am.  St.  Rep.  672,  citlng  Hare,  Gonst  Law, 
1107-1117. 
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circuit  court.  The  class  of  questions  as  to  which  different 
rules  of  decision  may  obtain,  and  the  federal  courts  may 
disregard  the  decisions  of  the  State  courts  thereon,  has 
not  been  very  clearly  defined.  What  is  said  here  has  refer- 
ence,  of  course,  to  non-federal  questions,  such  as  the  one 
raised  in  this  case.  As  to  federal  questions,  there  is  but 
one  rule  of  decision  and  one  court  of  last  resort.  The  gen- 
eral  Statement  has  often  been  made  that  the  federal  courts 
are  not  bound  to  follow  the  decisions  of  the  State  courts 
on  questions  of  general  jurisprudence,  when  unaffected  by 
State  legislation ;  but  no  exact  enumeration  has  ever  been 
made,  or  ever  can  be  made,  of  the  questions  that  come 
within  this  general  definition.  Moreover,  the  decisions  of 
the  supreme  court  relating  to  the  subject  are  not  uniform 
or  harmonious."  • 

But  in  Support  of  the  rule  of  the  United  States  courts, 
much  stress  has  been  laid  upon  their  judicial  duty  to  bring 
their  own  judgment  and  legal  knowledge  to  bear  on  the 
Solution  of  litigated  questions  before  them.  Thus,  it  is 
said:  "It  is  not  only  the  privilege,  but  the  duty,  of  the 
federal  courts,  imposed  upon  them  by  the  Constitution  and 
Statutes  of  the  United  States,  to  consider  for  themselves, 
and  to  form  their  independent  opinions  and  decisions  upon, 
questions  of  commercial  or  general  law  presented  in  cases 
in  which  they  have  Jurisdiction,  and  it  is  a  duty  which  thcy 
cannot  justly  renounce  or  disregard.  Jurisdiction  of  such 
cases  was  conferred  upon  them  for  the  express  purpose  of 
securing  their  independent  opinions  upon  the  questions 
arising  in  the  litigation  remitted  to  them.  And  a  Citizen  of 
the  United  States  who  has  the  right  to  prosecute  his  suit 
in  the  national  courts  has  also  the  right  to  the  opinions 
and  decisions  of  those  courts  upon  every  crucial  question 
of  general  or  commercial  law  or  of  right  under  the  Constitu- 
tion or  Statutes  of  the  nation  which  he  prescnts."  ^  But 
to  this  it  may  be  answered,  in  the  iirst  place,  that  there  is 

«  Dlssentliig  oplnlon  of  Caldwell,  J^  in  Ebtrtford  Fire  Ins.  Co.  t. 
Chicago,  M.  &  St  P.  Ry.  Ck).,  70  Fed.  201,  17  G.  C.  ▲.  62,  30  L.  R.  A. 
103. 

f  Independent  School  Dist  of  Siouz  City,  Iowa,  t.  Bew,  111  FML 
1,  49  C.  C.  A.  198,  56  L.  R.  A.  304. 
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no  obvious  reason  for  sing^ling  out  questions  of  so-called 
general  jurisprudence  or  commercial  law  as  peculiarly  ap- 
propriate  for  the  exercise  of  the  independent  judpnent  of 
the  fedcral  courts.  If  it  is  a  part  of  their  judicial  duty  to 
pay  no  attention  to  the  decisions  of  the  State  courts  (for 
that  is  what  the  argument  amounts  to)  in  one  class  of  cases, 
it  is  equally  so  in  all  cases  before  them»  and  therefore  in 
regard  to  the  construction  of  State  Statutes,  which  is  ad- 
mittedly  otherwise.  Purther,  the  argument  is  fallacious  be- 
cause  it  involves  a  confusion  of  thought  as  to  what  an  ''in- 
dependent judgment"  really  is.  This  has  been  very  tersely 
put  by  Mr.  Circuit  Judge  Taft,  in  the  following  words: 
"Counsel  for  complainants  contends  that  his  clients  are 
entitled  to  the  independent  judgment  of  this  court  upon 
the  constitutionality  of  the  law.  They  are;  but  that  judg- 
ment must  be  based  on  the  Controlling  authorities  which 
come  to  the  knowledge  of  the  court  before  its  final  judg- 
ment is  entered."  •  And  if  any  further  confutation  of  this 
theory  were  needed,  it  is  found  in  an  opinion  of  another 
federal  court,  where  it  is  very  pertinently  remarked:  "In 
extending  the  judicial  power  of  the  United  States  to  con- 
troversies  between  Citizens  of  different  states,  the  only 
purpose  indicated  by  the  Constitution  was  to  provide  an- 
other forum  than  that  of  the  State,  not  another  law  than 
that  of  the  State."  • 

Yet,  as  was  stated  at  the  outset  of  this  discussion,  the 
general  rule  has  become  so  firmly  imbedded  in  the  federal 
jurisprudence  that  it  is  too  late  to  hope  that  it  will  ever 
bc  abrogated  or  even  materially  modiiied.  Some  attempts 
in  the  latter  direction  have  been  made.  Thus,  it  was  said 
in  one  case  that,  even  on  questions  of  general  commercial 
law,  the  federal  courts  ought  to  follow  the  decisions  of  the 
State  courts  when  the  latter  were  based  on  a  long-estab- 
lished  local  custom  having  practically  the  force  of  a  Stat- 
ute.^*    And  this,  indeed,  derives  some  support  from  the 

•  Waitam  Union  Tel.  Co.  t.  Poe  (C.  G.)  64  Fed.  9. 

•  McGUln  ▼.  ProTident  Say.  Life  Assur.  Soc,  110  Fed.  80,  40  C. 
a  A.  31. 

!•  In  re  Hopper-Morgan  Co.  (D.  0.)  154  Fed.  249. 

Black  Jtjd.Pr.— 40 
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Statement  in  the  kading  case  that  the  exemption  of  the 
United  States  courts  from  the  necessity  of  following  State 
decisions  was  understood  to  apply  to  ''questions  of  a  more 
general  nature,  not  at  all  dependent  upon  local  Statutes 
or  local  usages  of  a  fixed  and  permanent  Operation."  *^ 
Again,  the  federal  courts  have  occasionally  abandoned  their 
Position  on  this  question  and  followed  the  rulings  of  the 
State  courts,  though  the  matter  was  one  of  commercial  law, 
where  a  glaring  injustice  would  otherwise  result.  This  was 
done  in  a  case  where,  by  reason  of  the  Situation  of  the 
parties  and  of  the  subject-matter,  if  the  lower  federal  court 
had  followed  the  doctrine  of  the  United  States  Supreme 
Court,  rejecting  that  of  the  State  court,  one  of  the  parties 
would  have  been  subjected  to  a  double  payment  of  the 
same  debt,  without  the  possibility  of  obtaining  any  relief 
from  the  federal  courts.^ ^  But  on  the  other  band,  the  rule 
has  sometimes  been  applied  with  such  severity  that  evcn 
the  explicit  agreement  of  the  parties  to  a  commercial  In- 
strument could  not  make  the  local  ruies  applicable  to  its 
Interpretation.  This  was  the  ruling  in  a  case  where  a  note 
contained  a  provision  that  "this  note  and  the  coupons  here- 
to  attached  are  to  be  construed  by  the  laws  of  the  state  of 
Kansas."  But  the  federal  court  held  that  this  only  meafit 
the  Statutes  of  the  State  with  reference  to  negotiable  In- 
struments, and  did  not  include  the  decisions  of  the  local 
courts  construing  like  contracts,  which  decisions,  accord- 
ingly,  it  was  under  no  Obligation  to  regard.** 


COMMERCIAL  LAW 

189.  In  determining  questions  arising  out  of  the  law  of 
negotiable  Instruments,  or  in  regard  to  other  con- 
tracts and  transactions  of  a  commercial  character, 
which  are  not  govemed  by  äny  local  Statute»  the 

11  Swift  V.  Tyson,  16  Pet  1,  18,  10  L.  Ed.  866. 

12  Sonstiby  v.  Keeley  (0.  0.)  7  Fed.  447. 

IS  Keene  Five  Cent   Sav.  Bank  y.  Reid,  123  Fed.  221,  SO  C.  O.  A. 
225. 
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federal  coiüts  are  not  bound  to  follow  the  decisions 
of  the  Courts  of  the  State  where  the  contract  in 
question  was  made  or  is  sought  to  be  enf  orced. 

This  nile  may  be  regarded  as  one  of  the  most  important 
branches  or  applications  of  the  more  general  rule  stated  in 
the  preceding  section.  It  is  supported  by  numerous  and 
uniform  decisions  of  the  federal  courts.^*  It  is  applied  to 
all  the  ordinary  features  and  incidents  of  the  various  kinds 
of  negotiable  instruments,  except  in  so  far  as  questions  re- 
lating  to  them  may  have  been  already  settled  by  statutory 
enactment  in  the  particular  State.  To  this  extent,  therefore, 
the  Courts  of  the  United  States  have  evolved  a  more  or 
less  complete  and  consistent  jurisprudence,  governing  this 
department  of  the  law,  based  on  what  is  supposed  to  be 
the  general  mercantile  law,  or,  which  amounts  to  the  same 
thing,  comprising  those  rules  and  principles  which  have  ap- 
peared  to  the  federal  courts  to  be  most  generally  accepted 
and  approved,  most  in  harmony  with  the  general  current 
of  authorities,  and  most  consonant  to  reason  and  justice, 
but  free  from  all  local  variations.  In  applying  these  rules 
and  principles,  they  hold  themselves  entirely  free  from  any 
constraining  force  of  the  rulings  of  the  courts  of  the  par- 
ticular State.  Those  rulings  are,  indeed,  treated  with  re- 
spectful  consideration,  but  are  not  allowed  to  introduce  ex- 
ceptions  or  variations  into  the  System  of  rules  worked  out 
by  the  United  States  courts.    That  is  to  say,  the  United 

1*  Gates  V.  First  Nat.  Bank,  100  ü.  S.  239,  25  L.  Ed.  580;  Brook- 
lyn City  &  N.  B.  Co.  V.  National  Bank  of  Republlc,  102  U.  S.  14, 
26  L.  Ed.  61;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  822,  94  C.  0.  A. 
846;  Continental  Securitles  Co.  y.  Interborough  Rapid  Transit  Co. 
(C.  O.)  165  Fed.  945;  Donnell  t.  Colmnblan  Ins.  Co.,  2  Sumn.  366, 
Fed.  Cas.  No.  3,987;  Robinson  t.  Commonwealth  Ins.  Co.,  3  Sumn. 
220,  Fed.  Cas.  No.  11,949;  Williams  t.  Suffolk  Ins.  Co.,  3  Sumn. 
270,  Fed.  Cas.  No.  17,738;  Rlley  v.  Anderson,  2  McLean,  589,  Fed. 
Cas.  No.  11,835;  Meade  v.  Beale,  Taney,  339,  Fed.  Cas.  No.  9,371; 
Bradley  t.  Lill,  4  Biss.  473,  Fed.  Cas.  No.  1,783;  Schenck  v.  Mar- 
shall  County,  1  Biss.  533,  Fed.  Cas.  No.  12,449;  Jewett  y.  Hone,  1 
Woods,  530,  Fed.  Cas.  No.  7311;  Gloucester  Ins.  Co.  y.  Younger, 
2  Curt  322,  Fed.  Cas.  No.  5,487;  Mutual  Safety  Ins.  Co.  v.  Cargo 
of  The  George,  Oleott,  89,  Fed.  Cas.  No.  9,981. 
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States  Supreme  Court  will  consistently  adhcrc  to  its  own 
former  determination  of  like  questions,  without  regard  to 
contrary  judgments  in  the  State  in  which  the  controversy 
arose;   while  the  lower  federal  courts  will  consider  them- 
selves  absolutely  bound  by  a  precedent  set  by  the  supreme 
federal  court,  and,  in  the  absence  of  such  a  precedent,  will 
rather  follow  the  decisions  of  co-ordinate  federal  courts 
than  those  of  the  State  courts ;  and  if  the  precise  question 
is  res  nova  in  the  federal  jurisprudence,  any  federal  court 
will  consult  the  whole  body  of  case-law  applicable  to  it, 
English  and  American,  and  be  guided  by  the  apparent  prc- 
ponderance  of  authority,  but  without  paying  any  special 
or  peculiar  regard  to  the  adjudications  of  the  courts  of  the 
State  in  which  it  happens  to  sit.    Thus,  for  example,  the 
question  of  the  negotiability  of  a  given  instrument, — includ- 
ing  the  question  whether  it  is  such  an  instrument  as  may 
be  taken  within  the  definition  of  that  term  given  by  the 
general  mercantile  law,  and  including  the  consideration  of 
what  Clements  äre  necessary  to  impart  to  it  the  character 
of  negotiability  and  what  additions  to  it  may  destroy  its 
negotiable  character, — is  a  question  pertaining  to  the  "gen- 
eral commercial  law,"  with  regard  to  which  the  federal 
courts  are  not  bound  by  local  decisions,  unless  predicated 
on  a  special  statutory  enactment.^*     Hence  the  question 
whether  a  stipulation  in  a  note  or  bill  of  exchange  to  pay 
attorneys'  fees  in  case  of  its  collection  by  suit  does  or  docs 
not  destroy  its  negotiable  character,  and  whether  such  a 
stipulation  may  or  should  be  enforced  in  the  particular  case, 
will  be  decided  without  reference  to  the  local  decisions.** 
So  again,  whether  or  not  a  certificate  of  deposit  is  a  nego- 
tiable instrument,  when  not  controlled  by  Statute,  is  a  ques- 
tion of  general  commercial  law,  upon  which  a  federal  court 
is  not  concluded  by  the  rulings  of  the  State  court.*'    Again, 

iB  State  Nat.  Bank  ▼.  Cadahy  Packing  Co.  (C.  C.)  126  Fed.  543: 
Austen  v.  Mmer,  6  McLean,  153,  Fed.  Cas.  No.  661;  WindBor  Sar. 
Bank  ▼.  McMabon  (G.  G.)  38  Fed.  283,  3  L.  R.  A.  192. 

1«  Farmers*  Nat  Bank  t.  Button  Mfg.  Go.,  52  Fed.  191«  3  C  C 
A.  1,  17  L.  R.  A.  696;  The  Ayalon  (D.  G.)  169  Fed.  696. 

IT  Forrest  ▼.  Safe^  Banking  &  Trust  Go.  (G.  G.)  174  Fed.  345 ; 
Bank  of  Saginaw  t.  Title  &  Tmst  Oo.  of  Western  FennsylTaala  (C. 
O.)  106  Fed.  491. 
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it  is  the  nile  of  the  federal  courts,  according  with  what  they 
have  decided  to  be  the  general  commercial  law,  that  per- 
sons  who  place  their  namcs  on  the  back  of  a  promissory 
notc  before  its  dclivcry  to  the  payec,  and  for  the  purposc 
of  giving  credit  to  the  maker,  are  to  be  treated  and  held  as 
Joint  makers  of  the  note,  and  therefore  cannot  escape  Ha- 
bility  on  the  ground  of  want  of  notice  and  protest.  In  some 
of  the  States,  by  the  decisions  of  their  courts,  persons  in 
this  Situation  are  held  as  ordinary  indorsers  or  as^  accom- 
modation  indorsers.  But  if  the  action  is  in  a  federal  court, 
the  federal  rule  will  be  applied,  notwithstanding  the  prev- 
alence  of  a  contrary  rule  in  the  local  State  courts.**  This 
is  also  true  of  the  rule  established  by  the  uniform  deci- 
sions of  the  United  States  courts  that  the  contract  created 
by  the  indorsement  and  delivery  of  a  negotiable  note  cannot 
be  contradicted,  added  to,  or  varied  by  proof  of  a  con- 
temporaneous  parol  agreement.**  And  generally,  in  re- 
gard  to  the  validity  of  negotiable  instruments  in  the  hands 
of  bona  fide  holders,  taking  before  maturity  and  without 
notice  of  irregularities,  and  the  rights  of  such  parties  and 
the  defenses  available  to  them,  the  courts  of  the  United 
States  foUow  their  own  course  of  decisions,  without  be- 
ing  in  any  way  controlled  by  the  judgments  of  the  State 
courts.'*  So  also,  in  an  action  in  a  federal  court,  the  ques- 
tion  of  the  rate  of  interest  and  damages  on  the  non-pay- 
ment  of  a  bill  of  exchange  is  one  of  general  jurisprudence 
and  will  not  be  determined  by  the  local  law.** 

The  rule,  however,  is  not  confined  to  the  determination 
of  questions  relating  to  notes  and  bills,  but  extends  to  other 
instruments  and  transactions  usually  occurring  in  trade  and 
commerce.  Thus,  it  is  said  that  a  contract  of  guaranty  is 
a  vvell-known  form  of  commercial  contract,  as  to  the  con- 

1  •  Phlppii  V.  Harding,  70  Fed.  468,  17  O.  C.  A.  203,  30  L.  R.  A. 
513;   First  Nat  Bank  t.  Lock-Stitch  Fence  €6.  (C.  C.)  24  Fed.  221. 
1»  Nortbem  Kat  Bank  y.  Hoopes  (G.  G.)  08  Fed.  935. 

20  MarshaU  County  t.  Schenck,  6  Wall.  772,  18  L.  Ed.  656;  Town 
of  Enfleld  y.  Jordan,  119  U.  S.  680,  7  Sup.  Gt  358,  30  L.  Bd.  523 ; 
Citizens'  Say.  Bank  t.  Gity  of  Newbnryport,  169  Fed.  766»  96  C.  O. 
A.  232. 

21  Ex  parte  Heidelback,  2  Low.  526,  Fed.  Gas.  No.  6^822. 


630  STATE  DECISIONS  ON  GENERAL  JURISPRUDENCB       (Ch.  16 

struction  and  effect  o£  which  the  federal  courts  are  not 
bound  to  follow  State  decisions,  unless  in  cases  where  they 
are  based  on  a  local  Statute  or  on  a  local  usage  having  the 
force  of  a  statute.^^  So  of  the  question  whether  a  bill  of 
lading,  issued  by  a  railroad  Company,  whereby  it  agreed  to 
carry  freight  beyond  its  own  line  to  a  place  named  for 
final  delivery,  was  a  through  contract.**  And  so  also,  State 
court  decisions  are  not  Controlling  on  a  question  as  to  the 
general  power  of  brokers  in  dealing  with  the  property  of 
their  principals.** 

But  all  these  rulings  proceed  on  the  assumption  that  the 
particular  question  is  not  governed  by  a  local  Statute.  It 
is  in  the  undoubted  power  of  any  State  to  enact  the  whole 
body  of  commercial  law,  or  any  part  of  it,  into  a  Statute, 
and  to  introduce  such  special  provisions,  or  such  exceptions 
or  departures  from  the  generally  accepted  rules,  as  may 
seem  good  to  its  legislative  authority,  provided  only  that 
no  constitutional  restrictions  are  violated.  And  when  this 
is  done,  the  Statute  becomes  a  rule  of  decision  which  the 
United  States  courts  absolutely  must  follow  in  deciding 
controversies  originating  in  that  State  or  to  be  governed  by 
its  laws.  And  more  than  that,  the  authoritative  construc- 
tion  of  the  Statute  by  the  highest  court  of  the  State  is  equal- 
ly  Controlling  upon  them.***  And  further,  State  Statutes 
which  enlarge  the  general  or  common  commercial  law  will 
be  enforced  by  the  federal  courts  inappropriate  cases;  for 
they  are  not  confined,  in  determining  rights  and  awarding 
remedies,  to  the  commercial  law  as  it  may  exist  outside  of 
such  Statutes.**  But  it  should  not  be  forgotten  that  tlie  fed- 
eral courts  have  the  right  and  power  to  determine  all  ques- 
tions  relating  to  their  own  Jurisdiction  without  regard  to 
State  Statutes  or  State  decisions,  for  such  questions  cannot  be 
in  any  way  prejudged  by  either  the  legislative  or  judicial  de- 
partments  of  a  State  government.    And  this  principle  some- 

22  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  361.  86  C.  C.  A.  361. 

23  Myrlck  v.  Railroad  Co.,  107  U.  S.  102,  1  Sup.  Ct.  425,  27  L.  Ed. 
325. 

24  Bragg  V.  Meyer,  McAll.  408,  Fed.  Cas.  No.  1,801. 
25Davle  V.  Hatcher,  1  Woods,  456,  Fed.  Cas.  No.  3,610. 
2«  Bank  of  Sherman  v.  Apperson  (C.  C.)  4  Fed.  25. 
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times  impingcs  on  the  rule  now  under  considcration.  Thus, 
an  act  of  Congress  provides  that  the  federal  courts  shall 
not  take  Jurisdiction  of  a  suit  founded  on  a  contract  in  favor 
of  an  assignee  unless  the  assignor  could  have  prosecuted 
the  suit  in  the  same  court,  "except  in  cases  of  promissory 
notes,  negotiable  by  the  law  merchant,  and  bills  of  ex- 
change."  And  it  is  held  that  the  negotiability  of  a  note, 
so  far  as  is  necessary  to  determine  the  question  of  Jurisdic- 
tion, is  governed  wholly  by  the  mies  of  the  law  merchant, 
regardless  of  the  statutory  provisioiis  of  the  State  in  which 
the  action  is  brought.*^ 


GENERAL  OR  COMMON  LAW 

190.  Questions  depending  upon  the  common  law,  er  upon 
general  principles  of  jurisprudence,  and  not  gov- 
erned by  constitutional  or  statutory  provisions  in 
the  particular  State»  are  determmed  by  the  federal 
courts  upon  a  consideration  of  all  the  available 
authoritiesy  without  according  any  Controlling  au- 
thority  to  the  decisions  of  the  State  wherein  they 
Sit  or  in  which  the  cause  of  action  arose. 

In  regard  to  all  litigated  questions  of  the  kind  variously 
described  as  "questions  of  general  law,"  "questions  depend- 
ing on  general  principles  of  law,"  "questions  belonging  to 
the  general  domain  of  jurisprudence,"  or  "questions  arising 
under  the  common  law,"  the  rule  is  well  established  that 
the  courts  of  the  United  States  are  under  no  Obligation  to 
foUow  the  decisions  of  the  courts  of  the  State  in  which  their 
sessions  are  held  or  in  which  the  controversy  originated.^" 
The  only  exception  to  this  rule  which  has  been  noted  is 

ST  Windsor  Set.  Bank  y.  McMahon  (0.  G.)  88  Fed.  283,  3  L.  R.  A. 
102. 

«»  Pennsylvania  R.  Co.  t.  Hummel,  167  Fed.  89,  92  C.  C.  A.  541; 
WmiB  T.  Board  of  Com'rs  of  Wyandotte  County,  86  Fed.  872,  30 
G.  G.  A.  445;  Union  Bank  of  Richmond  ▼.  Board  of  Gom'rs  of  Ox- 
ford (G.  C.)  90  Fed.  7;  Galpin  v.  Page,  3  Sawy.  93,  Fed.  Gas.  No. 
5,206;  Mohr  y.  Manlerre,  7  Biss.  419,  Fed.  Gas.  No.  9,695. 
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in  the  case  where  a  decision  or  a  series  of  decisions  of  the 
highest  court  of  a  State,  accepted  and  acted  upon  by  the 
Community,  have  established  a  "nile  of  property/'  and 
where  this  is  the  case,  the  adjudication  of  the  State  court 
should  be  followed  by  the  federal  court,  even  though  the 
particular  question  is  to  be  determined  entirely  by  the  ap- 
plication  of  common-law  rules.**  But  it  does  not  follow 
that  no  attention  whatever  is  to  be  paid  to  determinations 
made  by  the  highest  court  of  the  State  in  similar  cases. 
The  rule  only  means  that  the  federal  court,  as  one  of  co- 
Ordinate  Jurisdiction  with  the  State  court  in  such  cases,  is 
not  absolutely  bound  by  the  decisions  of  the  State  court, 
though  they  should  be  treated  with  respect  and  accorded 
all  the  weight  and  influence  to  which  they  may  be  intrinsic- 
ally  entitled.'*  And  even  more  than  this,  in  order  to  avoid 
conilicting  decisions  as  far  as  possible,  if  the  federal  court 
is  at  all  in  doubt  as  to  a  question  of  general  law,  it  is 
its  duty  to  "lean  towards"  the  decision  of  the  State  court.** 
And  so  it  was  very  properly  decided  by  a  federal  court  in 
an  action  against  a  railroad  Company  to  recover  damages 
for  injuries  sustained  by  a  passenger,  where  it  was  shown 
that  an  exactly  similar  action  between  the  same  parties  had 
been  dismissed  pursuant  to  the  unanimous  opinion  of  the 
highest  court  of  the  State,  and  the  questions  of  negligence 
presented  were  not  questions  as  to  which  the  federal  and 
State  courts  were  at  variance,  that  comity  required  it  to 
follow  the  decision  of  the  State  court.** 

It  is  by  no  means  easy  to  defihe  the  exact  scope  of  these 
expressions  "general  law,"  "general  jurisprudence,"  and 
"common  law."    Nor  has  any  precise  delimitation  been  hith- 

>•  Chicago  T.  Robbins,  2  Black»  418,  17  L.  Ed.  298.  See  supia, 
Chapter  V,  for  the  general  doctrlne  of  "roles  of  property,"  and 
Chapter  XIII,  for  its  particular  application  in  the  federal  courts 
with  ref  erence  to  the  authorlty  of  State  decisions. 

soBranch  y.  Macon  &  B.  R.  Co.,  2  Woods,  385,  Fed.  Gas.  No. 
1,808. 

•1  Brown  t.  Orand  Rapids  Parlor  Famitnre  Co.,  68  Fed.  286,  7 
C.  C.  A.  225,  22  L.  R.  A.  817. 

S2  Meams  v.  Central  R.  R.  of  New  Jersej,  139  Fed.  648,  71  0.  C 
A.  831. 
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erto  attempted.  Bat  for  practical  purposes  the  federal 
courts  draw  a  distinction  between  those  questions  which 
depend  whoUy  upon  the  construction  er  application  of  a 
State  Statute  or  of  a  local  usage  having  the  force  of  law  er 
of  a  local  rule  of  property,  and  those  questions  which  are 
not  thus  locally  regulated  by  legislative  enactment,  not  al- 
lowing  to  the  decisions  of  the  courts  of  the  State,  however 
uniform  or  repeated,  the  force  of  "local  law,"  except  in  the 
instance  of  rules  of  property.  And  although  the  general 
subject  may  be  covered  by  a  Statute  of  the  State,  yet  the  par- 
ticular  question,  as  not  depending  on  the  construction  of  the 
Statute,  may  be  one  of  "general  law,"  and  therefore  open  to 
the  independent  decision  of  the  federal  courts.  Thus,  the  in- 
terpretation  of  the  insolvency  law  of  a  State  belongs  to  the 
State  courts.  But  where  the  question  is.  as  to  the  right  of 
a  creditor  holding  collateral  security  to  a  dividend  on  the 
füll  amount  of  his  claim,  if  the  Statute  makes  no  special 
Provision  for  this  case,  it  is  deemed  a  question  of  general 
la^v,  and  the  federal  court  is  not  bound  to  follow  the  ruling 
of  the  State  court.""  So,  "the  question  whether  a  judgment 
is  void  or  simply  erroneous,  is  one  which  depends  for  its 
determination  upon  the  general  principles  of  the  common 
law,  and  upon  a  consideration  of  all  the  authorities,  ex- 
cept in  those  cases  where  the  decision  turns  upon  the  con- 
struction of  local  Statutes,  which  either  define  and  limit  the 
Jurisdiction  of  the  court  by  which  the  judgment  was  ren- 
dcred,  or  prescribe  the  manner  in  which  Jurisdiction  over 
the  parties  or  the  subject-matter  shall  be  acquired."  •*  So 
again,  the  conclusion  of  a  State  court  as  to  the  time  when 
a  cause  of  action  accrues  in  case  of  fraud  or  concealment, 
when  not  based  on  a  construction  of  the  State  Statute  of 
limitations,  but  on  the  view  which  it  takes  of  the  rule  of 
the  common  law,  is  not  binding  on  the  courts  of  the  United 
States."  And  where  the  Constitution  of  the  State  imposes 
a  liability  on  stockholders  of  corporations  for  the  corpo- 
rate debts,  by  declaring  that  each  stockholder  shall  be  liable 

SS  Tod  y.  Kentucky  Union  -Land  Co.  (C.  C.)  57  Fed.  47. 

S4  Ryan  y.  Staples,  76  Fed.  721,  23  G.  G.  A.  541. 

sö  Mnrray  v.  Ghicago  &  N.  W,  Ry.  Co.  (G.  C.)  62  Fed.  24. 
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to  the  amount  of  the  stock  held  or  owned  by  him,  the  ques- 
tion  whether  such  liability  is  whoUy  statutory  or  partially 
contractual  and  therefore  transitory,  is  a  matter  of  general 
not  local  law.'*  And  so,  a  decision  by  a  State  court  that 
every  right  of  action  given  by  a  Statute  is  in  the  nature  of 
a  specialty,  is  not,  when  applied  to  a  particular  Statute  of 
that  State,  a  construction  of  that  Statute  which  a  federal 
court  is  bound  to  follow,  but  is  a  ruling  upon  a  question  of 
general  law.'^ 

Without  attempting  to  classify  all  the  various  instances 
in  which  the  federal  courts  have  held  the  particular  ques- 
tion before  them  to  be  one  of  general  law,  rather  than  of 
local  law,  and  have  therefore  held  themselves  free  to  de- 
termine  it  without  being  in  any  way  controlled  by  the  ad- 
judications  of  the  State  courts,  we  may  mention  the  follow- 
ing  as  instructive  examples  of  the  rule:  The  question  of 
what  constitutes  a  public  navigable  stream; "'  the  question 
of  the  right  of  an  owner  of  land  on  one  side  of  a  navigable 
river,  which  forms  the  boundary  between  two  states,  by 
artificial  structures  to  tum  the  waters  upon  land  on  the 
opposite  side  of  the  river;**  the  question  whether  a  case 
of  double  insurance  has  been  made  out,  so  as  to  require 
contribution  between  the  insurers ;  *^  the  question  whether 
presumptions  will  be  made  in  aid  of  a  defective  retum  of 
substituted  Service  of  process;**  the  question  under  what 
circumstances  a  collateral  attack  upon  a  judgment  is  per- 
missible  or  proper;**  the  question  of  what  will  excuse  a 
plaintiff  for  non-return  of  property  replevied,  on  his  failure 
in  the  action ;  *•  a  question  concerning  the  right  of  a  party 

«•Converse  v.  Mears  (C.  C.)  162  Fed.  767. 

s7  Brunswick  Terminal  Co.  v.  National  Bank  of  Baltimore  (0.  G.) 
88  Fed.  607. 

«8  Chisolm  V.  Caines  (C.  C.)  67  Fed.  285. 

«•  Cairo,  V.  &  C.  Ry.  Co.  v.  Brevoort  (C.  0.)  62  Fed.  129,  25  L. 
R.  A.  527. 

40  Meigs  v.  London  Assur.  Co.,  134  Fed.  1021,  68  C.  C.  A,  249. 

41  King  V.  Davis  (C.  0.)  137  Fed.  198. 

42  Phoenix  Bridge  Co.  t.  Castleberry,  131  Fed.  ITO,  66  C.  C.  A. 
481. 

48  Three  States  Lnmber  Co.  T.  Blanks,  133  Fed.  479,  66  C.  0.  A. 
353,  69  L.  R.  A.  283. 
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to  an  executory  contract,  upon  the  refusal  of  the  other  par- 
ty  to  perform,  to  sue  for  and  rccover  his  cntire  damages  for 
the  breach,  without  waiting  for  the  expiration  of  the  time 
for  Performance ;  **  the  admissibility  of  a  parol  agreement 
to  limit  the  effect  of  a  written  contract;**  the  question 
when  an  agent,  effecting  insurance  on  his  principaFs  prop- 
erty,  is  to  be  deemed  an  agent  of  the  insurer  and  when  of 
his  principal  only ;  *•  the  question  whether  the  exercise  of 
the  police  power  of  a  State  justifies  the  taking  or  damag- 
ing  of  private  property  without  compensation.*^  Again, 
a  rule  established  by  the  supreme  court  of  a  State  that  the 
holders  of  municipal  bonds  must  make  affirmative  proof 
of  the  assent  of  taxpayers  of  the  municipality  to  the  crea- 
tion  of  the  debt  evidenced  by  the  bonds,  is  not  obligatory 
upon  the  federal  courts,  for  the  reason  that  it  does  not  rest 
upon  the  construction  of  a  State  Statute,  but  upon  general 
principles  of  law.** 


VALIDITY  AND  CONSTRUCTION  OF  CONTRACTS 

191.  Questions  conceming  the  validity,  construction,  and 
effect  of  particular  contracts»  when  they  do  not  de- 
pend  upon  State  Statutes  or  rules  of  property  es- 
tablished within  the  State,  are  questions  of  general 
law,  as  to  which  the  federal  courts  exercise  an  in- 
dependent  judgment  without  being  obliged  to  fol- 
low  the  decisions  of  the  courts  of  the  State. 

Where  the  validity  of  a  contract  is  to  be  tested,  or  the 
meaning  of  its  provisions  ascertained,  or  its  effect  on  the 
rights  of  parties  determined,  according  to  general  princi- 
ples of  law  not  local  or  peculiar  to  the  State  where  the  con- 
troversy  arose,  the  federal  courts  do  not  consider  them- 
selves  imperatively  bound  to  follow  the  rulings  of  the  courts 

*4  H.  T.  Smith  Co.  v.  Minetto-Meriden  Co.  (C.  C.)  168  Fed.  777. 
*«  Van  Vleet  v.  Sledge  (C.  C.)  45  Fed.  743. 
«•  Travelers'  Ins.  Co.  v.  Thorne,  180  Fed.  82,  103  C.  C.  A.  436. 
*T  Hollingsworth  ▼.  Parish  of  Tensas  (C.  C.)  17  Fed.  109. 
4i  Town  of  Venice  v.  Mnrdock.  92  U.  S.  494,  23  L.  Ed.  583. 
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of  that  State  in  similar  cases,  though  they  will  give  them 
attentive  consideration  and  accord  them  due  weight  among 
the  various  authorities  which  may  be  consulted.**  Thus^ 
a  decision  of  the  highest  court  of  a  State  upon  the  constnic* 
tion  of  a  deed,  as  to  matters  and  language  belonging  to  the 
common  law,  and  not  to  any  local  Statute,  although  entitled 
to  high  respect,  is  not  held  conclusive  upon  the  Supreme 
Court  of  the  United  States.**  But  if  the  contract  in  ques- 
tion  is  one  relating  to  the  sale  or  conveyance  of  real  or  per- 
sonal property,  and  contains  words  or  phrases  which,  in 
virtue  of  local  decisions,  have  acquired  a  definite  meaning, 
and  have  thus  become  rules  of  property  within  the  State,, 
then  the  interpretation  of  such  provisions  ceases  to  be  a 
question  of  general  law,  quoad  hoc,  and  becomes  one  of  lo- 
cal  law,  so  that  the  federal  courts  should  follow  the  deci- 
sions of  the  State  courts  which  have  fixed  their  meaning.'^ 
Whether  a  contract  is  valid,  voidable,  or  void,  as  between 
the  parties  to  it,  is  often  a  question  depending  upon  the 
application  of  general  principles  of  law,  and  not  affected  by 
any  existing  Statute  of  the  particular  State.  Where  this 
is  the  case,  the  federal  courts  consider  that  they  do  not  ad- 
minister  the  domestic  law  of  the  State  in  which  they  sit 
or  in  which  the  cause  originated,  but  that  "general  law" 
which  is  supposed  to  be  everywhere  applicable,  and  hence 
they  base  their  judgments  upon  a  survey  of  all  the  pertinent 
authorities,  including,  indeed,  those  of  the  particular  State,. 
if  any  there  be,  but  not  giving  to  them  any  predominating 
influence.  Thus,  where  the  validity  of  an  assignment  of  a 
policy  of  life  insurance  between  Citizens  of  a  given  State 
and  made  in  that  State,  is  to  be  determined  by  a  federal 
court  sitting  therein,  and  such  validity  does  not  depend 

«•Johnson  t.  Charles  D.  Norton  Co.,  159  Fed.  361/86  0.  C.  A. 
361 ;  Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  221,  68  C.  C.  A. 
226;  QUbert  v.  American  Surety  Co.,  121  Fed.  499.  57  C.  C.  A.  619. 
61  L.  R.  A.  253;  City  of  Ottumwa,  Iowa,  v.  City  Water  Supplj 
Co.,  119  Fed.  315,  66  C.  C.  A.  219,  69  L.  R.  A  604;  Bancroft  T. 
Hambly,  94  Fed.  975,  36  C.  G.  A.  595. 

Bo  Foxcroft  T.  Mallett,  4  How.  353,  11  L.  Ed.  1008. 

Bi  Keene  Five  Cent  Sav.  Bank  v.  Reid,  123  Fed.  221,  60  O.  0.  A» 
225. 
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on  a  local  Statute  or  usage,  but  is  to  be  decided  upon  prin- 
ciples  of  general  law,  the  court  must  exercise  an  independ- 
«nt  judgment,  although  it  may  lead  to  a  conclusion  different 
from  that  reached  by  the  local  courts.'*  So  again,  the  rulc 
of  the  Supreme  Court  of  the  United  States  that  a  chattet 
mortgage  which  gives  to  the  mortgagor  the  right  to  seil 
the  property  covered,  and  to  replace  the  goods  sold  with 
others,  which  shall  come  under  the  Operation  of  the  mort- 
gage, is  fraudulent  and  void  as  to  other  creditors  as  a  mat- 
ter of  general  law,  is  to  be  followed  by  the  lower  federal 
Courts  in  proceedings  in  bankruptcy,  without  regard  to  the 
decisions  of  the  State  court  on  the  same  question.*^'  So,  a 
decision  of  the  highest  court  of  a  State,  holding  a  contract 
made  by  a  city  to  be  void  upon  the  facts  shown,  but  not 
upon  a  construction  of  any  local  Statute,  is  not  conclusive 
upon  a  federal  court.'^  And  if  it  shall  have  been  determined 
that  the  contract  under  consideration  is  void,  then  the  fur- 
ther  question  of  the  effect  of  its  invalidity  upon  the  rights 
of  the  parties  to  the  pending  suit,  is  not  one  of  local  law 
(unless  expressly  governed  by  a  Statute),  but  one  of  general 
law,  and  open  to  the  independent  determination  of  the  fed- 
eral courts.** 

The  validity  of  a  contract  may  depend  directly  on  its  be- 
ing  in  conformity  with,  or  in  violation  of,  the  provisions  of 
a  local  Statute.  If  this  is  to  be  determined  upon  a  construc- 
tion of  the  Statute,  the  question  is  for  the  judgment  of  the 
State  courts,  whose  rulings  will  be  followed  by  the  federal 
courts.  But  it  is  otherwise  if  the  question  is  to  be  deter- 
mined upoti  a  construction  of  the  contract,  for  this  is  not  a 
matter  of  local  law.  Thus,  when  the  construction  of  the 
Statute  has  been  definitely  fixed  by  the  State  courts,  and  it 
becomes  necessary  for  a  federal  court,  accepting  such  con- 

•s  RnsBeU  y.  GrigBby,  168  Fed.  577,  04  G.  C.  A.  61 ;  Gordon  y. 
^Ware  Nat.  Bank,  132  Fed.  444,  65  G.  G.  A.  580,  67  L.  R.  A.  650. 

»s  In  re  HnU  (D.  O.)  115  Fed.  858. 

•4  Gity  of  Mankato  y.  Barber  Asphalt  Pav.  Go.,  142  Fed.  320,  73 
C.  C.  A.  430. 

••  Gilbert  y.  American  Surety  Go.,  121  Fed.  480,  57  G.  O.  ▲.  610, 
«1  li.  R.  A.  253. 
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struction,  to  apply  it  as  so  construed  to  a  particular  con- 
tract,  and  to  determine,  upon  a  consideration  of  all  the  pro- 
visions  of  the  contract,  whether  it  is  in  violation  of  the 
Statute,  then  the  court  is  entitled  to  express  an  independent 
judgment,  the  question  here  involved  being  one  of  general 
law  and  not  of  statutory  construction.*'  But  on  the  other 
hand,  if  there  is  nothing  peculiar  in  the  contract  itself,  but 
the  broad  general  question  is  whether  any  and  all  contracts 
of  that  class  are  within  the  prohibition  of  the  Statute,  it  is 
essentially  a  matter  of  local  law,  To  cite  a  familiär  illus- 
tration,  we  may  take  the  case  of  a  mortgage  made  within 
a  given  State  and  covering  real  property  therein,  and  pre- 
senting  no  unusual  features  except  that  it  was  executed  and 
delivered  on  Sunday.  Whether  or  not  it  is  rendered  void 
by  a  Statute  of  that  State  which  prohibits  labor  or  the  trans- 
action  of  busiiiess  on  Sunday  is  a  question  of  statutory 
construction,  not  of  the  construction  of  the  mortgage,  and 
therefore  it  is  govemed  by  the  decisions  of  the  State  courts, 
if  any  have  been  rendered  on  the  point  at  issue,  and  they 
will  be  followed  by  the  United  States  courts.*^^  To  pursue 
this  distinction  one  Step  further,  it  does  not  follow  that 
because  a  Statute  of  the  State  requires  the  execution  of 
a  particular  contract  or  other  instrument,  that  all  questions 
concerning  it  are  questions  of  statutory  law.  Thus,  the 
question  of  the  construction  and  validity  of  a  bond  given  in 
conformity  to  the  requirements  of  a  State  Statute  is  one 
of  general  law,  as  to  which  a  federal  court  is  not  controlled 
by  the  decisions  of  the  State  courts.*'  And  a  United  States 
court  will  not  refuse  to  enforce  a  valid  contract,  not  con- 
trary  to  good  morals  or  public  policy,  which  is  non-enforce- 
able  in  the  courts  of  the  State  merely  on  account  of  failure 
to  comply  with  State  administrative  regulations.** 

ß«  Casserlelgh  v.  Wood,  119  Fed.  308,  56  0.  C.  A.  212. 
87  See  supra,  p.  582. 

B8  Kansas  City  Hydraulic  Press  Brlck  Co.  t.  National  Surety  Ca 
(C.  C.)  149  Fed.  507. 
«•  Eastem  B.  &  L.  Ass'n  t.  Bedford  (C.  C.)  88  Fed.  7. 
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LIABILITY  FOR  NEGLIGENCE  ok  OTHER  TORTS 

192.  The  question  of  liability  for  negligence  and  other  torts, 
and  of  the  measure  of  damages  recoverable  in  ac- 
tions  therefor,  when  not  modified  or  govemed  by 
Statute  law,  is  one  of  general  jurisprudence,  upon 
which  the  federal  courts  are  not  required  to  foUow 
the  decisions  of  the  State  courts»  however  pertinent. 

In  General 

In  so  far  as  the  legislature  of  a  State  may  have  enacted 
specific  provisions  regarding  the  liability  of  persons  and 
corporations  for  their  negligence  and  for  torts  committed 
by  them,  these  matters  become  part  of  the  local  law ;  and 
the  decisions  of  the  State  courts  construing  and  applying 
such  Statutes  are  binding  on  the  federal  courts.  But  all 
questions  of  this  kind  which  are  not  covercd  by  Statutes  are 
considered  questions  of  general  law,  and  while  the  deci- 
sions of  the  highest  court  of  the  particular  State  will  be  re- 
garded  with  respect,  and  treated  as  persuasive,  they  are  not 
of  Controlling  authority.'^  Thus,  upon  the  question  of  the 
care  required  of  a  traveler  on  a  highway,  on  approaching 
a  Street  railway  crossing,  the  federal  court  may  well  incline 
to  an  agreement  of  views  with  the  supreme  court  of  the 
State,  though  not  concluded  by  its  decision  of  a  similar 
cause.'^  In  line  with  this  general  principle  was  the  decision 
of  a  federal  circuit  court  in  admiralty,  in  a  collision  case, 
where  the  question  was  presented  as  to  the  effect  on  the 
rights  of  the  parties  of  a  State  Statute  prohibiting  work  and 
labor  on  Sunday  under  a  penalty,  one  of  the  parties  having 
violated  the  Statute  in  moving  his  vessel  on  that  day.  It 
was  held  that  this  was  not  a  question  of  the  construction  of 
the  Statute,  but  of  the  application  of  general  rules  of  law 
to  the  case  of  a  person  who  had  disobeyed  the  Statute,  and 
consequently  that  the  federal  court  must  follow  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  and  not 

•0  Snare  &  Triest  Co.  v.  Friedman,  169  Fed,  1,  94  0.  C.  A.  309; 
Force  v.  Standard  Silk  Co.  (C.  C.)  160  Fed.  992. 

•1  Müford  &  U.  St.  Ry.  Co.  v.  CUne,  150  Fed.  325,  80  O.  C.  A.  95. 
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those  of  thc  State  tribunals.**  It  should  be  observcd,  how- 
ever,  that  it  may  not  be  very  easy  to  reconcilc  this  decision 
with  that  of  the  federal  supreme  court  in  the  case  of  Bucher 
V.  Cheshire  R.  Co.,'*  in  which  it  followed  (contrary  to  its 
own  opinion)  a  decision  of  the  supreme  court  of  a  State  that 
there  could  be  no  recovery  of  damages  for  injuries  received 
by  a  plaintiff  while  traveling  on  a  railroad  on  Sunday  in 
violation  of  the  State  Statute  on  that  subject. 

Negligence  and  Torts  of  Agents,  Senmnts,  and  Lessees 

The  question  whether  a  lessor  railroad  Company  is  liable 
for  the  negligence  of  its  lessee  in  the  c^eration  of  trains  on 
its  road,  in  the  absence  of  any  State  Statute  on  the  subject, 
is  one  of  general.law,  as  to  which  a  federal  court  is  not 
bound  by  the  decisions  of  the  highest  court  of  the  State,  but 
by  the  rule  established  by  the  decisions  of  the  United 
States  courts.**  This  is  also  true  of  a  question  conceming 
the  liability  of  a  railroad  Company  on  a  contract  of  trans- 
portation  over  a  connecting  line  beyond  its  own  terminus.*^ 
So  of  the  question  whether  a  railroad  Corporation  can  bc 
charged  with  punitive  damages  for  the  illegal,  wanton,  and 
oppressive  conduct  of  a  conductor  of  one  of  its  trains  to- 
wards  a  passenger.  On  this  point  the  Supreme  Court  of 
the  United  States  has  said:  "This  question,  like  others  af- 
fecting  the  liability  of  a  railroad  Corporation  as  a  common 
carricr  of  goods'  and  passengers,  such  as  its  right  to  con- 
tract for  exemption  from  responsibility  for  its  own  neg- 
ligence, or  its  liability  beyond  its  own  line,  or  its  liability 
to  one  of  its  servants  for  the  act  of  another  person  in  its 
employment,  is  a  question,  not  of  local  law,  but  of  general 
jurisprudence,  upon  which  this  court,  in  the  absence  of  ex- 
press  Statute  regulating  the  subject,  will  exercise  its  own 
judgment,  uncontrolled  by  the  decisions  of  the  courts  of  the 


•s  Sawyer  t.  Oakman,  1  Low.  134,  Fed.  Cas.  No.  12,404,  afllmied 
7  Blatchf .  200,  Fed.  Gas.  No.  12,402. 

••  125  U.  S.  655,  8  Sap.  Ct  974,  31  Ii.  Ed.  795. 

•«Cartis  ▼.  GleTeland,  0.,  C.  &  St  L.  By.  Co.  (0.  C)  140  Fed. 
777;  Yeates  t.  Illinois  Cent  R.  C!o.  (0.  G.)  187  Fed.  043. 

««  Michigan  Cent  R.  Co.  y.  Myrick,  107  ü.  S.  102, 1  Sup.  Ct  420^21 
L.  Ed.  325. 
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several  states."  ••  But  on  the  other  band,  where  petition- 
ers in  a  federal  court  sought  to  recover  damages  for  inju- 
ries  against  a  receiver  of  a  railroad  appointed  by  that  court, 
it  was  held  that  the  laws  of  the  State  where  the  action  arose 
would  govern  as  to  the  defendant^s  liability.*^ 

Imputed  Negligence 

The  question  whether  or  not  the  negligence  of  a  parent 
should  be  imputed  to  a  child  of  tender  years,  as  in  allowing 
it  to  stray  into  a  place  of  danger  where  it  receives  injuries, 
has  been  held  to  be  one  of  general  rather  than  of  local  law, 
as  to  which  a  federal  court  should  be  guided  by  its  own 
views  of  the  law,  and  is  not  bound  to  follow  the  decisions 
of  the  State  courts.'* 

Negligence  of  Municipal  Corporations 

The  government  of  municipal  corporations,  on  the  other 
liand,  and  the  extent  of  the  liability  to  which  they  shall  be 
made  subject  for  the  wrongdoing  of  those  entrusted  with 
the  administration  of  their  affairs,  is  essentially  and  pe- 
culiarly  a  matter  of  local  law,  in  which  the  United  States 
CQurts  should  undoubtedly  acquiesce  in  the  rules  laid  down 
by  the  highest  court  of  the  State.  Hence,  if  the  State  court 
has  held  that  a  municipal  Corporation  shall  be  liable  (or  not 
liable,  as  the  case  may  be)  for  negligence  in  the  manage- 
ment  of  its  streets  and  highways  or  bridges  by  those  ofBcers 
charged  with  their  maintenance  and  care,  such  adjudica- 
tion  will  be  accepted  and  followed  by  the  federal  courts 
within  the  State.** 

Contributory  Negligence 

It  is  a  settled  and  uniform  rule  of  the  federal  courts  that 
contributory  negligence  is  an  affirmative  defense,  that  the 
bürden  of  proof  is  on  the  defendant  in  this  respect,  and  that 
it  must  be  sustained  by  a  preponderance  of  evidence.    This 

«•  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct.  261,  37  I*  Bd.  97. 

«7  Easton  t.  Houston  &  T.  G.  Ry.  Ck>.  (C.  G.)  32  Fed.  893. 

••  Berry  v.  Lake  Erle  &  W.  R.  Co.  (G.  C.)  70  Fed.  679. 

e»  Edgerton  v.  Mayor,  etc.,  of  City  of  New  York  (D.  C.)  27  Fed. 
230;  Detroit  t.  Osbome,  135  U.  S.  492,  10  Sup.  Ct  1012,  34  L.  Ed. 
260. 

Black  Jüd.Pb. — 41 
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they  consider  a  question  of  general  law ;  and  consequently 
their  rule  will  be  applied  without  regard  to  thc  fact  that  an 
opposite  doctrine  prevails  in  the  courts  bf  the  State  whcre 
the  cause  of  action  arose.^* 

Negligence  of  Telegraph  Companies 

The  question  of  the  liability  of  a  teleg^aph  Company  for 
a  failure  to  make  prompt  delivery  of  a  message  entrusted 
tc  it  is  one  of  general  law,  as  to  which,  in  the  absence  of 
statutory  provisions,  the  decisions  of  the  State  courts  are 
not  Controlling  on  the  federal  courts/^  In  several  of  the 
States,  as  a  piece  of  pure  judicial  legislation,  and  without 
the  sanction  or  support  of  any  Statute,  the  courts  have  in- 
troduced  the  doctrine  that  a  person  to  whom  a  telegraphic 
message  is  addressed,  and  who  suffers  g^ief,  disappointment, 
or  other  injury  to  his  feelings  in  consequence  of  the  fail- 
ure of  the  Company  to  deliver  it,  or  in  consequence  of  de- 
lay  in  its  transmission,  may  recover  damages  in  an  action 
against  the  Company  on  the  sole  ground  of  such  mental  suf- 
ferings,  and  without  showing  any  other  ground  of  recovery 
or  dement  of  damages.  But  the  federal  courts  have  always 
refused  to  accept  this  doctrine,  holding  that  the  question 
was  one  of  general  law  and  that  they  were  free  to  disregard 
entirely  any  State  decisions  which  were  contrary  to  their 
own  opinion  of  the  law.'*  In  a  few  of  the  states,  however, 
the  Statutes  do  appear  to  sanction  this  doctrine,  and  if  they 
are  so  construed  by  the  highest  court  of  the  State,  its  judg- 
ment  must  be  accepted  by  the  federal  courts.  But  it  is 
sometimes  a  difficult  matter  to  determine  whether  a  ruling 
of  the  State  court  was  really  based  on  a  construction  of  the 
Statute  or  on  its  own  views  of  the  common  law.  Such  a 
case  arose  in  the  federal  courts  in  Tennessee.  A  Statute  of 
that  State  requires  the  delivery  of  all  telegraphic  messages 
without  unreasonable  delay,  imposes  penalties  on  officers 
and  agents  of  telegraph  companies  willfully  violating  its 

TO  Chicago  G.  W.  Ry.  Co.  v.  Priee,  07  Fed.  423,  38  C.  C.  A.  239; 
Hemingway  v.  Illinois  Cent.  R.  Co.,  114  Fed.  843,  52  C.  C.  A.  477. 

71  Westem  Union  Tel.  Co.  v.  Wood,  57  Fed.  471,  6  C.  O.  A.  432,  21 
L.  R.  A.  706. 

7 «Western  Union  Tel.  Co.  v.  Burrls,  179  Fed.  Ö2,  102  C.  C  A- 
386. 
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provisions,  and  further  declares  that  thc  telegraph  Company 
shall  be  liable  in  damages  to  the  party  aggrieved.  The 
highest  court  of  the  State  had  construcd  this  Statute  as  en- 
titling  the  plaintiff  to  recover  nominal  damages  in  any 
event.  If  it  had  further  interpreted  the  Statute  as  confer- 
ring  also  the  right  to  recover  for  mental  damages  or  in- 
jured  feelings,  irrespective  of  any  physical  or  financial  in- 
jury,  the  federal  court  would  have  feit  obliged  to  follow  its 
interpretation.  But  the  opinion  of  the  State  court  did  not 
appear  to  the  federal  court  to  involve  this  construction.  It 
was  understood  as  holding  only  that  the  common  law  would 
give  the  right  to  recover  for  injured  feelings  whenever  the 
plaintiff  had  either  a  common-law  or  statutory  right  to 
recover  "some  damages"  upon  any  other  ground.  As  to  the 
effect  of  the  common  law  in  this  particular,  the  federal 
court  feit  itself  perfectly  free  to  differ  from  the  State  court. 
Hence  the  open  question  in  the  federal  court  was  whether  a 
statutory  right  to  recover  nominal  damages  for  the  breach 
of  a  statutory  duty  would  afford  a  basis  to  recover  also  for 
injured  feelings.  And  on  this  point,  as  a  question  of  gen- 
eral  jurisprudence,  it  took  a  position  contrary  to  that  as- 
sumed  by  the  State  court.^* 

Measure  of  Damages 

The  question  of  the  measure  of  damages  recoverable  in 
an  action  of  tort,  when  it  is  not  governed  by  the  Constitu- 
tion or  Statutes  of  the  State,  is  a  question  of  general  juris- 
prudence, upon  which  the  decisions  of  the  State  courts  are 
not  of  Controlling  authority  in  the  federal  courts.'* 

Exemption  from  Liability 

Common  carriers,  as  well  as  other  persons  and  corpora- 
tions  whose  business  is  affected  with  a  public  interest, 
sometimes  insert  in  their  contracts  (as,  for  instance,  in  a 
bill  of  lading)  a  stipulation  exempting  them  from  liability 
for  loss  or  damage  though  caused  by  their  own  negligence 
or  that  of  their  servants  or  agents.  The  validity  of  such  a 
stipulation  is  a  question  of  general  law,  as  to  which  the 

Tt  Westem  Union  Tel.  Co.  v.  Sklar,  126  Fed.  295,  61  0.  0.  A.  281. 
V«  Woldson  y.  Larson,  164  Fed.  548,  90  0.  G.  A.  422. 
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federal  courts  are  not  bound  to  follow  the  decisions  of  the 
Courts  of  the  State  in  which  the  contract  was  made  or  the 
cause  of  action  arose,  but  must  decide  on  general  principles. 
This  is  fully  settled  by  the  rulings  of  the  Supreme  Court 
of  the  United  States/*  Of  one  of  its  former  decisions  on 
this  point,  that  court  has  said:  "Notwithstanding  there 
were  decisions  of  the  courts  of  New  York  thereon,  the 
State  in  which  the  cause  of  action  arose,  this  court  held  that 
it  was  not  bound  by  them,  and  that  in  a  case  involving  a 
matter  of  such  importance  to  the  whole  country,  it  was  its 
duty  to  proceed  in  the  exercise  of  an  independent  judg- 
ment."  ^'  The  duty  of  the  inferior  courts  of  the  United 
States,  in  respect  to  this  matter,  is  clearly  stated  in  an  opin- 
ion  handed  down  by  one  of  the  circuit  courts,  from  which 
we  quote  as  follows :  "The  contract  of  shipment  was  made 
and  shipment  whoUy  performed  within  the  State  of  Missouri, 
and  counsel  for  the  receiver  have  cited  certain  cases  decided 
by  the  supreme  courts  of  Missouri  and  Illinois,  which  are 
claimed  to  be  decisive  of  the  receiver's  position  herein. 
However  highly  we  may  regard  the  decisions  of  those 
courts,  and  the  learning  manifested  in  their  decisions,  it  is 
unneicessary  to  examine  these  cases ;  for  the  Supreme  Court 
of  the  United  States,  by  an  unbroken  line  of  decisions  ex- 
tending  through  many  years,  and  in  cases  wherein  was 
involved  the  liability  of  a  common  carrier,  has  establislied 
the  rule  that  the  right  of  a  carrier  of  goods  or  passengers, 
by  land  or  water,  to  stipulate  for  exemption  from  liability 
for  his  own  negligence,  is  not  a  local  question,  upon  which 
the  decision  of  a  State  court  must  control;  but  that  such 
question  is  a  matter  of  general  law,  upon  which  the  courts 
of  the  United  States  will  exercise  their  own  judgment,  evcn 
when  their  Jurisdiction  attaches  only  by  reason  of  the  citi- 
zenship  of  the  parties,  in  an  action  at  law,  of  which  the 
courts  of  the  State  have  concurrent  Jurisdiction,  and  upon  a 

T  5  Liverpool  &  G.  W.  Steam  CJo.  t.  PhenJz  Ins.  Co.,  129  U.  S. 
397,  9  Sup.  Ct.  469,  32  L.  Bd.  788 ;  Myrlck  v.  MlchlgaiL  Cent  R.  Oo^ 
:;j07  U.  S.  102,  l  Sup.  ct.  425,  27  L.  Ed.  325;  New  York  G.  R.  Oo. 
Y.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  Bacher  t.  Cheshlre  R.  Oo., 
125  U.  S.  555,  8  Sup.  Ct.  974,  31  L.  Ed-  795. 

T«  New  York  C.  R.  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627. 
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contract  made  and  to  bc  performed  within  the  State."  ^^ 
On  the  same  principle,  the  question  as  to  the  validity  of 
contracts  exempting  telegraph  companies  from  liability  for 
mistakes,  delay,  or  failure  of  delivery  in  the  transmission 
of  messages,  unless  they  are  repeated,  is  one  of  general  law, 
as  to  which  the  federal  courts  are  not  controlled  by  the 
rulings  of  the  local  State  courts/*  It  is  possible  to  con- 
ceive  of  cases  in  which  the  judgments  of  the  State  court 
might  have  established  a  "rule  of  property"  even  in  matters 
of  this  kind,  which  would  be  obligatory  on  the  national 
courts.  But  a  provision  in  a  lease,  to  the  effect  that  the 
lessor  shall  not  be  liable  for  the  destruction  of  buildings  on 
the  leased  land,  though  caused  by  his  own  negligence,  does 
not  affect  the  title  to  real  estate  in  such  wise  as  to  consti- 
tute  a  rule  of  property,  and  thereby  oblige  the  federal  courts 
to  conform  their  decisions  to  those  of  the  State  courts.^* 
And  it  has  been  held  that  the  extent  of  the  liability  of  rail- 
road  companies  for  damages  by  fires  is  within  the  con- 
trol  of  the  States,  and  a  federal  court  will  hold  an  exemption 
in  a  lease  by  a  railroad  from  such  damages  valid,  if  it  does 
not  appear  to  be  contrary  to  the  public  policy  of  the  State."* 


LAW  OF  MASTER  AND  SERVANT 

193.  Where  the  relation  of  master  and  servant  is  unaffected 

by  local  Statutes,  the  question  of  their  mutual 
rights  and  duties,  and  of  the  responsibility  of  the 
master  for  injuries  caused  by  or  to  his  servants,  is 
one  of  general  law,  as  to  which  the  courts  of  the 
United  States  are  not  bound  to  f oUow  the  decisions 
of  the  State  courts. 

194.  Unless  the  matter  has  been  locally  regulated  by  Stat- 

ute, the  question  of  the  responsibility  of  a  master 

TT  Eells  V.  St.  Louis,  K.  &  N.  W.  Ry.  Co.  (C.  C.)  52  Fed.  003. 

TS  Western  Union  Tel.  Co.  t.  Cook,  61  Fed.  624,  9  C.  C.  A.  680. 

T  Hartford  Flre  Ins.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.  (C.  C.) 
62  Fed.  904. 

so  Hartford  Flre  Ins.  Co.  y.  Chicago,  M.  &  St  P.  R.  Co.  (C.  0.) 
62  Fed.  904. 


646  STATE  DECISIONS  ON  GENERAL  JURISPBUDBNCE       (Ch.  16 

for  injuries  to  his  servant  caused  by  the  fault  or 
negligence  of  a  fellow  servant,  and  the  further 
question  as  to  who  are  fellow  servants,  within  the 
meaning  of  the  common-law  rule  on  this  subject, 
will  be  determined  by  the  f  ederal  courts  in  accord- 
ance  with  general  principles  of  law,  and  without 
special  regard  to  the  decisions  of  the  local  State 
courts. 

Of  lata  years  many  states  have  enacted  laws  reg^lating 
the  mutual  relations  of  employers  and  their  servants,  mak- 
ing  Provision  for  the  greater  safety  and  comfort  of  the  la- 
boring  classes,  relaxing  the  severity  of  common-law  ruies 
which  bore  heavily  upon  them,  in  some  instances  abolish- 
ing  the  "fellow  servant"  rule,  and  in  others  modifying  or 
abrogating  the  defense  of  contributory  negligence.  The 
construction  and  interpretation  of  such  Statutes  belongs  to 
the  courts  of  the  State,  and  their  decisions  thereon  are  of 
Controlling  force  in  the  federal  courts.  Thus,  for  example, 
where  a  local  Statute  requires  the  owners  of  mills  and  fac- 
tories  to  safeguard  their  machinery,  not  only  is  the  law 
itself  a  rule  of  decision  in  the  United  States  courts,  but  its 
construction  and  effect  are  matters  of  local  law,  so  that 
the  judgments  of  the  highest  court  of  the  State  thereon  are 
binding  precedents  in  the  federal  courts.'^ 

But  where  such  Statutes  have  not  been  enacted,  or  in  so 
far  as  they  fail  to  cover  the  entire  field  of  the  mutual  rela- 
tions of  master  and  servant,  the  federal  courts  hold  them- 
selves  free  to  decide  all  questions  of  this  character  in  ac- 
cordance  with  general  principles  of  law  and  the  general 
current  of  authorities,  without  being  obliged  to  conform  to 
the  decisions  of  the  State  courts.'*  Thus,  the  question  of 
the  responsibility  of  a  railroad  Company  (or  any  other  em- 
ployer)  to  its  employes  for  injuries  sustained  in  the  coursc 
of  their  employment,  may  be  fixed  and  determined  by  the 

«iWelBh  V.  Barber  Asphalt  Pav.  Co.,  167  Fed.  465,  Ö3  C.  C.  A. 
101. 

82  McPeck  T.  Central  Vermont  R.  Co.,  79  Fed.  500,  25  C.  C.  A. 
110;  Chandler  v.  St.  Louis  &  S.  F.  R.  Co.,  127  Mo.  App.  34,  106  S. 
W.  553. 
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statutory  law  of  the  State ;  but  if  it  is  not,  it  is  treated  by 
the  United  States  courts  as  a  question  of  general  law,  to 
be  determined  upon  a  consideration  of  all  the  authorities 
and  of  the  principles  underlying  the  general  law  of  master 
and  servant.'*  For  instance,  whether  the  doctrine  "res 
ipsa  loquitur"  applies  to  an  action  for  injuries  to  a  servaht 
by  the  breaking  of  a  ladder  rung  on  the  side  of  a  freight 
car  is  a  question  of  general  jurisprudence  and  not  of  local 
law.'*  It  is  the  same  with  regard  to  injuries  resulting  from 
the  act  or  neglect  of  servants  or  employes.  Under  what 
circumstances  a  master  may  be  held  responsible  in  damages 
for  injuries  suffered  by  third  persons  and  caused  by  the 
negligent  or  tortious  conduct  of  his  employes,  and,  if  re- 
sponsible, whether  exemplary  damages  may  be  recovered 
against  him, — these  are  not  in  any  sense  local  questions, 
unless  taken  within  the  field  of  statutory  law,  and  the  fed- 
eral  courts  will  exercise  their  own  judgment  in  their  Solu- 
tion, uncontrolled  by  the  decisions  of  the  State  courts.'* 

This  general  rule,  as  well  as  some  of  the  reasons  on 
which  it  rests,  was  very  explicitly  stated  by  the  Supreme 
Court  of  the  United  States  in  a  leading  decision,  from 
which  the  following  quotation  is  taken:  "Passing  beyond 
the  matter  of  authorities,  the  question  is  essentially  one  of 
general  law.  It  does  not  depend  upon  any  Statute ;  it  does 
not  spring  from  any  local  usage  or  custom;  there  is  in  it 
no  rule  of  property;  but  it  rests  upon  those  considerations 
of  right  and  justice  which  have  been  gathered  into  the  great 
body  of  the  rules  and  principles  known  as  the  'common 
law.'  There  is  no  question  as  to  the  power  of  the  states  to 
legislate  and  change  the  rules  of  the  common  law  in  this 

s>  Baltimore  &  O.  R.  Co.  t.  Baugh,  149  ü.  S.  368,  13  Sup.  Ct.  914, 
37  li.  Ed.  772;  Gardner  v.  Michigan  Cent.  R.  Co..  150  U.  S.  349, 
14  Sup.  Ct.  140,  37  L.  Ed.  1107;  Salmons  v.  Norfolk  &  W.  Ry.  Co. 
(C.  C.)  162  Fed.  722;  Parrar  v.  St.  Louis  &  S.  F.  R.  Co.,  149  ^o, 
App.  188,  130  S.  W.  373;  Illinois  Cent  R.  Co.  t.  Hart,  176  Fed. 
245,  100  C.  C.  A.  49;  Hough  v.  Texas  &  P.  Ry.  Co.,  100  U.  S.  213,  25 
L.  Ed.  612;  New  York,  N.  H.  &  H.  R.  Co.  t.  OTLeary,  93  Fed.  737, 
35  b.  C.  A.  562. 

84  Patton  V.  Illinois  Cent.  R.  Co.  (C.  C.)  179  Fed.  530. 

8  5Korfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  607,  9S'  C.  O.  A. 
453. 


G4S  STATE  DECISIONS  ON  GENERAL  JURISPRUDENCB       (Ch.  16 

respect  as  in  others ;  but  in  the  absence  of  such  legislation, 
the  question  is  one  determinable  only  by  the  general  prin- 
ciples  of  that  law.  Further  than  that,  it  is  a  question  in 
which  the  nation  as  a  whole  is  interested.  It  enters  into 
the  commerce  of  the  country.  Commerce  between  the 
States  is  a  matter  of  national  regulation,  and  to  establish 
it  as  such  was  one  of  the  principal  causes  whiqh  led  ta 
the  adoption  of  our  Constitution.  Today,  the  volume  of  in- 
terstate  commerce  far  exceeds  the  anticipation  of  those 
who  framed  this  Constitution,  and  the  main  Channels 
through  which  this  interstate  commerce  passes  are  the  rail- 
roads  of  the  country.  Congress  has  legislated  in  respect 
to  this  commerce  not  merely  by  the  interstate  commerce 
act  and  its  amendments,  but  also  by  an  act  passed  at  the 
last  Session  requiring  the  use  of  automatic  couplers  on 
freight  cars.  The  lines  of  this  very  plaintiff  in  error  [a 
railway  Company]  extend  into  half  a  dozen  or  more  states» 
and  its  trains  are  largely  employed  in  interstate  commerce. 
As  it  passes  from  State  to  State,  must  the  rights,  obligations, 
and  duties  subsisting  between  it  and  its  employes  change 
at  every  State  line?  If  to  a  train  running  from  Baltimore 
to  Chicago  it  should,  within  the  Hmits  of  the  State  of  Ohio, 
attach  a  car  for  a  distance  only  within  that  State,  ought  the 
law  Controlling  the  relation  of  a  brakeman  on  that  car  ta 
the  Company  to  be  different  from  that  subsisting  between 
the  brakemen  on  the  through  cars  and  the  Company? 
Whatever  may  be  accomplished  by  Statute, — and  of  that  we 
have  now  nothing  to  say, — it  is  obvious  that  the  relations 
between  the  Company  and  employe  are  not  in  any  sense 
of  the  term  local  in  character,  but  are  of  a  general  nature, 
and  to  be  determined  by  the  general  rules  of  the  common 
law.    The  question  is  not  local  but  general."  *• 

Pellow  Servant  Rule 

The  federal  courts  hold  themselves  free  to  decide,  with- 
out  any  constraining  influence  from  the  decisions  of  the 
courts  of  the  particular  State,  and  in  accordance  with  gen- 

8«  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sap.  Ct. 
914,  37  L.  Ed.  772.  The  precise  question  in  this  case  was  whether 
the  engineer  and  the  fireman  on  a  railroad  locomotlve  ar«  feliow 
servants. 
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eral  principles  of  law,  the  circumstances  under  which  the 
common-law  rule  may  be  applied  exempting  a  master  from 
liability  for  injuries  suffered  by  a  servant  in  the  course  of 
bis  employment  when  the  same  were  caused  by  the  fault 
or  negligence  of  a  fellow  servant,  and  also  the  further  ques- 
tion  as  to  who  are  to  be  considered  fellow  servants  within 
the  meaning  of  this  rule,  or,  in  other  words,  whether  or 
not  the  two  employes  immediately  concerned  in  the  par- 
ticular  accident  occupied  that  relation  towards  each  other.'^ 
These  questions,  If  they  are  not  locally  determined  by  Stat- 
ute, are  considered  as  questions  of  general  law,  and  it  is 
immaterial  that  the  judgment  of  a  federal  court  on  such  a 
question  may  be  directly  opposite  to  that  reached  by  the 
highest  court  of  the  State  in  which  it  sits,  if  it  accords  with 
what  is  shown  by  the  general  current  of  authorities  to  be 
settled  as  the  general  law  of  the  subject.  The  same  prin- 
ciple  applies  to  the  modern  modification  of  the  common-law 
doctrine  in  the  case  of  "vice  principals"  or  superior  serv- 
ants.** And  it  should  be  noted  that  if  the  precise  point  at 
issue  has  not  been  adjudicated  by  the  Supreme  Court  of 
the  United  States,  it  is  the  duty  of  a  federal  circuit  or  dis- 
trict  court  to  follow  a  decision  of  the  circuit  court  of  ap- 
peals,  rather  than  a  contrary  decision  of  the  supreme  court 
of  the  State.** 

87  Baltimore  &  O.  R.  Co.  ▼.  Bangh,  149  U.  S.  368,  13  Sup.  Gt. 
914,  37  L.  Ed.  772;  Klnnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  933,  82 
C.  C.  A.  81 ;  Snlpes  ▼.  Soutbem  Ry.  Co.,  166  Fed.  1,  91  C.  C.  A.  593  r 
Jones  y.  Southern  Pac.  Co.,  144  Fed.  973,  75  C.  C.  A.  602;  Salmons 
V.  Norfolk  &  W.  Ry.  Co.  (C.  C.)  162  Fed.  722;  Pennsylvania  Co.  v. 
Fishack,  123  Fed.  466,  59  C.  C.  A.  269;  McPeck  y.  Central  Vermont 
R.  Co.,  79  Fed.  590,  25  C.  C.  A.  110;  Chandler  y.  St.  Louis  &  S.  F. 
R.  Co.,  127  Mo.  App.  34,  106  S.  W.  553;  Hunt  y.  Hurd,  98  Fed. 
683,  39  C.  C.  A.  226;  Northern  Pac.  R.  Co.  v.  Peterson,  51  Fed.  182, 

2  C.  C.  A.  157;    Newport  News  &  M.  V.  Co.  y.  Howe,  52  Fed.  862, 

3  C.  C.  A.  121;  Dillon  y.  Union  Pac.  R.  Co.,  3  Dill.  319,  Fed.  Cas. 
No.  3,916;  Spring  Valley  Goal  Co.  y.  Patting,  112  111.  App.  4.  There 
are  a  few  decisions  of  federal  courts  to  the  contrary,  but  they  are 
opposed  to  the  overwhelming  weight  of  authority.  See  Atlantic 
Goast  Line  R.  Co.  v.  Farmer,  176  Fed.  692,  100  C.  C.  A.  244;  Kerlin 
V.  Chicago,  P.  &  St.  L.  R.  Co.  (C.  C.)  50  Fed.  185;  Becker  t.  Balti- 
more &  O.  R.  Co.  (C.  C.)  57  Fed.  188. 

•s  EUiott  T.  Feiton,  119  Fed.  270,  56  0.  0.  A.  74. 
••  Wright  V.  Southern  Ry.  Co.  (C.  C.)  80  Fed.  260. 
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PUBLIC  POLICY 

195.  On  the  question  whether  a  given  contract  or  transac- 
tion  is  contrary  to  general  public  policy,  as  distin- 
guished  from  the  local  public  policy  of  a  partic- 
ular  State,  the  f  ederal  courts  will  decide  on  general 
principles»  independently  of  the  rulings  of  the  State 
courts. 

In  the  discussion  of  this  subject  in  a  previous  chapter, 
it  was  pointed  out  that  the  general  question  of  public  poli- 
cy may  be  involved  in  matters  which  are  of  general  public 
concern  or  matters  which  concern  a  narrower  and  territo- 
rially  restricted  public;  and  that,  in  this  sense,  there  is  a 
national  or  general  public  policy,  which  may  be  distin- 
guished  from  the  public  policy  of  any  given  State,  the  for- 
mer being  applicable  to  matters  which  concern  the  people 
at  large,  including  matters  entrusted  to  the  control  of  the 
national  govemment,  and  co-extensive  with  the  Union,  and 
the  latter  being  adapted  to  the  circumstances  of  the  terri- 
tory embraced  within  the  boundaries  of  the  State  and  appli- 
cable to  all  matters  within  State  control.**  As  there  stated, 
the  rule  is  well  settled  that  the  question  whether  a  given 
contract  or  transaction  is  contrary  to  the  public  policy  of 
the  State  is  a  question  of  local  law,  as  to  which  the  federal 
courts  will  foUow  the  decisions  of  the  State  courts.  But 
we  have  now  to  consider  the  subject  as  a  branch  of  the  gen- 
eral rule  that  the  United  States  courts  are  entirely  inde- 
pendent  of  the  judgments  of  the  State  courts  in  the  determi- 
nation  of  questions  of  "general  law"  or  "general  jurispru- 
dence."  And  in  this  aspect,  the  principle  applied  by  the 
national  courts  may  be  stated  as  f ollows :  Where  the  ques- 
tion is  as  to  the  validity  of  a  contract  or  transaction,  con- 
sidered  with  reference  to  the  requirements  of  general  pub- 
lic policy,  as  distinguished  from  the  specific  or  local  public 
policy  of  a  State,  it  is  a  question  of  general  law,  and  the 
decisions  of  the  State  courts  are  not  of  Controlling  au- 

»0  Snpra,  Chapter  XIII,  p.  499. 
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thority.**  It  must  be  admittcd  that  the  distinction  is  not 
very  sharp  or  clear.  But  the  tendency  of  the  federal  courts 
is  to  bring  within  the  class  of  contracts  and  dealings  which 
are  to  be  tested  by  a  supposed  "general"  public  policy  all 
such  as  are  of  a  commercial  or  mercantile  character,  and 
also  such  as  are  of  common  and  general  use  throughout  the 
entire  country,  not  presenting  any  distinctively  local  or  pe- 
culiar  features.  Thus,  for  example,  whether  a  provision 
in  a  policy  of  insurance  that  no  action  shall  be  brought 
after  the  lapse  of  a  year  from  the  date  of  the  death  of  the 
insured  is  valid  is  held  to  be  a  question  of  general  public 
policy,  as  to  which  the  federal  courts  will  follow  federal 
decisions,  though  in  conflict  with  decisions  of  the  highest 
court  of  the  State.**  So  the  question  whether  a  provision 
in  a  lease  by  a  railroad  Company  of  part  of  its  right  of  way, 
exempting  it  from  liability  for  damage  to  property  situated 
on  the  leased  land,  resulting  from  the  negligence  of  its  em- 
ployes  or  from  fire  communicated  from  its  locomotives,  is 
against  public  policy,  is  a  question  of  general  law,  as  to 
which  the  State  decisions  are  not  binding  on  the  federal 
courts.** 

INTERNATIONAL  LAW 

196.  Questions  of  international  law  and  international  com- 
ity,  as  well  as  those  arising  under  treaties  vnth  f or- 
eign  powers  and  compacts  between  states,  are  de- 
cided  by  the  federal  courts  in  the  exercise  of  their 
independent  judgment  and  without  being  control- 
led  by  the  decisions  of  the  State  courts. 

This  rule  may  be  illustrated  by  a  case  where  a  federal 
circuit  court  of  appeals  refused  to  be  bound  by  a  decision 
of  the  highest  court  of  a  State,  to  the  effect  that  a  law  of  a 
foreign  country  was  opposed  to  the  policy  of  the  State  and 

91  Sheppey  v.  Stevens  (C.  C.)  177  Fed.  484;  New  York  C.  R.  Co. 
V.  Lockwood,  17  WaU.  357,  21  L.  Ed.  627;  Parker  v.  Moore,  115 
Fed.  7Ö9,  53  0.  C.  A.  369. 

»2  Splnks  V.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C.)  137  Fed.  160. 

»a  Hartford  Flre  Ins.  Co.  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  70 
Fed.  201,  17  C.  C.  A.  62,  30  L.  R.  A.  1Ö3. 
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could  not  be  enforced  within  the  State,  the  g^ound  o£  its 
refusal  being  that  questions  of  international  comity  do  not 
depend  on  local  law  but  are  controlled  by  international  lair 
and  custom.  The  action  was  by  an  employe  of  a  Mexica» 
railway  Company  to  recover  damages  for  an  injury  caused 
by  the  negligence  of  the  Company,  under  a  law  of  Mexica 
authorizing  recoveries  in  such  cases.  The  Statute  of  Mexico 
allows  the  judge  trying  the  case  to  award  an  "extraordinary 
indemnity,"  to  an  amount  in  his  discretion,  considering  the 
"social  Position"  of  the  person  injured;  and  it  was  urged 
that  to  discriminate  for  or  against  a  person  by  reason  of 
such  an  adventitious  circumstance  was  contrary  to  the  pol» 
icy  of  our  laws.  But  no  extraordinary  damages  were  prayed 
for  in  this  case,  and  the  federal  court  considered  this  fact 
a  sufficient  answer  to  the  objection,  and  sustained  the  ac- 
tion, though  the  courts  of  Texas  (within  which  State  the 
federal  court  was  sitting)  had  dismissed  actions  brought  in 
similar  cases  under  this  law  of  Mexico,  for  this  and  other 
reasons.**  Again,  in  a  group  of  cases  in  the  Supreme  Court 
of  the  United  States,  which  arose  in  Louisiana,  considera- 
tion  was  given  to  a  defense  against  the  plea  of  the  Statute 
of  limitations.  The  theory  set  up  was  that  there  must  be 
an  implied  exception  to  the  provisions  of  the  Statute,  by 
reason  of  the  effect  of  the  Civil  War  upon  the  administra- 
tion  of  justice,  since,  during  its  continuance,  the  courts  of 
the  insurrectionary  states,  though  open  to  the  local  public, 
were  closed  to  Citizens  of  the  rest  of  the  Union.  The  courts 
of  Louisiana  declined  to  recognize  such  an  exception  to 
the  Statute  or  give  it  effect.  But  the  Supreme  Court  of  the 
United  States  took  and  enforced  a  contrary  view,  holding 
itself  entirely  free  to  determine  the  question  without  refer- 
ence  to  the  rulings  of  the  local  courts,  because  the  question 
was  not  upon  the  construction  of  the  Statute,  but  was  a  ques- 
tion of  public  or  international  law,  as  to  which  it  was  not 
obliged  to  accept  the  opinions  of  the  State  courts.**    Again» 

•«  Evey  y.  Mezican  Gent  Ry.  Co.,  81  Fed.  294,  26  C.  C.  A.  407, 
38  L.  R.  A.  387. 

•ft  Hanger  v.  Abbott,  6  Wall.  532,  18  L.  Ed.  939;  The  Piotector» 
9  WaU.  687,  19  L.  Ed.  812 ;   Levy  t.  Stewart,  11  WaU.  244^  20  U 
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although  decisions  of  the  State  courts  concerning  titles  to 
land  within  the  State  are  usually  considered  as  establishing 
rules  of  property,  obligatory  on  the  federal  courts,  yet  if 
such  titles  depend  on  compacts  between  states,  the  rule  of 
decision  is  one  of  an  international  character,  and  ts  not  to 
be  drawn  from  the  decisions  of  the  courts  of  either  of  the 
States.** 

CONFLICT  OF  LAWS 

197.  The  federal  courts  are  not  controUed  by  the  decisions 
of  the  State  courts  on  questions  of  private  inter- 
national law,  or  the  conflict  of  laws»  unless  in  cases 
where  they  are  based  on  a  local  Statute  or  consti- 
tute  a  local  rule  of  property. 

Although  there  is  some  dissent  from  this  proposition,*^ 
it  is  on  the  whole  well  established,  as  will  appear  from  the 
cases  herein  cited  in  illustration  of  the  rule.  Thus,  the 
question  what  law  governs  a  contract  between  a  building 
and  loan  association  and  a  borrowing  member,  where  the 
member  resides  in  another  state  and  the  mortgaged  proper- 
ty is  there  situated,  and  whether  such  contract  is  usurious, 
when  that  depends  upon  whether  it  is  solvable  under  the 
laws  of  that  State  or  of  the  State  in  which  the  association  is 
domiciled,  is  a  question  of  general  commercial  law,  or,  more 
properly,  of  private  international  law,  upon  which  a  federal 
court  is  not  bound  to  follow  the  decisions  of  the  courts  of 
the  State,  but  is  governed  by  those  of  the  superior  federal 
courts.'®  So  the  question  whether  a  promissory  note  is 
governed,  as  to  usury,  by  the  law  of  the  State  where  it  was 
executed  and  in  which  suit  is  brought,  or  of  the  state  in 
which  it  was  made  payable,  in  the  absence  of  a  State  Statute 

Ed.  86.    And  see  Huntington  v.  AttriU,  146  U.  S.  657,  683,  13  Sup. 
Ct.  224,  36  L.  Ed.  1123. 

••  Marlatt  v.  SUk,  11  Pet.  1,  9  L.  Ed.  609. 
•    07  See  Parker  v.  Moore,  115  Fed.  799,  53  G.  G.  A.  369. 

•B  Manship  t.  New  South  Building  &  Loan  Ass'n  (G.  G.)  110  Fed. 
845;  United  States  Savings  &  Loan  Go.  v.  Harris  (G.  G.)  113  Fed.  27. 
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on  the  subject,  is  one  of  general  law.**  Again,  the  penal 
character  of  a  state  Statute,  precluding  its  enforcement  out- 
side  the  State,  is  a  question  of  general  jurisprudence,  which 
is  not  controlled  by  the  decisions  of  the  courts  of  the 
state.^** 

»»  Dygert  v.  Vermont  Loan  &  Trust  Co.,  94  Fed.  913,  37  0.  O.  A- 
389. 
100  Lejner  Engineering  Works  t.  Kempner  (0.  G.)  163  Fed.  606. 
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CHAPTER  XVII 

SAME;    BQUITY  AND  ADMIRAI/TT 

19S.    Bquity  Jurisprudence  In  General. 
199-200.    Bqaity  Jurisdiction  under  State  Statntea. 
201.    Admlralty  and  Maritime  Law. 

EQUITY  JURISPRUDENCE  IN  GENERAL 

198.  In  the  exercise  of  their  Jurisdiction  in  equity,  and  in 
determining  questions  which  depend  upon  the  gen- 
eral  principles  of  equity  jurisprudence,  the  federal 
courts  are  not  bound  to  follow  the  decisions  of  the 
Courts  of  the  State  wherein  they  sit  or  where  the 
controversy  arose. 

The  act  of  Congress  which  directs  that  the  laws  of  the 
several  states  shall  be  regarded  as  ruies  of  decision  in  the 
courts  of  the  United  States,  in  cases  where  they  apply,  is 
limited  by  its  express  terms  to  "trials  at  common  law,"  ^ 
and  it  is  thoroughly  well  understood  that  this  was  meant 
to  exclude,  and  does  exclude,  cases  of  equitable  cognizance, 
so  that,  in  cases  of  this  class,  the  Statute  does  not  place  the 
federal  courts  under  any  Obligation  to  be  guided  or  gov- 
erned  by  the  decisions  of  the  local  State  courts.*  In  fact, 
the  courts  of  the  United  States  have  a  complete  and  uni- 
form System  of  Chancery  law  and  practica  of  their  own, 
which  is  administered  without  reference  to  the  System  pre- 
vailing  in  the  particular  State.  As  to  the  Substantive  part 
of  this  federal  equity  System, — ^which  determines  the  Juris- 
diction in  equity,  the  availability  of  equitable  remedies,  and 
the  rules,  principles,  and  maxims  to  be  observed  in  adminis- 
tering  equitable  relief  and  adjusting  it  to  the  rights  of  the 
parties, — it  is  founded  upon  the  jurisprudence  of  the  high 
court  of  Chancery  in  England  as  it  existed  in  1789  (the  date 
of  the  original  Judiciary  Act),  and  enlarged  by  various 

1  Rev.  St  U.  S.  §  721  (ü.  S.  Comp.  St.  1001,  p.  681). 
3  Neves  v.  Scott,  13  How.  268,  i4  L.  £d.  140. 
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subsequent  acts  o£  Congress,  and  to  a  limited  extcnt  by 
State  Statutes  enlarging  the  Jurisdiction  in  equity  or  pro 
viding  new  equitable  remedies,  and,  on  the  other  hand, 
modified  and  restricted  by  the  constitutional  and  statutory 
provisions  which  are  applicable  to  the  Jurisdiction  of  the 
federal  courts  in  general,  such  as  those  relating  to  the  di- 
verse citizenship  of  parties  and  those  fixing  the  minimum 
amount  in  controversy  which  shall  be  essential  to  their 
Jurisdiction.  As  to  the  adjective  part  of  the  federal  equity 
System, — that  relating  to  practice  and  procedure, — it  is 
based  essentially  on  the  practice  in  Chancery  prevailing 
in  England  at  the  time  mentioned,  but  modified  by  the  rules 
in  equity  made  by  the  Supreme  Court  of  the  United  States. 
In  both  aspects,  therefore,  it  is  regarded  as  a  System  of  law 
and  procedure  which  is  general  or  national  in  character,  not 
in  any  way  dependent  on  the  legislative  or  judicial  action 
of  the  several  states,  and  not  subject  to  local  modification 
or  change.*  Hence  the  rule,  long  established  and  univer- 
sally  recognized,  that  the  courts  of  the  United  States  are  not 
bound  to  give  any  Controlling  weight  or  authority  to  the 
decisions  of  the  courts  of  the  State  wherein  they  may  sit, 
when  they  are  proceeding  in  the  exercise  of  their  Chancery 
Jurisdiction  and  deciding  questions  which  depend  upon  the 
general  principles  of  equity  jurisprudence.*  In  effect,  in 
determining  questions  of  this  kind,  both  the  State  and  fed- 
eral courts  refer  to  the  same  sources  of  information  and  are 

s  See,  generally,  Reynolds  v.  Crawfordsville  First  Nat.  Bank,  112 
U.  S.  405,  5  Sup.  Ct.  213,  28  L.  Ed.  733;  Hurt  v.  HoUingsworth. 
100  U.  S.  100,  25  L.  Ed.  569;  Holland  v.  Challen,  110  U.  S.  15, 
3  Sup.  Ct.  495,  28  L.  Ed.  52;  In  re  Broderick's  Wfll,  21  WalL  503, 
22  L.  Ed.  599;  Mississippi  Mills  ▼.  Cohn,  150  ü.  S.  202,  14  Sup.  Ct 
75,  37  L.  Ed.  1052 ;  McConihay  v.  Wri^t,  121  U.  S.  205.  7  Sup.  Ct. 
^40,  30  L.  Ed.  932;  State  of  Pennsylvania  v.  Wheeling  &  B.  Bridge 
Co.,  13  How.  518,  14  L.  Ed.  249;  Litchfleld  v.  Ballou,  114  U.  S. 
190,  5  Sup.  Ct  820,  29  L.  Ed.  132;  United  States  y.  MUler  (C.  G.) 
164  Fed.  444;  Vitzthum  ▼.  Large  (D.  C.)  162  Fed.  685;  Haie  t. 
Tyler  (C.  C.)  115  Fed.  833;  Schoolfleld  y.  Rbodes,  82  Fed.  153,  27 
O.  C.  A.  95;  Alger  y.  Anderson  (C.  C.)  92  Fed.  696. 

*  Russell  y.  Southard,  12  How.  139,  13  L.  Ed.  927;  Neves  T.  Scott, 
13  How.  268,  14  L.  Ed.  140;  Flagg  y.  Mann,  2  Sumn.  486,  Fed.  Cas. 
No.  4,847;  Butler  y.  Douglass  (0.  C.)  3  Fed.  612;  Burt  t.  Keyes, 
1  FUp.  61,  Fed.  Cas.  No.  2,212. 
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not  dependent  on  each  other  for  precedents.*  Those  sources 
of  Information,  in  the  federal  courts,  are,  first,  the  English 
Chancery  decisions,  especially  those  rendered  prior  to  1789, 
and  which  settled  what  may  be  called  the  "common-law"  or 
original  principles  of  equity,  worked  out  by  the  chancellors 
themselves,  without  either  the  aid  or  the  interference  of  acts 
of  Parliament,'  but  of  course  not  neglecting  later  decisions, 
in  so  far  as  they  are  based  on  original  or  fundamental  doc- 
trines  of  equity,  or  on  Statutes  which  have  been  paralleled 
by  legislation  in  this  country.  Second,  the  federal  courts 
will  rcfer  to  and  place  great  reliance  upon  the  equity  deci- 
sions of  the  supreme  federal  court  and  of  other  federal 
courts  having  co-ordinate  Jurisdiction  with  them  or  appel- 
late  Jurisdiction  over  them.  Third,  they  habitually  refer 
to  the  Statements  and  arguments  of  approved  text-writers 
on  this  subject.  Fourth,  they  may  and  do  consult  the  de- 
cisions of  the  courts  of  the  various  states,  and  particularly 
those  in  which  a  pure  and  separate  System  of  equity  is  yet 
maintained.  But  the  point  to  be  here  emphasized  is  that 
the  decisions  of  the  particular  State  where  the  federal  court 
IS  located  are  not  received  by  the  latter  court  as  Controlling 
authorities  or  as  having  any  greater  persuasive  force  than 
the  decisions  of  any  other  State,  and  that  no  influence  is 

s  Butler  v.  Douglass  (C.  G.)  3  Fed.  612. 

«  See  Alger  y.  Anderson  (G.  G.)  92  Fed.  696,  701,  where  It  was 
remarked  by  Mr.  District  Judge  Glark:  "The  rule  being  that  this 
equity  power  mnst  be  construed  accordlng  to  equity  Jurisdiction 
in  England  as  exercised  at  the  ttme  of  the  adoption  of  the  Consti- 
tution and  of  the  Judlclary  Act,  any  Jurisdiction  exercised  by  that 
court  in  its  earlier  history,  but  subsequently  abandoned,  and  any 
enlargement  of  its  Jurisdiction  by  Statute  subsequent  to  1789,  are 
to  be  excluded.  What  may  be  called  the  common-Iaw  or  original 
equity  Jurisdiction  at  that  date  has  been  changed  and  influenced 
8o  much  subsequently  by  Statute  in  England,  at  different  periods, 
that  the  common-law  and  statutory  Jurisdiction  must  be  understood 
and  at  all  times  distinguished,  in  order  to  avoid  confusion  and 
apparent  conflict  in  the  English  decisions  themselves,  by  reason  of 
a  failure,  in  the  cases  and  in  the  books,  to  notice  or  make  clear 
tbe  two  sources  of  Jurisdiction.  In  the  absence  of  close  attention 
to  the  influence  of  English  Statutes,  the  decisions  of  the  English 
Chancery  courts,  particularly  slnce  1868,  would  become  misleading." 

Black  Jtjd.Pb. — 42 
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accorded  to  the  decisions  of  any  State  court  except  in  so 
far  as  they  may  appear  to  be  in  harmony  with  the  general 
current  of  authorities.  Exceptionally,  however,  there  may 
be  cases  in  which  it  is  proper  for  the  federal  court  to  pay 
special  deference  to  the  rulings  of  the  local  State  court, 
though  not  controlled  by  them.  Thus,  for  instance,  it  is 
well  established  that  equity  follows  the  analogy  of  the  Stat- 
ute of  limitations;  and  hence,  in  deciding  questions  of  limi- 
tation  and  laches,  a  federal  court,  though  sitting  in  equity, 
may  well  follow  the  rule  of  decision  in  the  State  courts/ 

We  proceed  to  illustrate  the  main  rule  by  a  few  examples 
of  its  application.  A  doctrine  settled  by  the  supreme  court 
of  a  State,  that  the  assignee  of  a  bond  and  mortgage  takes 
them  subject  to  all  existing  legal  and  equitable  defenses, 
will  not  be  followed  by  a  federal  court  in  a  proceeding  in 
equity,  since  it  is  not  bound  in  this  case  to  accept  the  de- 
cision of  the  local  court  and  since  the  contrary  rule  is  set- 
tled by  the  general  principles  of  equity.*  So  the  question 
whether  a  creditor  of  a  bankrupt  is  entitled  to  a  preference 
on  the  ground  that  the  claim  is  based  on  the  bankrupt's  mis- 
appropriation  of  a  trust  fund,  does  not  depend  on  the  con- 
struction  of  the  contract  between  the  parties,  but  on  a  rule 
of  preference  in  equity,  as  to  which  the  federal  decisions, 
and  not  those  of  the  State  where  the  contract  was  made. 
must  controL*  Again,  the  right  to  fasten  a  special  trust 
upon  funds  held  by  the  receiver  of  an  insolvent  bank  in  a 
given  State,  not  having  been  created  by  any  Statute  of  that 
State,  but  depending  upon  the  general  principles  of  law  and 
equity  applicable  to  the  circumstances,  the  decisions  of  the 
supreme  court  of  the  State  in  relation  thereto,  if  not  in  ac- 
cord  with  the  rulings  of  the  United  States  Supreme  Court 
or  the  decided  weight  of  authority,  do  not  constitute  a  rule 
of  property  binding  on  the  federal  courts.^* 

T  Hlgglns  011  &  Fuel  Co.  v.  Snow,  113  Fed.  433,  51  C.  C.  A.  267. 
«  McFarlane  v.  Grifflth,  4  Wash.  C.  0.  585,  Fed.  Gas.  No.  8.T90. 
»  John  Deere  Flow  Co.  v.  McDavld,  137  Fed.  802,  70  C.  C.  A.  422. 
loBeard  t.  Independent  Dist  of  Pelia  City,  88  Fed.  375,  31  C. 
C.  A.  562. 
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EQUITY    JURISDICTION    UNDER    STATE    STAT- 

UTES 

199.  Where  the  Jurisdiction  of  a  federal  court  sitting  in 

equity  is  not  derived  from  its  general  powers  as  a 
court  of  Chancery»  but  is  based  on  a  Statute  of  the 
State,  the  construction  of  that  Statute,  as  fixed  by 
the  highest  court  of  the  State,  becomes  a  part  of  it, 
and  must  be  adopted  by  the  federal  court. 

200.  But  the  United  States  courts  always  preserve  the  dis- 

tinction  between  legal  and  equitable  causes  of  ac- 
tion  and  proceedings;  and  neither  State  laws  nor 
State  decisions  which  authorize  the  local  courts  of 
equity  to  take  cognizance  of  actions  properly  triable 
at  law  furnish  a  rule  of  decision  for  the  federal 
courts. 

Although  it  is  not  in  the  power  of  the  states  either  to  en- 
large  or  to  abridge  the  Jurisdiction  of  the  federal  courts, 
in  so  far  as  that  is  fixed  by  the  Constitution  and  laws  of  the 
Union,  yet  the  State  legislatures  may  create  new  rights,  of  a 
nature  to  be  cognizable  in  equity,  or  give  new  equitable 
remedies.  And  since  the  federal  courts  sitting  in  a  given 
State  are  to  administer  the  law  of  that  State,  in  cases  not 
depending  on  the  national  Constitution  or  acts  of  Congress, 
they  may  administer  and  apply  such  equitable  rights  and 
remedies,  provided  the  other  facts  essential  to  their  Juris- 
diction are  present  in  the  particular  case.^^  Now  it  is  set- 
tled  that,  in  cases  depending  upon  a  State  Statute,  and  in- 
volving  no  federal  question,  the  United  States  courts  will 
accept  and  be  bound  by  the  construction  put  upon  the 
Statute  by  the  highest  court  of  the  State.  And  this  applies 
to  the  case  under  consideration.    Thus,  where  the  proceed- 

"See  Carrau  v.  O'Calligan,  125  Fed.  657,  60  C.  O.  A.  347;  People's 
Sav.  Bank  v.  Layman  (C.  C.)  134  Fed.  635;  Anthony  v.  Bnrrow 
(C.  C.)  129  Fed.  783;  Jaffrey  v.  Brown  (C.  C.)  29  Fed.  476;  Bem- 
heim  y.  Birnbaum  (G.  G.)  30  Fed.  885;  Meade  v.  Beale,  Taney,  339, 
Fed.  Gas.  No.  9,371.    Gompare  Lamson  y.  Mix,  Fed.  Gas.  No.  8,034. 
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ing  is  under  a  Statute  which  gives  to  the  Chancery  courts 
of  the  State  Jurisdiction  to  try  questions  of  title  raised  in 
a  suit  for  partition,  the  federal  courts  in  the  State  may  ex- 
ercise  the  same  Jurisdiction,  but  in  so  doing  they  will  be 
bound  to  foUow  the  rulings  of  the  State  courts  in  respect 
to  the  Interpretation  of  the  Statute.  In  the  case  in  which 
this  point  was  ruled,  it  was  said:  "It  is  urged  upon  the 
part  of  the  complainant  that  in  equitable  remedies  this  court 
cannot  be  controlled  by  State  legislation  or  by  the  deci- 
sions  of  its  courts,  but  will  only  exercise  the  Jurisdiction 
and  afford  the  remedies  exercised  by  the  court  of  Chan- 
cery in  England,  modified  by  the  acts  of  Congress  and  by 
the  rules  of  the  Supreme  Court  of  the  United  States.  This 
is  true  so  far  as  it  relates  to  the  general  equity  Jurisdic- 
tion, but  it  is  otherwise  when  the  Jurisdiction  and  remedy 
are  derived  from  a  Statute  of  the  State,  as  in  this  case."  " 
Again,  the  rule  that  in  cases  depending  upon  the  Statutes 
of  a  State,  and  especially  in  those  relating  to  the  title  to 
land,  federal  courts  will  adopt  the  latest  settled  constnic- 
tion  of  the  State  courts  prevails  in  suits  in  equity  as  well 
as  at  law.^'  These  principles  may  be  illustrated  by  a  group 
of  cases  relating  to  the  Jurisdiction  of  equity  to  entertain 
bills  for  the  removal  of  clouds  on  title  to  land.  In  these 
suits,  when  free  from  the  Controlling  influence  of  State 
Statutes,  the  federal  courts  follow  the  general  equity  rule 
that  possession  on  the  part  of  the  complainant  is  essential 
to  the  maintenance  of  his  bill,  and  that  if  he  is  not  in 
possession  he  will  be  remitted  to  his  proper  remedy  at 
law,  which  is  an  action  of  ejectment.  But  in  several  states. 
the  Statutes  now  authorize  the  local  courts  to  entertain 
a  bill  of  this  character  without  reference  to  the  question 
of  possession;  and  a  federal  court  of  equity,  sitting  in 
such  a  State,  may  give  suitors  the  benefit  of  this  enlarge- 
ment  of  their  rights  in  equity,  provided  the  other  facts 
necessary  to  its  Jurisdiction  are  present.^*    Thus,  for  iii- 

12  Beebe  t.  Loulsyille,  N.  O.  &  T.  R.  Co.  (G.  G.)  39  Fed.  481. 
isLorlng  v.  Marsh,  2  Cllfif.  311,  Fed.  Gas.  No.  8,514. 
1«  American  Abs'd  ▼.  Williams,  166  Fed.  17,  93  G.  C.  A.  1.    Bot 
compare  United  States  Min.  Co.  ▼.  Lawson  (G.  C.)  115  Fed.  1008. 
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stance,  the  Supreme  Court  of  West  Virginia  has  decided 
that  a  bin  to  remove  a  cloud  on  title  created  by  a  void 
or  irregulär  tax  deed  can  be  maintained  by  one  out  of 
possession  who  relies  solely  on  bis  legal  title.  This  rule 
it  has  announced  and  adhered  to  as  necessarily  growing 
out  of  the  tax  laws  of  the  State ;  and  accordingly,  the  fed- 
eral  courts  in  that  State,  regarding  this  as  an  enlargement 
of  equitable  rights,  have  held  themselves  bound  to  adopt 
the  same  construction  of  the  Statutes  and  entitied  to  ad- 
minister  the  same  relief.**  But  it  is  only  by  the  force  of  a 
Statute  that  the  general  rule  of  equity  in  this  matter  can 
be  locally  varied  in  the  federal  courts.  Although  the  local 
practice  allows  the  maintenance  of  such  a  bill  by  one  out 
of  possession,  yet  if  it  is  established  only  by  the  decisions 
of  the  State  courts,  not  based  on  a  Statute,  it  will  not  be 
foUowed  by  the  United  States  courts,  but  they  will  adhere 
to  the  general  Chancery  rule.^*  And  further,  the  applica- 
tion  of  even  a  local  statutory  rule  in  these  cases  may  be 
restrained  by  the  act  of  Congress  which  provides  that 
"suits  in  equity  shall  not  be  sustained  in  either  of  the  courts 
of  the  United  States  in  any  case  where  a  piain,  adequate, 
and  complete  remedy  may  be  had  at  law."  ^^  Hence  it  is 
held  that  a  circuit  court  of  the  United  States,  as  a  court 
of  equity,  cannot  entertain  a  suit  by  a  purchaser  of  real 
estate  at  execution  sale,  who  is  not  in  possession,  to  set 
aside  a  prior  conveyance  made  by  the  judgment  debtor, 
as  a  cloud  on  complainant's  title,  on  the  ground  that  such 
conveyance  was  in  fraud  of  creditors,  and  this,  notwith- 
standing  the  fact  that  such  a  suit  is  permitted  by  a  Statute 
of  the  State.  For  if  the  conveyance  sought  to  be  set  aside 
was  fraudulent,  it  was  void  as  to  creditors,  and  complain- 
ant,  by  his  purchase,  acquired  the  legal  title,  and  there- 
fore  has  a  piain,  adequate,  and  complete  remedy  at  law  by 
an  action  of  ejectment.^* 

iftHarding  v.  Guice,  80  Fed.  162,  25  C.  G.  A.  352. 

1«  Peck  Y.  Ayers  &  Lord  Tie  Go.,  116  Fed.  273,  53  G.  0.  A.  551. 

17  Rev.  St  U.  S.  §  723  (U.  S.  Gomp.  St  1901,  p.  583). 

1«  Morrison  v.  Marker  (G.  G.)  93  Fed.  692. 
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Disünction  Betzveen  Law  and  Bquity  Preserved  in  Federal 
Courts 
Since  the  Constitution  of  the  United  States,  in  the  third 
article,  recognizes  a  distinction  between  actions  at  law  and 
suits  in  equity,  it  has  ever  since  been  held  necessary  to  pre- 
serve  this  distinction  in  the  federal  courts,  and  to  exclude 
from  the  equity  side  of  the  court  all  causes  which  were 
originally  cognizable  at  common  law,  and  from  the  law 
side  those  causes  and  defenses  which  were  within  the  an- 
cient  and  settled  Jurisdiction  of  Chancery.  This  Classifica- 
tion of  actions  is  invariably  observed  in  the  United  States 
courts,  even  when  sitting  in  those  states  where  legislation 
has  broken  down  the  barrier,  by  vesting  equitable  Juris- 
diction in  the  common-law  courts  or  by  enlarging  the  pow- 
ers  of  Chancery  courts  so  as  to  include  the  administration 
of  the  common  law.**  It  follows,  therefore,  with  special 
reference  to  our  present  subject,  that  if  a  State  Statute 
authorizes  the  equity  courts  to  take  cognizance  of  actions 
properly  triable  at  law,  or  if  the  interpretation  of  the  Stat- 
ute by  the  courts  of  the  State  leads  to  the  same  result, 
neither  the  Statute  nor  its  construction  is  binding  on  the 
courts  of  the  United  States.  Since  they  must  strictly  pre- 
serve  the  distinction  between  law  and  equity,  no  State  law 
or  decision  can  empower  their  equity  side  to  try  causes 
properly  justiciable  in  courts  of  common  law.**  And  con- 
versely,  an  equitable  defense  cannot  be  maintained  in  a 
cause  properly  brought  on  the  law  side  of  a  federal  court, 
although,   in  the  particular   State,  equitable   defenses  are 

19  Scott  V.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712,  35  L.  Bd.  358; 
Bennett  v.  Butterworth,  11  How.  669,  13  L.  E<L  859;  Beatty  t. 
Wilson  (C.  C.)  161  Fed.  453;  Cook  v.  Foley,  152  Fed.  41,  81  C.  C.  A. 
237;  Jones  v.  Mutual  Fldellty  Co.  (C.  C.)  123  Fted.  506;  Jewett  Gar 
Co.  V.  Klrkpatrlck  Const.  Co.  (C.  C.)  107  Fed.  622;  Graveaberg  t. 
Lews,  100  Fed.  1,  40  C.  C.  A.  240;  Berkey  t.  Comell  (C.  0.)  90 
Fed.  711. 

20  Scott  V.  Neely,  140  V.  S.  106,  11  Sup.  Ct.  712,  35  L.  Ed.  358; 
Whltehead  v.  Shattuck,  1.S8  U.  S.  146.  11  Sup.  Ct.  276,  34  Ll  Ed.  873: 
Davidson  v.  Calkins  (C.  C.)  92  Fed.  230;  American  Ass'n  v.  Wil- 
liams, 166  Fed.  17,  93  C.  C.  A.  1;  Kansas  City  Southern  Ry.  Ca 
V.  Qulgley  (C.  C.)  181  Fed.  190. 
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admitted  in  that  class  of  actions,  either  under  a  Statute» 
or  the  decisions  or  procedure  of  the  local  courts.*^ 


ADMIRALTY  AND  MARITIME  LAW 

201.  In  the  exercise  of  their  Jurisdiction  in  admiralty  and 
maritime  cases,  the  f ederal  courts  are  govemed  by 
the  Statutes  of  Congress  and  the  general  principles 
of  the  maritime  law,  but  are  not  in  any  way  bound 
or  controUed  by  either  the  Statutes  or  the  judicial 
decisions  of  the  states. 

It  was  remarked  by  Mr.  Justice  Story,  at  an  early  day, 
that  "in  the  exercise  of  their  admiralty  and  maritime  Juris- 
diction, the  courts  of  the  United  States  are  exclusively  gov- 
erned  by  the  legislation  of  Congress,  and,  in  the  absence 
thereof,  by  the  general  principles  of  the  maritime  law.  The 
States  have  no  right  to  prescribe  the  rules  by  which  the 
courts  of  the  United  States  shall  act,  or  the  jurisprudence 
which  they  shall  administer.  If  any  other  doctrine  were  es- 
tablished,  it  would  amount  to  a  complete  surrender  of  the 
Jurisdiction  of  the  courts  of  the  United  States  to  the  fluctu- 
ating  policy  and  legislation  of  the  states.  If  the  latter  have 
a  right  to  prescribe  any  rule,  they  have  a  right  to  prescribe 
all  rules,  to  limit,  control,  or  bar  suits  in  the  national  courts. 
Such  a  doctrine  has  never  been  supported,  nor  has  it  for  a 
moment  been  supposed  to  exist,  at  least  so  far  as  I  have  any 
knowledge,  either  by  any  State  court  or  national  court 
within  the  Union."  '*  Hence  the  adjudications  of  the 
State  courts  in  similar  cases  are  not  of  any  Controlling  au- 
thority  in  the  federal  courts.  Thus,  the  construction  of  a 
policy  of  marine  insurance,  depending  on  questions  of  gen- 
eral commercial  law,  is  a  matter  on  which  the  courts  of  the 
United  States  are  at  liberty  to  exercise  their  own  judgment, 
and  are  not  bound  to  accept  the  decisions  of  the  courts 

ai  McManuR  v.  Chollar,  128  Fed.  dQ2,  63  C.  C.  A.  454;    Seefeld  v. 
Duffer,  179  Fed.  214,  103  C.  C.  A.  32. 
22  The  Ghusan,  2  Story,  455,  Fed.  Gas.  No.  2,717. 
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of  the  State  in  which  the  contract  was  made.**  And  so, 
on  the  question  of  the  allowance  of  interest  in  a  libel  upon 
a  contract  of  marine  insurance,  the  federal  court  is  not  to 
be  guided  by  State  Statutes  as  to  the  method  of  ascertaining 
the  proportions  of  a  general  average  loss  or  as  to  the  allow- 
ance of  interest  on  contracts  in  general.^^  Again,  upon  a 
question  of  priority  between  a  mortgage  of  a  vessel  and  a 
lien  given  by  a  State  Statute  for  supplies  and  repairs  in  her 
home  port,  the  determination  of  which  depends  upon  prin- 
ciples  of  general  jurisprudence  and  the  construction  of  an 
act  of  Congress,  and  which  arises  in  the  courts  of  the  Unit- 
ed States  exercising  the  admiralty  and  maritime  Jurisdic- 
tion exclusively  vested  in  them  by  the  Constitution,  those 
courts  are  not  controlled  by  the  decisions  of  the  highest 
court  of  the  State.*"  And  so,  a  provision  in  a  State  Statute 
that  an  action  shall  be  deemed  commenced  as  to  each  de- 
fendant  when  the  complaint  is  iiled  and  the  summons  is 
served  on  him,  does  not  apply  to  admiralty  suits  in  the  fed- 
eral courts.** 

2sWashbum  &  Moen  Mfg.  Co.  t.  Reliance  Marine  Ins.  Co.,  179 
ü.  S.  1,  21  Sup.  Ct.  1,  45  L.  Ed.  49. 

2«  New  Zealand  Ins.  Co.  ▼.  Eammoor  S.  S.  Co.,  79  Fed.  368,  24 
0.  C.  A.  644. 

tBThe  J.  £.  Rumbell,  148  U.  S.  1,  13  Sup.  Ct  498,  37  L.  Bd. 
345;  The  Canada  (D.  C.)  7  Fed.  730. 

26  Laldlaw  v.  Oregon  Ry.  &  Nav.  Co.,  81  Fed.  870,  26  C.  G.  A.  065. 
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CHAPTER  XVIII 

SAME;   PROCEDURB  AND  BYIDENCB 

202.  Conformity  Act  and  Its  Effect 

208.  Rules  of  Pleading. 

204.  Process  and  Jurisdiction. 

205-206.  Rigbt  of  Action  and  Prerequisites  to  Snit 

207.  Judicial  Anthority  and  Discretion. 

206.  Criminal  Casee. 

200.  Rules  of  Evidence  in  General. 

210.  Competency  of  Witnesses. 

211.  Evidence  in  Criminal  Gases. 

CONFORMITY  ACT  AND  ITS  EFFECT 

202.  With  certain  specific  exceptions,  the  courts  of  the 
United  States  are  required  to  conform  their  prac- 
tice,  forms  and  modes  of  procedure»  and  mies  of 
pleading,  to  those  obtaining  in  the  courts  of  record 
of  the  State  wherein  they  sit ;  and  in  all  such  mat- 
ters they  are  govemed  and  controUed  by  the  law 
of  the  State  as  found  in  its  Statutes  and  in  the  de- 
cisions  of  its  courts»  either  constniing  such  Stat- 
utes or  applying  the  doctrines  of  the  common  law. 

Under  Judiciary  Act  of  1789 

The  original  act  of  Congress  regulating  the  Jurisdiction 
and  procedure  of  the  courts  of  the  United  States,  enacted 
in  1789  and  commonly  called  the  "Judiciary  Act,"  provided 
that  "the  laws  of  the  several  states,  except  where  the  Con- 
stitution, treaties,  or  Statutes  of  the  United  States  other- 
wise  require  or  provide,  shall  be  regarded  as  rules  of  de- 
cision  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply."  *  But  it  was  the  opin- 
ion  of  the  federal  courts  (to  which  no  exceptions  have  been 
noted)  that  the  "laws  of  the  several  states*'  here  referred 
to  were  such  only  as  related  to  the  substantial  rights  of 

1  ReT.  St  U.  S.  I  721  (ü.  S.  Gomp.  St.  1001,  p.  581). 
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the  parties,  or  aifectcd  a  right  or  title  ia  litigation,  or  es- 
tablished  rules  of  property,  and  not  such  as  related  to  mere 
matters  of  practice  or  modes  of  procedure.  And  hence, 
as  to  the  latter, — or  what  is  now  frequently  called  "ad- 
jective  law," — they  considered  that  they  were  not  govemed 
or  controlled  by  either  the  Statutes  of  the  State  or  the  de- 
cisions  of  its  courts;  that  these  rules  or  modes  of  pro- 
cedure were  not  local  laws,  in  such  sense  that  either  the 
act  of  Congress  or  the  principle  of  comity  required  their 
adoption  by  the  federal  courts;  and  that  they  could  be- 
come  operative  in  the  lattcr  courts  only  by  being  formally 
adopted  by  a  rule  of  court.*  And  so  long  as  the  practice 
generally  obtaining  in  all  the  State  courts  was  based  upon 
the  common-law  forms  and  methods,  it  was  well  enough  for 
the  federal  courts  to  disregard  local  peculiarities  and  make 
their  own  System  harmonious  and  consistent.  But  this  was 
changed  when  the  states  began  to  adopt  codes  of  pro- 
cedure, especially  meant  to  reform  and  simplify  the  prac- 
tice of  the  courts. 

Conformity  Act  of  1872 

In  1872,  and  probably  in  consequence  of  these  changes 
in  the  State  Systems,  Congress  provided  by  law  that  "the 
practice,  pleadings,  and  forms  and  modes  of  procedure  in 
civil  causes,  other  than  admiralty  and  equity  causes,  in  the 
circuit  and  district  courts,  shall  conform  as  near  as  may 
be  to  the  practice,  pleadings,  and  forms  and  modes  of  pro- 
cedure existing  at  the  time  in  Uke  causes  in  the  courts  of 
record  of  the  State  within  which  such  circuit  or  district 
courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 
standing."  *  The  effect  of  this  Statute  is  that  the  federal 
courts  conform  their  practice,  in  all  cases  at  common  law, 
to  that  of  the  State  in  which  they  sit.  If  that  State  has  adop- 
ted a  code  of  procedure,  proceedings  in  the  federal  courts, 

2  Amis  T.  Smith,  16  Pet.  303,  10  L.  Ed.  973;  Gity  of  DaTenport 
V..  Lord,  9  WaU.  409,  19  L.  Ed.  704 ;  CampbeU  v.  Qaudius,  Pet  C.  C. 
484,  Fed.  Gas.  No.  2,356;  New  England  Screw  Go.  v.  Bliven,  4 
P>latohf.  97,  Fed.  Gas.  No.  10,157;  Curtis  v.  Smith,  6  Blatchf.  637. 
Fed.  Gas.  No.  3,505;  Dünn  t.  Games,  2  McLean,  344,  Fed.  Gas.  No. 
4,177. 

3  Rev.  St.  ü.  S.  I  914  (ü.  S.  Gomp.  St  1901,  p.  684). 
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in  actions  at  law,  are  governed  by  the  code.  If  the  State 
adheres  to  the  common-law  pleading  and  practice,  the  fed- 
eral  courts  will  do  the  same.  And  they  will  seek  the  law 
which  is  to  govern  them  in  these  matters  primarily  in  the 
Statutes  of  the  State,  and  secondarily  in  the  decisions  of 
its  highest  courts,  whether  the  latter  relate  to  the  construc- 
tion  of  such  Statutes  or  independently  enunciate  the  rules 
and  principles  which  are  to  be  observed  by  the  courts  of  the 
State  in  like  cases.  Generally  speaking,  therefore,  the  reg- 
ularity  of  proceedings  in  any  civil  action  in  a  federal  court 
should  be  decided  by  the  State  laws  and  the  decisions  of 
the  State  courts.*  Whether  two  persons  jointly  sued  were 
properly  joined  as  defendants  is  a  question  of  practice  to 
be  determined  according  to  the  laws  of  the  State."  So  also 
is  the  question  whether,  on  the  death  of  a  plaintifF,  another 
party  may  be  substituted  after  judg^ent  and  before  suing 
out  a  writ  of  error.*  So,  whether  a  plaintifF  in  a  federal 
court  may  dismiss  his  action  without  prejudice,  is  a  matter 
regulated  by  the  State  Statutes.''  So  if  the  law  of  the  State 
provides  that,  in  the  peculiar  action  of  ejectment,  two  suc- 
cessive  verdicts  and  judgments  in  favor  of  the  same  party 
shall  be  necessary  to  constitute  a  bar  to  the  maintenance 
of  any  further  action  on  the  same  cause,  the  same  rule 
will  be  applied  in  the  United  States  court.*  And  a  deci- 
sion  of  the  supreme  court  of  a  State  that  no  amendment  of 
its  record  in  derogation  of  its  final  judgment  must  be 
made  after  the  expiration  of  the  term,  is  binding  on  the 
federal  courts,  even  on  the  Supreme  Court.*  So  again,  a 
set-ofF  may  be  pleaded  as  a  defense  to  an  action  at  law 
brought  in  the  United  States  courts  in  any  State  where 
that  plea  is  permissible  by  the  laws  of  the  State.**  But 
matters  of  practice  must  be  carefully  distinguished  from 

•  Republlc  Ins.  Co.  v.  WiUiams,  3  Blss.  370,  Fed.  Gas.  No.  1U07. 
B  Southern  Ry.  Co.  v.  Slttasen  (Ind.  App.)  74  N.  B.  898.    But  see 

same  case,  166  Ind.  257,  76  N.  E.  973. 

•  Renaud  v.  Abbott,  116  U.  S.  277,  6  Sup.  Ct.  1194,  29  L.  Ed.  629. 

7  Gassman  ▼.  Jarvis  (C.  C.)  94  Fed.  603. 

8  GlbBon  V.  Lyon,  115  U.  S.  439,  6  Sup.  Ct  129,  29  L.  Ed.  440. 

•  Flelden  ▼.  Illinois,  143  U.  S.  452,  12  Sup.  Ct  528,  36  L.  Ed.  224. 
10  Partridge  v.  Phoenix  Mut.  Life  In«.  Co.,  15  Wall.  573,  21  L. 
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questions  of  general  law.  Thus,  in  the  federal  circuit  court 
in  Massachusetts,  a  plaintiff  brought  suit  against  a  de- 
fendant  on  a  judgment  recovered  against  him  several  years 
before  in  a  local  court.  The  defendant  pleaded  his  dis- 
Charge  in  bankruptcy,  to  which  the  plaintiff  replied  that 
the  debt  on  wl^ich  the  judgment  was  founded  was  con- 
tracted  by  the  fraud  of  the  defendant,  and  therefore  was 
not  released  by  his  discharge  in  bankruptcy.  The  ques* 
tion  of  law  was  therefore  whether  the  original  cause  of 
action  was  so  far  merged  in  the  judgment  as  to  prevent 
the  plaintiff  from  showing  its  nature  and  the  circumstances 
surrounding  it.  On  this  point,  the  federal  court  held  that 
it  was  bound  to  follow  the  law  of  the  State  as  evidenced  by 
the  decisions  of  its  courts;  but  its  judgment  was  reversed 
by  the  circuit  court  of  appeals.** 

Bxceptions 

It  should  be  noted  that  the  Conformity  Act,  above  re- 
cited  and  illustrated,  expressly  excepts  from  its  Operation 
causes  in  equity  and  in  admiralty.  In  exercising  their  Ju- 
risdiction in  such  cases,  the  federal  courts  are  entirely  free 
from  the  control  of  State  laws  and  State  decisions,  both  in 
respect  to  the  substance  of  the  law  which  they  administer 
and  to  the  practice  and  modes  of  procedure.  This  was 
fully  shown  in  the  preceding  chapter.  Again,  since  the 
act  expressly  mentions  procedure  in  "civil"  causes,  it  is 
held  to  exclude  the  trial  of  criminal  offenses.  This  point 
will  be  discussed  in  a  subsequent  section,  as  will  also  the 
important  principle  that  the  Statute  does  not  in  any  way 
pertain  to  or  affect  the  Jurisdiction  of  the  federal  courts 
or  their  process  or  the  mode  of  obtaining  Jurisdiction  of  the 
person.  And  it  is  quite  generally  considered  that  the  act 
of  Congress  was  meant  to  apply  only  to  the  trial  of  causes 
in  courts  of  iirst  instance,  and  that  it  does  not  govem  or 
apply  to  appellate  Jurisdiction  or  procedure.**     It  is  of 

Ed.  229;  Frlck  t.  ClementB  (0.  C.)  31  Fed.  542;  Arkwrlgbt  MUls 
V.  Aultman  &  Taylor  Macbinery  Co.  (C.  G.)  128  Fed.  105.  i 

11  Packer  v.  Whittler  (C.  G.)  81  Fed.  335,  reversed,  91  Fed.  Sil,' 
33  G.  G.  A.  658.  | 

la  Laurel  011  &  Gas  Go.  t.  Galbreath  011  &  Gas  Go.,  166  Teä.  162, 
91  G.  G.  A.  196;   OTaylor  t.  Adams  Bxpress  Go.,  164  Fed.  616^  90. 
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course  to  be  understood,  also^  that  this  act  should  not  be 
held  applicable  in  respect  to  any  matter  of  procedure  upon 
which  Congress  itself  has  prescribed  a  deiinite  rule,  since 
its  action  in  that  regard  would  so  far  repeal  or  supersede 
the  general  provisions  of  the  act.**  And  since  thc  direction 
of  the  Statute  is  not  very  rigorous,  but  only  to  the  effect 
that  pleading  and  practice  in  the  federal  courts  shall  con- 
form  "as  near  as  may  be"  to  the  rules  obtaining  in  the 
State  courts,  there  are  decisions  holding  that  the  laws  and 
decisions  of  the  State  should  not  be  followed  when  con- 
formity  to  the  State  practice  would  tend  to  defeat  justice  in 
a  particular  case,  or  unwisely  incumber  thc  administration 
of  justice  in  the  federal  courts.** 

RULES  OF  PI^EADING 

203.  In  all  actions  at  common  law,  and  in  the  absence  of 
specific  provisions  made  by  act  of  Congress,  the 
rules  of  pleading  in  a  federal  court  are  the  same 
as  those  in  f  orce  in  the  courts  of  the  State  wherein 
it  sits ;  and  all  questions  conceming  the  necessity , 
time,  effect,  and  sufiiciency  of  pleadings  will  be 
determined  in  accordance  with  the  law  of  the  State, 
as  shown  by  its  Statutes  and  the  decisions  of  its 
courts. 

The  Conformity  Act  of  1872  expressly  requires  the  in- 
ferior courts  of  the  United  States  to  conform  to  the  laws 
of  the  State  in  which  their  sessions  are  held  in  respect  to 
^'pleadings"  in  all  civil  causes  other  than  proceedings  in 


C.  C.  A.  526;  Egan  v.  Chicago  Great  Western  R.  Co.  (C.  C.)  163 
Fed.  344;  Francisco  t.  Chicago  &  A.  R.  Co.,  149  Fed.  354,  79  C.  C. 
A.  292;  Detroit  United  Ry.  v.  XicholB,  165  Fed.  289,  91  C.  CA. 
257.  Büt  compare  New  York,  N.  H.  &  H.  R.  Co.  v.  Cockcroft  (C.  C.) 
49  Fed.  3. 

IS  Meyer  t.  Consolidated  Ice  Co.  (C.  G.)  163  Fed.  400;  Smith  t.  Au 
Gres  Tp.,  Mich.,  150  Fed.  257,  80  C.  C.  A.  145,  9  L.  R.  A.  (N.  S.) 
876;  Alhiut  T.  Lancaster  (C.  C.)  76  Fed.  131. 

1«  Hein  v.  Westlnghouse  Ali^  Brake  Co.  (C.  C.)  164  F^.  79;  City 
ot  St  Charles  v.  Stookey,  154  Fed.  772,  85  C.  C.  A.  494. 
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admiralty  or  cquity.  Hencc  these  courts  must  be  govemed 
by  the  local  Statutes,  and  by  the  decisions  of  the  courts 
of  the  State,  either  expounding  the  meaning  of  such  Stat- 
utes or  applying  the  rules  of  the  common  law,  as  the  case 
may  be,  in  the  determination  of  all  questions  relating  to 
either  the  form,  substance,  time,  or  effect  of  the  pleadings 
in  actions  at  common  law.  Thus,  for  instance,  where 
the  Jurisdiction  of  a  federal  court  is  invoked  on  the  ground 
of  diverse  citizenship  of  the  parties,  and  this  fact  is  duly 
alleged  in  the  declaration  or  complaint,  the  course  to  be 
pursued  by  a  defendant  who  means  to  deny  it  and  put 
it  in  issue  depends  on  the  rules  of  pleading  in  force  in  the 
State  courts.  Specifically,  these  rules  must  fumish  an 
answer  to  the  question  whether  he  must  plead  specially 
or  may  disprove  the  alleged  diversity  of  citizenship  under 
a  general  denial  of  "each  and  every  allegation  in  the  com- 
plaint contained."  On  this  point  it  is  remarked  by  the 
United  States  Supreme  Court:  "So  long  as  the  rules  of 
pleading  in  the  courts  of  the  United  States  remained  as  at 
common  law,  the  requisite  citizenship  of  the  parties,  if 
duly  alleged  or  apparent  in  the  declaration,  could  not  be 
denied  by  the  defendant  except  by  plea  in  abatement,  and 
was  admitted  by  pleading  to  the  merits  of  the  action.  But 
since  1872,  when  Congress  assimilated  the  rules  of  plead- 
ing, practice,  and  forms  and  modes  of  procedure  in  actions 
at  law  in  the  courts  of  the  United  States  to  those  prevail- 
ing  in  the  courts  of  the  several  states,  all  defenses  are  open 
to  a  defendant  in  the  circuit  court  of  the  United  States,  un- 
der any  form  of  plea,  answer,  or  demurrer,  which  would 
have  been  open  to  him  under  like  pleading.  in  the  courts  of 
the  State  within  which  the  circuit  court  is  held."  *■  So  also 
the  federal  courts  will  look  to  State  laws  and  decisions  for 
the  determination  of  questions  concerning  the  construc- 
tion  of  pleadings,  and  the  force  and  effect  of  particular  lan- 
guage  used  in  them,  and  their  sufficiency  in  respect  to  mat- 
ters either  of  form  or  substance.**    And  so,  in  general,  as 

ißltoberts  v.  Lewis,  144  U.  S.  653,  12  Sup.  CL  781,  36  L.  Ed.  579. 
1«  Bryson  v.  GaUo,  180  Fed.  70,  103  G.  G.  A.  424;    CtLStto  T.  De 
üriarte  (D.  G.)  12  Fed.  250. 
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to  questions  which  relate  to  the  timc  and  ordcr  of  filing 
pleadings,  the  scopc  and  eifect  of  a  demurrer,  the  right 
of  the  parties  to  amend  their  pleadings,  when  this  does 
not  depend  upon  the  judicial  discretion  of  the  court,  and 
all  similar  matters.  ^' 


PROCESS  AND  JURISDICTION 

204.  In  respect  to  their  Jurisdiction  and  the  mode  of  ac* 
quiring  it  in  particular  cases,  and  as  to  the  suf- 
ficiency  of  process  and  of  its  service»  the  federal 
courts  are  not  bound  by  State  laws  or  decisions. 

The  Statute  under  consideration  does  not  pertain  to  nor 
affect  the  Jurisdiction  of  the  federal  courts,  which  is  fixed 
by  the  Constitution  and  by  various  acts  of  Congress,  nor 
does  it  relate  to  the  mode  of  obtaining  Jurisdiction  of  the 
person.*®  Thus,  a  foreign  creditor  may  establish  his  claim 
in  the  federal  courts  against  the  personal  representatives  of 
a  decedent,  although  the  State  laws  limit  the  right  in  such 
cases  to  proceedings  in  the  proper  probate  court.^*  So 
also,  the  federal  courts  are  not  bound  by  a  decision  of  the 
supreme  court  of  a  State  that  mandamus  is  the  only  proper 
remedy  upon  bonds  of  municipal  corporations.*®  Nor  can 
any  State  law,  of  its  own  force  and  vigor,  affect  the  pro- 
cess of  the  courts  of  the  United  States.*^     But  in  respect 

17  Taylor  t.  Brigham,  3  Woods,  377,  Fed.  Gas.  No.  13,781;  Che- 
mung  Canal  Bank  v.  Lowery,  93  U.  S.  72,  23  L.  Ed.  806 ;  Ricard  t. 
Inhabltants  of  New  Providence  Tp.  (C.  C.)  5  Fed.  434;  Dexter,  Hor- 
ton &  Co.  V.  Sayward  (C.  C.)  51  Fed.  729. 

isweUs  V.  Clark  (C.  C.)  136  Fed.  462,  afflrmed,  Clark  ▼.  Wells, 
203  U.  S.  164,  27  Sup.  Ct.  43,  51  L.  Ed.  138. 

1»  Schurmeier  y.  Connecticut  Mut  Ldfe  Ins.  Co.,  171  Fed.  1,  96 
C.  C.  A.  107. 

«0  Sanford  v.  Portsmoutb,  2  Flip.  105,  Ffed.  Gas.  No.  12,315. 

91  Catherwood  v.  Gapete,  2  Gurt.  94,  Fed.  Gas.  No.  2,513.  An  act 
of  the  State  legislature  which  prohibits  the  grantlng  of  a  mandamus 
for  the  collectlon  of  Judgments  against  a  city,  is  not  binding  upon 
the  federal  courts,  which  derive  their  power  to  enforce  tlielr  judg- 
ments In  such  cases  by  mandamus  from  the  federal  Statute  on  the 
subject.    United  States  v.  Gapdevielle,  118  Fed.  809,  55  G.  C.  A.  421. 
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to  the  form  and  style  of  process,  the  Conformity  Act  of 
1872  now  requires  the  "forms  and  modes  of  procedurc  in 
civil  cases"  to  be  assimilated  to  those  of  the  particular  State, 
except  in  so  far  as  they  are  specifically  govemed  by  other 
federal  Statutes.  And  in  respect  to  these  matters  the  rulcs 
and  decisions  of  the  State  courts  will  furnish  a  guide  for 
the  United  States  courts.  Thus,  for  instance,  in  South 
Carolina  there  is  a  constitutional  provision  that  all  pro- 
cess shall  run  in  the  name  of  the  State.  Büt  the  courts  of 
the  State  have  decided  that  a  summons  is  not  a  ''process'' 
within  the  meaning  of  the  Constitution  and  therefore  need 
not  be  in  the  name  of  the  State.  Accordingly  it  is  held 
that  a  summons  issuing  out  of  the  federal  circuit  court  in 
that  State  need  not  be  in  the  name  of  the  United  States  in 
Order  to  conform  to  the  procedure  of  the  State.**  In  regard 
to  the  form  and  manner  of  serving  process, — as,  for  ex- 
ample,  in  rpgard  to  Service  upon  an  officer  or  agent  of  a 
defendant  Corporation, — ^the  federal  courts  conform  to  the 
practice  locally  prevailing.**  But  the  question  whether  the 
court  has  lawfully  acquired  Jurisdiction  of  the  person  of 
the  defendant  by  the  Service  that  actually  was  made  is  a 
question  of  general  jurisprudence,  not  of  local  law,  and  it  is 
to  be  determined  by  the  federal  law  and  cannot  be  affected 
by  State  Statutes  or  decisions.**  So,  where  a  case  is  re- 
moved  from  a  State  court  into  a  federal  circuit  court,  and 
the  defendant  appears  specially,  for  the  purpose  of  the 
removal  only,  and  objects  to  the  sufficiency  of  the  Service, 
the  federal  court  must  determine  the  objection  for  itself, 
and  will  not  necessarily  be  controlled  by  the  State  law.** 
But,  within  the  limitations  and  subject  to  the  exceptions 
provided  by  the  applicable  acts  of  Congress,  a  federal  court 
may  by  rule  adopt  the  State  Statute  relating  to  service  of 
process  in  actions  at  law,  and  when  this  is  done,  it  is  bound 
by  the  construction  placed  on  the  Statute  by  the  supreme 

tt  Chamberlain  v.  Mensing  (C.  G.)  47  Fed.  435. 

t»  Miller  V.  Norfolk  &  W.  R.  CJo.  (C.  C.)  41  Fed.  431;  Ainj  T. 
Watertown«  130  ü.  S.  301,  9  Sup.  Ct  530,  32  L.  Ed.  946. 

s«  New  Haven  Pnlp  &  Board  Ck>.  t.  Downingtown  Mfg.  Co.  (C 
G.)  130  Fed.  605. 

tö  WeBt  v.  Clncinnatl,  N.  O.  &  T.  P.  Ry.  Go.  (G.  C)  ITO  Fed.  30. 
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court  of  the  State.  And  wherc  the  lattcr  court  has  de- 
cided  that  a  sheriff's  retum,  showing  that  he  has  made 
Service  as  prescribed  by  the  Statute,  is  conclusive  as  against 
collateral  attack  by  a  resident  of  the  State,  the  same  doc- 
trine  will  be  applied  by  the  federal  court.** 

It  should  be  noted  that  cases  may  arise  as  to  the  suf- 
ficiency  of  process  or  its  Service,  or  the  essentials  of  Juris- 
diction, in  which  the  federal  courts  will  be  precluded  from 
an  independent  investigation  and  decision  by  the  peculiar 
doctrine  of  the  "law  of  the  case."  Thus,  in  one  case,  a  suit 
was  brought  in  a  State  court  to  settle  an  alleged  co-partner- 
ship  between  the  plaintiffs  and  a  deceased  partner,  and  a 
decree  was  made  directing  a  sale  of  the  property  of  the 
decedent.  But  one  of  the  parties  was  an  infant,  who  had 
succeeded  to  an  undivided  interest  in  the  property  of  the 
deceased  partner,  and  the  supreme  court  of  the  State  de- 
cided  that  there  had  been  no  suflicient  service  on  him,  and 
consequently  that  the  lower  court  had  not  possessed  au- 
thority  to  appoint  a  guardian  ad  litem  for  him,  and  for  this 
reason  the  decree  was  reversed.  Afterwards  an  action  was 
brought  in  the  United  States  circuit  court,  by  a  grantee  of 
the  heirs  of  the  deceased  against  the  purchaser  at  the  sale 
under  the  decree,  and  it  was  held  that  the  decision  of  the 
State  court  as  to  Jurisdiction  over  the  infant  was  binding 
on  the  federal  court  as  the  law  of  the  case.*^ 

Neither  must  the  fact  be  overlooked  that  the  Conformity 
Act  applies  only  to  "civil  causes  other  than  admiralty  and 
equity  causes."  In  the  two  instances  excepted,  the  prac- 
tice  and  forms  and  modes  of  procedure  of  the  United  States 
courts  are  not  assimilated  to  those  of  the  states,  but  are 
entirely  independent  of  them.  Hence,  for  example,  an  act 
of  a  State  legislature  authorizing  suits  to  be  sustained  by 
or  against  steamboats  by  name,  does  not  confer  any  right 
to  bring  actions  in  this  form  in  the  federal  courts.** 

*•  Joseph  V.  New  Albany  Steam  Forge  &  RoUing-Mill  Oo.  (O.  C.) 
53  Fed.  180. 

37  Galpin  T.  Page,  18  Wall.  350,  21  L.  Bd.  959. 
2  t  The  Bums,  9  Wall.  237,  19  L.  Ed.  620. 

Black  Jud.Pb.— 43 
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RIGHT  OF  ACTION  AND  PREREQUISITES  TO 

SUIT 

205.  Rights  of  action  created  by  State  Statutes  may  be  en- 

forced  in  the  federal  courts  if  otherwise  within 
their  Jurisdiction,  and  in  such  cases,  the  judgments 
of  the  State  courts  construing  such  Statutes  will 
be  of  Controlling  authority. 

206.  Formal  prerequisites  to  the  maintenance  of  particular 

kinds  of  actions,  required  by  the  State  law,  will  be 
observed  in  similar  cases  in  the  federal  courts; 
but  no  restrictions  or  limitations  imposed  upon  the 
right  to  sue,  by  State  Statutes,  can  operate  to  de- 
prive  the  United  States  courts  of  any  portion  of 
the  Jurisdiction  vested  in  them  by  the  federal  Con- 
stitution and  laws, 

If  the  jurisdictional  requisites  as  to  the  diverse  citizen- 
ship  of  the  parties  and  the  amount  in  controversy  are  sat- 
isfied,  a  federal  court  may  entertain  a  suit  upon  a  cause 
of  action  which  did  not  exist  at  common  law,  but  is  wholly 
the  creation  of  a  State  legislature,  such,  for  instance,  as 
an  action  based  on  negligence  or  wrongful  act  causing  the 
death  of  a  human  being.^*  And  in  such  cases,  as  a  matter 
of  course,  and  just  as  in  the  case  of  any  other  Statutes,  the 
decisions  of  the  courts  of  the  State  construing  and  apply- 
ing  the  Statute  will  be  of  Controlling  authority  in  the  fed- 
eral courts.  So,  where  the  right  of  a  third  person  to  sue 
upon  a  contract  in  which  he  is  not  named  but  which  was 
made  for  his  benefit  is  fully  established  in  a  particular 
State  by  the  decisions  of  its  courts,  such  an  action  may  be 
maintained  in  the  federal  courts  sitting  in  that  State,  and 
the  rule  of  the  State  courts  is  Controlling  upon  them.'*     If 

»•  Chicago  &  N.  W.  Ry.  Co.  v.  Whltton,  13  WaH.  270,  20  L.  Bd. 
571 ;  Dennick  v.  Central  R.  Co.  of  New  Jersey,  103  U.  8.  11,  26  L. 
Ed.  439;  American  Steamboat  Co.  v.  Chace,  16  Wall.  522,  21  L.  Ed. 
369. 

80  Bethlehem  Iron  Co.  v.  Hoadley  (0.  C.)  152  Ted.  735. 
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thc  State  law,  in  giving  a  right  of  action,  requires  ccrtain 
formal  Steps  to  be  taken  as  preliminary  to  the  institution 
of  suit,  this  is  a  limitation  upon  the  right  of  action,  or  at 
least  upon  the  right  of  the  plaintifF,  which  will  be  respected 
and  enforced  by  the  federal  courts,  provided  it  does  not 
operate  to  abridge  the  Jurisdiction  vcsted  in  them,  inde- 
pendently  of  State  laws,  by  the  national  Constitution  and 
the  acts  of  Congress.  For  instance,  an  action  in  a  federal 
Court  against  a  county  for  the  infringement  of  a  patent,  is 
subject  to  a  State  Statute  requiring  a  demand  against  a 
county  for  unliquidated  damages  to  be  presented  to  the 
board  of  Supervisors  of  the  county,  with  a  demand  of  pay- 
ment,  before  bringing  suit  upon  it.'^  So  a  federal  court 
cannot  cnforce  the  statutory  liability  of  a  non-resident 
stockholder  of  a  foreign  Corporation  at  the  suit  of  a  re- 
ceiver  of  its  assets,  where  the  latter  has  not  first  taken  the 
Steps  which  the  Statutes  of  the  State,  as  construed  by  its 
courts,  make  a  prerequisite  to  any  action  against  an  in- 
dividual  stockholder.*^  But  although  the  Statutes  of  a  State 
may  provide  that  action  s  of  a  given  class,  or  actions  on  a 
designated  class  of  obligations  or  torts,  shall  be  brought 
only  in  certain  of  its  own  courts,  or  that  particular  courts 
of  the  State  shall  have  exclusive  Jurisdiction  of  such  suits, 
this  cannot  apply  to  the  courts  of  the  United  States;  nor 
will  such  Statutes  prevent  the  federal  courts  from  taking 
cognizance  of  such  actions,  when  the  necessary  conditions 
are  complied  with,  and  when  the  facts  essential  to  their 
Jurisdiction  are  present.*'  Thus,  where  a  State  Statute 
creates  a  right  of  action  for  damages  for  personal  in- 
juries  under  certain  circumstances,  an  action,  founded  on 
the  Statute,  between  Citizens  of  different  states,  may  be 

«1  May  V.  Buchanan  County  (€.  C.)  29  Fed.  469. 

•2  Evans  v.  Nellls,  187  U.  S.  271,  23  Sup.  Ct.  74,  47  L.  Ed.  173. 

»8  Hyde  v.  Stone,  20  How.  170,  15  L.  Ed.  874;  Lincoln  County  v. 
Luning,  133  U.  S.  629,  10  Sup.  Ct.  363,  33  L.  Bd.  766;  George  T. 
Smith  Mlddlings  Purlfler  Co.  v.  McGroarty,  136  U.  S.  237,  10  Sup. 
et  1017,  34  L.  Ed.  346;  Bigelow  v.  Nickerson,  70  Fed.  113,  17  0.  C. 
A.  1.  30  L.  R.  A.  336;  EUiott  v.  Shuler  (C.  C.)  50  Fed.  454 ;  Daven- 
port  V.  Moore  (C.  C.)  74  Fed.  945;  Oliver  ▼.  Omaha,  3  Dill.  368, 
Fed,  Cas.  No.  10,499. 
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maintained  in  a  federal  court,  notwithstanding  the  Statute 
assumes  to  limit  the  remedy  to  suits  in  the  courts  of  the 
State.***  So  a  proceeding  against  an  executor  or  administra- 
tor  to  enforce  the  payment  of  a  debt  due  by  the  decedent 
in  his  lifetime,  or  to  recover  a  distributive  share  of  the  es- 
täte,  may  be  maintained  in  a  federal  court,  provided  the  par- 
ties  are  Citizens  of  diiferent  states  and  the  amount  in  contro- 
versy  is  sufficient  to  give  Jurisdiction,  although  the  State 
Statute  regulating  such  matters  purports  to  confine  the  Ju- 
risdiction over  such  actions  exclusively  to  the  probate  court 
which  granted  the  letters."*  On  the  same  principle,  al- 
though the  State  Statute  may  provide  that  actions  against 
municipal  corporations  of  the  State  shall  be  brought  only 
in  certain  designated  courts  of  the  State,  they  may  never- 
theless  be  sued  in  the  federal  courts  by  Citizens  of  other 
States.*'  And  a  State  Statute  which  provides  that  no  action 
shall  be  brought  on  a  judgment  rendered  in  any  court  of 
the  State  without  leave  of  that  court  first  obtained,  has 
no  äpplication  to  a  suit  on  such  a  judgment  in  a  federal 
court  by  a  non-resident  owner  of  it ;  for  a  person  who  has  a 
right  to  sue  in  the  national  courts  cannot  be  compelled  by 
an  act  of  a  State  legislature  first  to  obtain  leave  of  a  State 
court'^ 


JUDICIAL  AUTHORITY  AND  DISCRETION 

207.  The  federal  courts  are  not  controUed  by  State  laws  or 
decisions  in  respect  to  matters  which  lie  within 
their  judicial  authority  or  discretion. 

«*  Chicago  &  N.  W.  Ry.  C©.  t.  Whitton,  13  Wall.  270,  20  L.  Bd. 
571. 

SB  Clark  v.  Berer,  139  ü.  S.  96,  11  Sap.  Ct.  468,  35  L.  Ed.  88: 
Hess  V.  Reynolds,  113  U.  S.  73,  5  Sup.  Ct  377,  28  L.  Ed.  927; 
Payne  y.  Hook,  7  Wall.  425,  19  L.  Ed.  260;  Schurmeier  v.  Connecti- 
cut Mut  Life  Ins.  Co.,  171  Fed.  1,  96  C.  C.  A.  107. 

*•  Mercer  County  v.  Cowles,  7  Wall.  118,  19  L.  Ed.  86;  Thompson 
V.  Searcy  County,  57  Fed.  1030,  6  C.  C.  A.  674. 

«7  Phelps  V.  O'Brlen  County,  2  Dill.  518,  Fed.  Cas.  No.  11,078; 
Union  Trust  Co.  ▼.  Rochester  ft  P.  R.  Co.  (C.  C.)  29  F^  009.     A 
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This  rule  is  plainly  necessary  to  prescrvc  the  proper  in- 
dependencc  of  the  federal  courts.  While  useful  purposes 
are  subserved  by  requiring  them  to  conform  to  the  laws 
and  practice  of  the  particular  State  in  formal  and  routine 
matters  of  pleading  and  procedure,  it  was  not  the  Inten- 
tion of  Congress,  in  the  Conformity  Act,  that  they  should 
be  hampered  or  bound  by  any  State  laws  in  regard  to  such 
matters  as  rest  within  the  judicial  discretion  of  a  judge  or 
form  part  of  the  inherent  authority  of  a  court  as  such. 
Hence,  for  instance,  neither  the  Statutes  of  a  State  nor  the 
decisions  of  its  courts  in  relation  to  Instructions  or  charges  to 
juries  are  binding  on  the  United  States  courts."  And  the 
same  is  true  of  a  State  law  defining  or  limiting  the  condi- 
tions  under  which  a  new  trial  may  be  granted,**  or  one 
regulating  the  award  of  costs  in  civil  cases/®  or  directing 
that  juries  shall  be  required  to  make  a  separate  assessment 
of  exemplary  damages  in  cases  where  such  damages  are 
allowable.**  So  also  it  is  said  that  the  question  whether 
a  court  has,  under  the  rules  of  the  common  law,  the  power 
to  compel  a  plaintiff  in  an  action  for  personal  injuries  to 
submit  to  a  surgical  examination  is  a  matter  of  practice  and 
not  of  evidence,  and  as  a  matter  of  practice  relating  to  the 
power  of  the  courts,  neither  State  Statutes  nor  the  deci- 
sions of  State  courts  on  the  subject  are  binding  on  the  fed- 
eral courts.** 

State  Statute  which  authorizes  suits  to  be  brought  against  receivers 
wlthout  leave  of  court  only  affects  receiverships  pending  In  the 
State  courts,  and  does  not  affect  the  common-law  rule  to  the  con- 
trary  applying  to  receivers  appolnted  by  a  federal  court  Morse  v. 
Tackaberry  <Tex.  Civ.  App.)  134  S.  W.  273. 

86  Hankin  v.  Squires,  5  Bisa.  186,  Fed.  Oas.  No.  6,025.  And  see,. 
in  generali  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Vickers,  122  ü.  S.  360, 
7  Sup.  Ct.  1216,  30  L.  Ed.  1161;  Nudd  v.  Burrows,  91  U.  S.  426, 
23  L.  Ed.  286;  Town  of  Lyons  y.  Lyons  Nat  Bank  (C.  C.)  8  Fed. 
373;  Indianapolis  &  St.  L.  R.  Co.  y.  Horst,  d3  U.  S.  291,  23  U  Ed. 
898. 

8»  Hughey  y.  SuUivan  (0.  C.)  80  Fed.  72. 

40  Costs  in  Civil  Cases,  1  Blatchf.  652,  Fed.  Cas.  No.  18,284. 

*i  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762,  36  C.  C.  A.  475. 

42  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  62,  93  O.  a  A. 
422. 
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CRIMINAL  CASES 

208.  The  act  of  Congress  requiring  the  pleadings,  practice, 
and  forms  and  modes  of  procedure  in  the  inferior 
federal  courts  to  conform  to  those  prevailing  in 
the  courts  of  the  several  states  has  no  application 
to  the  trial  of  criminal  offenses. 

Crimes  against  the  United  States  can  be  such  only  as 
are  created  by  the  Constitution  or  by  an  act  of  Congress. 
The  Substantive  criminal  law  of  the  general  government 
IS  therefore  entirely  independent  of  State  laws.  So  also 
the  law  relating  to  indictments  and  pleas,  the  composi- 
tion  of  juries,  testimony,  and  the  entire  procedure  of  a 
criminal  trial  in  the  federal  courts  is  equally  independent 
of  rules  and  precedents  prevailing  in  the  courts  of  the  state 
where  they  sit.*'  That  this  should  be  so  is  a  necessary 
implication  from  the  language  of  the  Conformity  Act  of 
1872,  which  is  expressly  restricted  to  "civil  causes,  other 
than  admiralty  and  equity  causes,"  the  antithesis  of  "civil" 
being  necessarily  and  of  course,  in  this  connection,  "crim- 
inal." But  even  without  regard  to  this  Statute,  the  rule 
must  be  the  same,  since,  in  the  exercise  of  their  Jurisdiction 
in  criminal  cases,  the  federal  courts  proceed  wholly  under 
and  by  the  authority  of  national  law,  and  there  is  nothing 
local  or  territorial  in  the  rules  or  principles  which  should 
govern  them,  nor  any  propriety  in  adopting  local  peculiari- 
ties  of  practice.  The  law  which  they  administer  in  these 
cases,  in  fact,  is  not  the  law  of  the  State  where  they  sit, 
but  the  law  of  the  United  States.  As  remarked  by  a  leamed 
judge  in  one  of  the  circuit  courts:  "In  the  administration 
of  criminal  law,  unless  there  be  an  express  Statute  to  the 

*3  In  re  Tracy  &  Co.  (D.  C.)  177  Fed.  532;  United  States  v.  Hughes 
(D.  C.)  175  Fed.  238;  Jones  v.  United  States,  1(52  Fed.  417,  89  C. 
C.  A.  303;  United  States  v.  Kerr  (D.  G.)  159  Fed.  185;  Lang  ▼. 
United  States,  133  Fed.  201,  66  C.  C.  A.  255;  Withaup  v.  United 
States,  127  Fed.  530,  62  C.  C.  A.  328;  Hanley  v.  United  States, 
123  Fed.  849,  59  C.  C.  A.  153 ;  United  States  v.  Kllpatrlck  (D.  C.)  16 
Fed.  765;  United  States  v.  Brown,  1  Sawy.  531,  Fed.  Cas.  No.  14,671. 
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contrary,  wc  are  governed  by  the  general  common-law  pro- 
cedure.  In  the  administration  of  criminal  law  and. in  crim- 
inal  jurisprudence,  we  go  to  the  common  law  for  the  purpose 
of  ascertaining  the  modes  of  practice,  the  modes  of  proce- 
dure,  the  rights  of  the  defendant,  the  duty  of  the  court,  and 
the  duty  of  the  Jury,  and  we  administer  it  according  to 
that."  " 

It  is  to  be  understood  that  the  foregoing  applies  only  to 
the  trial  of  criminal  offenses  against  the  United  States. 
When  a  question  concerning  the  criminal  law  of  the  State, 
or  its  administration,  comes  incidentally  before  a  federal 
court,  the  latter  will  be  guided  by  the  local  law.  Thus, 
the  question  what  constitutes  a  misnomer  in  a  criminal 
complaint  or  Warrant  for  violation  of  the  laws  of  the  State 
is  a  local  question,  as  to  which  the  federal  courts  will  fol- 
low  the  settled  rule  of  the  State  courts,  in  the  absence  of 
any  Statute.** 

RULES  OF  EVIDENCE  IN  GENERAL 

209.  Except  as  to  matters  specially  regulated  by  act  of 
Congress,  the  federal  courts  adopt  and  apply  the 
rules  of  evidence  prevailing  in  the  State  where 
they  sit,  whether  f  ounded  on  Statutes  of  that  State 
or  on  the  decisions  of  its  courts  declaring  and  ap- 
plying  the  conunon-law  rules. 

Regulation  by  Act  of  Congress 

To  a  considerable  extent,  the  subject  of  evidence  in  the 
federal  courts  has  been  specifically  regulated  by  various 
acts  of  Congress,  relating  to  the  mode  of  receiving  testi- 
mony,  the  competency  of  witnesses,  the  admissibility  of 
particular  evidence,  and  the  bürden  of  proof  in  certain 
cases.  For  these  provisions  reference  should  be  made  to 
the  Revised  Statutes.  As  to  these  matters  the  rule  has  been 
categorically  stated  that,  when  the  Statutes  of  the  United* 
States  make  special  provisions  as  to  the  competency  or 

44  Erwin  V.  United  States  (D.  C.)  37  Fed.  470,  2  L.  R.  A.  229. 
4s  O'Halloran  v.  McGulrk,  167  Fed.  493,  93  C.  G.  A.  129. 
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admissibility  of  testimony,  they  must  be  followcd  in  thc 
Courts  of  the  United  States,  and  not  the  laws  or  the  prac- 
tice  of  the  courts  of  the  State  in  which  the  court  is  held, 
if  they  are  different.**  This  is  also  the  rule  wherc  the  Solu- 
tion of  a  question  of  evidence  must  depend  upon  the  con- 
struction  of  an  act  of  Congress  relating  to  other  subjects. 
Thus,  on  the  question  of  the  admissibility  in  evidence  of 
instruments  which  were  not  stamped,  as  they  were  re- 
quired  to  be  by  the  War  Revenue  Act  of  1898,  the  decisions 
of  the  State  courts  have  no  Controlling  influence  in  the  fed- 
eral  courts.*^  But  in  a  suit  by  a  dient  against  his  attorney 
who  has  received  money  for  the  dient  under  an  award 
against  the  United  States,  the  question  whether  the  award 
and  the  receipt  for  the  money  paid  under  it  are  admissible 
in  evidence,  depends  either  upon  the  local  or  the  general 
law  of  evidence,  but  in  any  case  does  not  present  a  federal 
question.** 

Regulation  by  State  Statute 

Where  a  State  Statute  makes  specific  provision  as  to  the 
introduction,  admissibility,  or  effect  of  particular  evidence, 
it  will  be  adopted  and  applied  by  the  federal  courts  in 
that  State  in  the  trial  of  civil  suits  (as  also  the  decisions 
of  the  State  courts  construing  it),  provided  it  is  not  in  con- 
flict  with  any  rule  established  on  the  same  subject  by  act 
of  Congress.**  It  is  not  necessary  that  the  State  law  should 
be  merely  in  affirmance  of  the  rule  of  the  common  law; 
although  it  may  be  directly  contrary  to  the  common-law 
rule,  it  is  none  the  less  obligatory  on  the  federal  courts.^* 
And  an  authoritative  ruling  of  the  highest  court  of  the  State 
upon  its  interpretation  will  be  equally  obligatory,  although 

4«  Whltford  V.  Clark  County,  119  U.  8.  522,  7  Sup.  Ct  306,  30  U 
Ed.  500. 

*7  Sackett  v.  McCaffrey,  131  Fed.  219,  65  C.  C.  A.  205. 

48  Sberman  y.  GrinneH,  144  U.  S.  198,  12  Sup.  Ct.  574,  36  L.  Ed. 
403. 

«9Fowler  y.  Hecker,  4  Blatchf.  425,  Fed.  Cas.  No.  5,001;  Jacobson 
y.  Massacbusetts,  197  U.  S.  11,  25  Snp.  Ct.  358,  49  L.  Ed.  643.  See 
an  early  decision  to  the  contrary  in  Craig  y.  Brown,  3  Wash.  0.  U. 
503,  Fed.  Cas.  No.  3^30. 

so  Fowler  y.  Hecker,  4  Blatchf.  425,  Fed.  Cas.  No.  5,001. 
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the  federal  court  may  think  it  erroneous  in  principle  or 
contrary  to  sound  rules  of  statutory  construction.**  For 
example,  a  State  law  which  authorizes  the  admission  in 
cvidence  of  the  testimony  of  a  witness  given  on  a  former 
trial  of  the  same  case,  when  the  witness  is  dead  or  beyond 
the  Jurisdiction  of  the  court,  is  not  in  conflict  with  any 
federal  Statute,  and  may  properly  be  applied  in  an  action  at 
law  in  a  federal  court  sitting  within  the  State,  where  the 
witness  is  without  the  district  and  more  than  one  hundred 
miles  distant  from  the  place  of  trial.**  So  the  federal 
courts  will  follow  the  decisions  of  the  State  supreme  court 
as  to  the  admissibility  in  evidence  of  certified  copies  of 
deeds,  without  accounting  for  the  absence  of  the  Originals, 
and  as  to  the  various  curative  acts  concerning  deeds  im- 
properly  or  defectively  acknowledged,  and  as  to  the  force 
and  effect  of  the  recording  acts  of  the  State."'  Again,  a 
State  Statute  requiring  each  party  in  an  action  of  ejectment 
to  file  with  his  pleading  copies  of  all  deeds  or  other  written 
Instruments  of  title  on  which  he  relies,  and  providing  that 
the  adverse  party  shall,  by  his  pleading,  except  to  any  of 
such  documentary  eyidence  to  which  he  may  wish  to  ob- 
ject,  which  except ions  shall  be  passed  on  by  the  court,  and 
that  all  objections  not  so  taken  shall  be  waived,  prescribes 
a  statutory  rule  of  evidence  which  will  be  enforced  by  the 
federal  courts  in  the  State.** 

Common-Law  Rules 

There  are  some  decisions  to  the  effect  that  the  decisions 
of  the  courts  of  a  State  construing  common-law  rules  of 
evidence  are  not  obligatory  on  the  federal  courts,  that  such 
decisions  are  merely  persuasive  authority,  and  while  the 
federal  courts  will  follow  them  when  the  question  at  issue 
is  balanced  with  doubt,  yet  they  will  not  be  governed  by 
such  decisions  when  they  appear  to  be  at  variance  with 
the  great  weight  of  authority.'*     But  the  majority  of  the 

81  Wrlght  V.  Taylor,  2  Dill.  23,  Fed.  Cas.  No.  18,096. 

«2  Toledo  Tractlon  Co.  v.  Cameron,  137  Fed.  48,  69  C.  C.  A.  28. 

B8  Wrlght  V.  Taylor,  2  DIU.  23,  Fed.  Cas.  No.  18,098. 

64  Alexander  v.  Gordon,  101  Fed.  91,  41  C.  C.  A.  228. 

65  Union  Pac.  Ry.  Co.  v.  Yates,  79  Fed.  584.  25  C.  C.  A.  103,  4a 
L.  R.  A.  563  (as  to  the  propriety  of  readlng  medical  books  to  the 
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cases  on  the  point  hold  a  contrary  view.  They  make  no 
distinction  between  a  local  rule  of  evidence  which  is  based 
on  a  local  Statute  and  one  which  is  settled  by  the  adjudi- 
cations  of  the  local  courts,  holding  either  to  be  imperative 
as  a  "law"  of  the  State  and  in  that  sense  binding  on  the 
federal  courts,  provided  only  that  it  is  not  in  conilict  with 
any  act  of  Congress.'* 


COMPETENCY  OF  WITNESSES 

210.  Questions  conceming  the  competency  of  witnesses,  in 
trials  in  the  federal  courts  at  common  law  and  in 
equity  and  admiralty,  are  to  be  determined  in  ac- 
cordance  with  the  law  of  the  State  in  which  the 
court  is  heldy  except  as  to  certain  matters  specific- 
ally  regulated  by  act  of  Coogress. 

The  federal  Statute  on  this  subject  pro  vi  des  that  "in  the 
courts  of  the  United  States  no  witness  shall  be  excluded  in 
any  action  on  account  of  color,  or  in  any  civil  action  be- 
cause  he  is  a  party  to  or  interested  in  the  issue  tried ;  pro- 
vided, that  in  actions  by  or  against  executors,  adminis- 
trators,  or  guardians,  in  which  judgment  may  be  rendered 
for  or  against  them,  neither  party  shall  be  allowed  to  tes- 
tify  against  the  other,  as  to  any  transaction  with,  or  State- 
ment by,  the  testator,  intestate,  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.     In  all  other  respects,  the  laws  of 

Jury  as  independent  evidence  of  the  opinions  therein  expressed): 
Hardlng,  Whltman  &  Co.  v.  York  Knlttlng  Mills  (0.  C.)  142  Fed.  228 
(as  to  varying  a  written  contract  by  parol  evidence). 

66  McNlel  ▼.  Holbrook,  12  Pet.  84,  9  L.  Ed.  1009 ;  Wrlght  v.  Bales. 
2  Black,  535,  17  U  Ed.  264;  Gonnecticut  Mut.  Life  Ins.  Co.  v. 
Union  Trust  Co.,  112  TJ.  S.  250,  5  Sup.  Ct  119,  28  L.  Ed.  708; 
In  re  Fisk,  113  U.  S.  720,  5  Sup.  Ct  724,  28  L.  Ed.  1117;  Bucher 
V.  Cheshire  R.  Co.,  125  U.  S.  555,  8  Sup.  Ct.  974,  31  L.  Ed.  795: 
Hinds  V.  Kelth,  57  Fed.  10,  6  C.  C.  A.  231 ;  Pooler  v.  United  Stotes, 
127  Fed.  519,  62  C.  C.  A.  317;  Stewart  v.  Morris,  89  Fed.  290,  32  C. 
C.  A.  203;  City  of  Chicago  v.  Baker,  86'  Fed.  753,  30  C.  C.  A.  364: 
United  States  v.  Dunham,  Fed.  Cas.  No.  15,006. 
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thc  State  in  which  the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses  in  the  courts 
of  the  United  States  in  trials  at  common  law  and  in  equity 
and  admiralty."  *^  In  regard  to  this  rather  involved  Stat- 
ute, it  should  be  remarked,  in  the  first  place,  that  the  Pro- 
vision against  the  exclusion  of  a  witness  on  account  of 
color  applies  to  "any  action,"  and  since  this  expression 
is  contrasted  with  the  phrase  "any  civil  action"  in  the  fol- 
lowing  clause,  it  is  evident  that  the  removal  of  a  disqual- 
ification  arising  out  of  race  was  meant  to  be  available  in 
criminal  as  well  as  civil  trials,  while  the  removal  of  the  dis- 
qualification  of  interest  is  restricted  to  civil  suits,  appar- 
ently  excluding  criminal  trials.  In  the  next  place,  it  may 
be  open  to  question  whether  the  phrase  "civil  action,"  as 
here  used,  includes  proceedings  in  equity.  But  apparently 
it  does,  judging  from  the  broad  nature  of  the  phrase  it- 
self  and  from  the  fact  that  Congress,  in  other  similar  Stat- 
utes, has  been  careful  to  distinguish  between  "trials  at 
common  law"  and  equity  suits.  In  the  next  place,  the 
direction  that,  in  other  respects  than  those  specified,  the 
competency  of  witnesses  shall  be  determined  according  to 
the  laws  of  the  several  states  extends  to  proceedings  in 
equity  and  admiralty  as  well  as  to  trials  at  common  law, 
but  excludes  criminal  trials.  Finally,  it  will  be  observed 
that  the  provision  shutting  out  testimony  as  to  transac- 
tions  with,  or  Statements  by,  a  deceased  person  or  a  ward 
is  an  exception  to  the  more  general  provision  removing 
the  disqualification  of  interest,  and  that  this  exception  is 
itself  made  subject  to  an  exception,  namely,  that  such  tes- 
timony may  be  given  when  the  witness  is  called  by  the  op- 
posite  party,  or  wheri  the  court  requires  him  to  testify. 

As  to  all  the  particular  matters  regulated  by  this  Statute, 
the  Statute  itself  must  govern  in  all  proceedings  in  the 
federal  courts,  the  laws  and  decisions  of  the  State  in  which 
the  court  is  sitting  being  entirely  disregarded,  or  rather, 
having  no  constraining  force  whatever  as  against  the  ex- 
press  terms  of  the  federal  Statute.*'*     Thus,  although  the 

•T  Rev.  St.  ü.  S.  S  858  (U.  S.  Comp.  St.  1901,  p.  659). 
«8  Whltford  v.  Clark  County,  119  TJ.  S.  522,  7  Sup.  Ct.  306,  30  L. 
Ed.  500;    Potter  v.  Third  Nat.  Bank,  102  ü.  S.  laS,  26  L.  Ed.  111: 
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local  Statute  may  absolutely  and  in  all  events  disqualify  a 
witness  from  testifying  to  conversations  or  personal  trans- 
actions  had  with  a  person  since  dead,  yet  this  has  no  e£Fect 
in  the  federal  courts,  where,  under  the  act  of  Congrcss^ 
such  testimony  is  admissible  when  the  witness  is  called  by 
the  opposite  party  or  required  by  the  court  to  givc  his  evi- 
dence.*'*  And  so,  on  the  other  hand,  since  congress  has 
seen  fit  to  remove  the  disqualification  of  interest,  with  a 
Single  exception  (in  suits  by  or  against  executors,  etc.)» 
its  legislation  must  be  regarded  as  exclusive,  and  the  ex- 
ception cannot  be  enlarged  or  added  to  by  the  Statutes  of 
any  State.*®  But  the  exception  must  be  restricted  to 
its  proper  antecedent.  And  in  this  light  it  has  been  held 
that  the  federal  Statute  does  not  provide  for  the  particular 
case  covered  by  a  Statute  in  force  in  Indiana,  which  ex- 
cludes,  as  against  the  heirs  or  representative  of  a  decedent^ 
the  testimony  of  one  who  has  acted  as  an  agent  in  making 
or  continuing  a  contract  with  such  decedent ;  and  therefore 
the  local  Statute  may  and  should  be  accepted  as  a  rule  of 
decision  as  to  the  competency  of  the  witness  in  this  par- 
ticular case  in  the  federal  courts.** 

The  Statute  provides  that,  "in  other  respects"  than  those 
particularly  mentioned,  the  laws  of  the  State  in  which  the 
court  is  held  shall  determine  questions  as  to  the  competency 
of  witnesses  in  the  federal  courts.  This  applies  as  well 
to  suits  in  equity  as  to  actions  at  law.**  But  this  part  of 
the  Statute  is  not  regarded  as  imposing  a  riew  duty  on  the 
courts  of  the  United  States,  or  creating  a  new  rule  for 
their  government,  at  least  so  far  as  regards  suits  at  common 
law.  It  merely  affirms,  or  gives  the  sanction  of  Congress 
to,  a  rule  which  they  had  already  regarded  as  binding  on 
them.  For  it  was  the  accepted  doctrine  that,  in  regard  to 
the  competency  of  witnesses,  as  in  regard  to  other  ques- 
tions in  the  law  of  evidence,  the  federal  courts  were  bound 

Goodwin  y.  Fox,  129  U.  S.  631,  9  Sup.  Ct.  367,  32  L.  Ed.  805;  Morris 
V.  Norton,  75  Fed.  912,  21  C.  C.  A.  553. 

B*  Travis  y.  Nederland  Life  Ins.  Co.,  104  Fed.  486.  43  G.  C.  A«  €68. 

eo  White  v.  Wansey,  116  Fed.  345,  53  C.  C.  A.  634. 

•1  Continental  Nat  Bank  y.  Heilman  (G.  G.)  81  Fed.  36. 

•>  Rowland  y.  Biesecker  (O.  G.)  181  Fed.  128. 
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to  obscrvc  the  Statutes  and  decisions  of  the  State  wherein 
they  sat,  under  the  provision  of  the  original  Judiciary  Act 
of  1789,  that  "the  laws  of  the  several  states,  except  where 
the  Constitution,  treaties,  or  Statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  where  they  apply."  Thus, 
before  the  passage  of  this  act  of  Congress,  it  was  decided 
that  if  the  laws  of  a  particular  State  allowed  parties  to  an 
action  to  be  examined  as  witnesses  in  their  own  belialf, 
they  constituted  a  rule  which  the  federal  courts  in  that 
State  were  bound  to  adopt  and  apply,  though  contrary  to 
common-law  doctrines  and  contrary  to  a  specific  rule  of  the 
federal  courts.**  There  are  numerous  other  restrictions  in 
the  laws  of  the  several  states  which  this  act  of  Congress 
makes  operative  in  the  federal  courts.  For  example,  the 
question  whether  a  wife  may  be  required  or  permitted  to 
testify  for  or  against  her  husband  in  a  civil  suit,  or  vice 
versa,  depends  upon  the  local  law.  If  such  testimony  is 
admitted  in  the  State  courts,  it  must  also  be  admitted  in 
the  federal  courts  in  that  State;  if  excluded  in  the  one,  it 
must  be  excluded  in  the  other.**  Thus,  where  the  law  of  the 
State  provides  that  a  wife  shall  not  be  examined  as  a  witness 
for  or  against  her  husband  without  his  consent,  nor  as  to 
any  communicätion  made  to  her  by  him  during  the  mar- 
riage  relation,  the  wife  of  a  bankrupt,  under  examination  as 
a  witness  in  the  bankruptcy  proceedings,  cannot  be  required 
to  disclose  any  Communications  made  to  her  by  her  hus- 
band respecting  his  property  or  his  income.**  So  also,  the 
United  States  courts  will  give  effect  in  proceedings  before 
them,  to  a  law  of  the  State  which  prohibits  the  disclosure 
of  instructions  given  by  a  testator  to  an  attorney  employed 
to  draw  his  will,**  and  to  one  which  protects  taxpayers 

•s  Ryan  y.  Bindley,  1  Wall.  66,  17  L.  Ed.  659;  Dibblee  v.  Fumlss, 
4  Blatchf.  262,  Fed.  Cas.  No.  3,888. 

•4  Northwestern  Union  Packet  Co.  y.  Olough,  20  Wall.  528,  22  L. 
Ed.  406;  Lucas  v.  Brooks,  18  Wall.  436,  21  L.  Ed.  779;  Wooster 
v.  HUI  (C.  C.)  22  Fed.  830. 

es  In  re  Jefferson  (D.  C.)  96  Fed.  826. 

••  Butler  V.  Fayerweather,  91  Fed.  458,  83  C.  O.  A.  625. 
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from  the  introduction  in  evidence  against  them  of  the  sworn 
inventories  of  their  propcrty  which  they  are  required  to 
file,  by  prohibiting  the  assessors  of  taxes  from  disclosing 
the  Contents  of  such  inventories  and  forbidding  the  mu- 
nicipal  officers  having  the  custody  of  them  from  producing 
or  exhibiting  them.^^  So  again,  if  the  local  Statute  pro- 
vides  that  a  practising  physician  or  surgeon  shall  not  be 
perm'itted  to  disclose  any  information  which  he  acquired 
while  attending  a  patient  in  his  professional  capacity  and 
which  concerned  the  patient's  ailment  or  was  necessary  to 
enable  him  to  prescribe  for  him  or  treat  him,  this  rule  is 
obligatory  upon  the  federal  courts  in  that  state,  and  will  be 
observed  and  enforced  whenever  a  physician  is  called  as  a 
witness  in  a  civil  proceeding  in  those  courts,'®  and  the 
question  whether  the  relation  of  physician  and  patient  so 
existed  as  to  exclude  the  former's  testimony  in  such  cases 
depends  upon  the  construction  of  the  State  Statute,  and  as 
to  this,  the  decisions  of  the  highest  court  of  the  State,  if 
any  there  be,  will  be  accepted  by  the  federal  courts  as  ab- 
solutely  binding  on  them.'* 

EVIDENCE  IN,  CRIMINAL  CASES 

211.  The  rules  of  evidence  governing  the  federal  courts  in 
criminal  cases  are  those  which  were  in  f orce  in  the 
particular  State  at  the  time  the  federal  courts  were 
established  therein,  subject  to  such  changes  as 
have  been  made  by  act  of  Congress  in  regard  to 
particular  matters,  but  not  affected  by  subsequent 
State  laws  or  decisions. 

In  several  particulars  the  common-law  rules  of  evidence, 
as  applicable  to  the  trial  of  criminal  offenses,  have  been 
changed  by  the  legislation  of  Congress.     But  aside  from 

«7  Witters  V.  Sowles  (C.  C.)  32  Fed.  130. 

««Connecticut  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  ü.  S. 
250,  ö  Sup.  Ct.  119,  28  li.  Ed.  708.  But  see  Doli  v.  Bquitable  Life 
Assur.  Soc.  of  the  United  States,  138  Fed.  705,  71  C.  C.  A.  121. 

«»  Supreme  Lodge  K.  of  P.  y.  Meyer,  ld8  ü.  S.  508,  25  Sup.  Ct. 
754,  49  L.  Ed.  1146. 
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these  matters,  it  was  carly  declared  by  the  United  States 
Supreme  Court  that  the  courts  of  the  federal  System  would 
be  governed,  in  the  trial  of  criminal  actions  and  proceed- 
ings,  by  the  law  of  the  particular  State  in  which  they  were 
held,  as  the  same  existed  at  the  time  of  the  establishment 
of  the  federal  circuit  and  district  courts  by  the  enactment 
of  the  original  Judiciary  Act  of  1789,  the  laws  of  the  sev- 
eral  states  applicable  to  such  matters  then  exhibiting  some 
local  variations  or  differences,  but  being  substantially,  and 
to  all  practical  intents  and  purposes,  identical  with  the 
common  law/®  Thus,  in  Pennsylvania,  in  1789,  a  person 
convicted  of  and  sentenced  for  any  infamous  crime  was  in- 
competent  to  testify  as  a  witness  in  the  State  courts;  and 
therefore  a  person  in  that  Situation  is  held  incompetent  to 
testify  in  criminal  trials  subsequently  held  in  the  federal 
courts  sitting  in  that  State/ ^  In  regard  to  the  newer  states, 
it  is  not  quite  so  clear  whether  the  federal  courts,  in  crim- 
inal cases,  should  administer  the  rules  of  evidence  in  force 
in  their  courts  at  the  time  of  their  coming  into  ,the  Union, 
or  should  revert  to  the  common-law  rules  of  1789.  But  the 
opinion  has  been  judicially  advanced,  in  the  case  of  Col- 
orado, that  the  rules  of  evidence  governing  the  federal 
courts  there  held,  in  such  cases,  are  those  which  were  in 
force  in  the  territory  at  the  time  it  was  admitted  as  a  State 
and  created  a  federal  district/*  Generally  speaking,  how- 
ever,  and  neglecting  unimportant  local  variations,  it  is  the 
common  law  of  England,  modified  only  by  the  Statutes  of 
Congress,  which  prevails  in  regard  to  the  competency  of 
witnesses  and  the  admissibility  of  evidence  in  criminal 
cases  in  the  United  States  courts/'  It  is  clearly  established 
that  no  act  of  Congress  requires  those  courts  to  follow  or 
adopt  subsequent  State  laws  or  decisions  as  their  guide  in 

TO  United  States  v.  Reld,  12  How.  361,  13  L.  Ed.  1023.  And  see 
United  States  v.  Nye  (C.  C.)  4  Fed.  890;  United  States  v.  Hughes 
(D.  C.)  175  Fed.  238;  Erwin  v.  United  States  (D.  C.)  37  Fed.  470,  2 
L.  R.  A.  229. 

Ti  United  States  v.  Hughes  (D.  0.)  175  Fed.  238. 

T2  Withaup  V.  United  States,  127  Fed.  530,  62  C.  0.  A.  328. 

1 8  Erwin  v.  United  States  (D.  G.)  37  Fed.  470,  2  L.  B.  A«  229; 
Lang  V.  United  States,  133  Fed.  201,  66  C.  0.  A.  255. 


•688  STATE  DBCISIONS  ON  PROCBDUBB  AND  EVIDENCB     (Ch.  18 

these  cases.  The  thirty-fourth  section  of  the  Judiciary  Act 
of  1789  applies  only  to  "trials  at  common  law."  The  act  of 
1864  applies  to  "trials  at  common  law  and  in  equity  and 
admiralty."  The  Conformity  Act  of  1872  applies  to  "civil 
-causes  other  than  equity  and  admiralty  causes."  All  of 
these,  by  necessary  implication,  exclude  the  trial  of  crim- 
inal  offenses/*  Hence  no  State  Statute  nor  any  decision 
of  its  Courts  subsequent  to  1789  (or  at  any  rate  subsequent 
to  its  admissionas  a  State)  can  affect  the  rules  of  criminal 
evidence  in  the  federal  courts.^"  Thus,  for  instance,  a  State 
Statute  requiring  corroboration  of  the  testimony  of  an  ac- 
complice  in  a  criminal  case  is  not  applicable  to  a  prose- 
cution  in  a  federal  court,  which,  in  the  absence  of  a  Statute 
of  the  United  States  on  the  subject,  is  govcrned  by  the 
common-law  rule.^* 

T4  United  States  v.  Brown,  1  Sawy.  531,  Fed.  Gas.  No.  14,671. 

TBWlthaup  V.  United  States,  127  Fed.  530,  62  C.  O.  A.  328;  Han- 
ley  Y.  United  States,  123  Fed.  849,  59  C.  C.  A«  153 ;  Lang  y.  United 
States,  133  Fed.  201,  66  G.  G.  A.  255. 

76  Hanley  y.  TTnited  States,  123  Fed.  849,  59  G.  G.  A.  153. 
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RETROSPECTIVE  EFFECT  IN  GENERAL 

212.  A  decision  of  a  court  of  last  resort  ovemiling  a  former 
decision  is,  as  a  general  rule,  retrospective  in  its 
Operation,  and  restores  the  rule  or  principle  of  law 
supposed  to  have  been  in  force  before  the  over- 
ruled  decision  was  made. 

According  to  the  theory  of  judicial  precedents,  as  already 
stated  in  these  pages,  the  decision  of  a  court  of  final  au- 
thority  becomes  a  part  of  the  law  of  the  State,  or,  at  the 
least,  it  is  indisputable  evidence  of  what  the  law  is.  But 
if  the  decision  was  wrong  and  a  mistake,  it  has  no  power 
to  change  the  existing  law  or  to  make  that  a  part  of  the 
law  which  was  not  so  before.  Undoubtedly  it  must  stand 
as  an  authoritative  declaration  of  the  law  until  it  is  re- 
versed  by  a  higher  court  or  until  the  court  which  made  it 
shall  entertain  and  declare  a  different  view  of  the  law. 
But  when  this  comes  to  pass,  and  the  earlier  decision  is 
overruled,  it  is  simply  swept  out  of  the  way.  The  theory 
is,  not  that  the  overruled  decision  made  law,  which  is 
changed  by  the  later  decision,  but  that  the  earlier  decision, 
being  a  mistake,  never  was  the  law,  but  that  the  law  is  and 
has  always  been  as  expounded  in  the  later  decision.^    This, 

iTown  of  Hardinsburg  v.  Cravens,  148  Ind.  1,  47  N.  E.  153; 
Mason  v.  A.  E.  Nelson  Cotton  Co.,  148  N.  0.  492,  62  S.  E.  625, 
18  L.  R.  A.  (N.  S.)  1221,  128  Am.  St  Rep.  635;  Genter  School  Tp. 
▼.  State  ex  rel.  Board  of  Gom'rs,  150  Ind.  168,  49  N.  E.  961. 

Black  Jud.Pb.- 
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it  will  be  Seen,  is  not  at  all  like  changing  the  existing  body 
of  law  by  the  repeal  of  a  Statute ;  it  is  more  like  "rcmoving 
a  cloud"  from  the  law.  It  does  not  regard  the  prior  dc- 
cision  as  law,  though  bad  law,  which  must  be  altered, 
but  as  mere  color  of  law  without  any  substance.  Hence 
the  overruling  of  a  decision  relates  back  to  the  date  of  the 
overruled  decision,  operating  retrospectively  upon  all  trans- 
actions  which  can  be  reached  by  it,  and  the  prior  decision 
Stands  as  though  it  had  never  been  made.*  "The  overrul- 
ing of  a  precedent,"  says  Professor  Salmond,  *'is  not  the 
abolition  of  an  established  rule  of  law;  it  is  an  authorita- 
tive  denial  that  the  supposed  rule  of  law  has  ever  existed. 
The  precedent  is  so  treated,  not  because  it  made  bad  law, 
but  because  it  has  never  in  reality  made  any  law  at  all.  It 
has  not  conformed  to  the  requirements  of  legal  efficacy. 
Hence  it  is  that  the  overruling  of  a  precedent^  unlike  the 
repeal  of  a  Statute,  has  retrospective  Operation.  The  de- 
cision is  pronounced  to  have  been  bad  ab  initio."*  Thus, 
for  example,  if  thesupreme  court  of  a  State  holds  an  act 
of  the  legislature  to  be  unconstitutional,  so  long  as  that 
decision  remains  unreversed,  the  act  must  be  regarded  and 
treated  as  invalid;  but  if  the  court  shall  afterwards  come 
to  the  conclusion  that  its  former  decision  was  erroneous 
and  overrule  it,  the  Statute  must  be  regarded  for  all  pur- 
poses  as  having  been  constitutional  and  in  force  from 
the  beginning,  and  the  rights  of  parties  must  be  determined 
accordingly.*  So  again,  a  tender  by  a  mortgagor  in  United 
States  legal-tender  notes,  made  before  the  commencement 
of  foreclosure  proceedings,  must  be  regarded  as  a  valid 
tender,  although  made  at  a  time  when  the  law,  according 
to  the  existing  decisions,  did  not  regard  such  notes  as 
a  legal  tender,  because  the  subsequent  decision  of  the  Su- 
preme  Court  of  the  United  States,  making  them  a  legal 
tender,  is  retrospective  as  to  all  transactions  within  its 
reach.*     It  can  be  very  readily  perceived  that  the  conse- 

s  Boyd  ▼.  State,  53  Ala.  601;   Taliaferro  y.  Bamett,  47  Aik.  359, 
1  S.  W.  702. 
s  Salmond,  Jnrisprudence  (2d  Ed.)  p.  170. 
4  Pierce  v.  Pierce,  46  lud.  86. 
8  Stockton  V.  Dundee  Mfg.  Co.,  22  X.  J.  Eq.  66. 
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quences  of  overruling  a  prior  decision  may  thus  bc  mo- 
mentous.  In  view  of  the  necessary  retroactive  eflFect,  such 
a  Step  may  easily  unsettle  grave  affairs  and  throw  im- 
portant  rights  and  interests  into  confusion  and  embarrass- 
ment.  Hence  the  great  reluctance  of  the  courts  to  take 
the  responsibility  of  overruling  earlier  decisions,  and  their 
frequently  expressed  opinion  that  it  is  better  for  them 
not  to  meddlc  with  a  decision  which  has  become  a  rule  of 
property,  even  though  satisfied  that  it  was  wrong,  because 
the  mistake  can  be  quite  as  effectively  corrected  by  an  act 
of  the  legislature,  with  the  additional  advantage  that  a 
Statute  need  not  be  made  retrospective,  but  can  save  all 
past  acts  and  transactions  and  apply  only  to  future  cases. 
But  if  the  expurgation  of  the  mistaken  decision  is  under- 
taken  by  the  court,  the  overruling  decision  will  be  care- 
fully  restricted  to  the  necessities  of  the  case.  Thus  the 
fact  that  a  supreme  court  overrules  one  proposition  of  an 
earlier  decision  should  not  be  taken  as  an  argument  or  Sug- 
gestion of  unsoundness  as  to  other  separate  and  distinct 
propositions  declared  therein.* 


THE  LAW  OF  THE  CASE 

213.  Though  a  decision  may  be  overruled  with  respect  to 
the  abstract  rule  or  principle  of  law  announced, 
that  does  not  impair  its  conclusive  effect  as  a 
judgment  in  the  particular  case  in  which  it  was 
made,  or  prevent  it  from  continuing  to  be  the  law 
of  that  case. 

A  final  judgment  once  solemnly  pronounced  by  a  court 
of  competent  Jurisdiction  is  res  judicata,  between  the  par- 
ties  and  their  privies,  as  to  all  issues  and  matters  in  con- 
troversy  in  the  case,  and  it  retains  this  conclusive  eflfect 
notwithstanding  the  fact  that  a  subsequent  decision  de- 
clares  that  the  rule  or  principle  of  law  upon  which  it  pro- 
ceeded  was  wrong  or  was  mistakenly  applied  to  the  facts 
of  the  case.    In  other  words,  when  a  judicial  decision,  re- 

•  Pennington  v.  Gillaspie,  68  W.  Va.  641,  61  S.  E.  416. 
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garded  as  a  proposition  of  law,  is  overruled,  in  a  subsequent 
proceeding  between  other  parties,  this  does  not  destroy  its 
effect  as  an  estoppel  nor  throw  open  the  former  litigation.* 
And  further,  in  spite  of  the  fact  that  a  decision  has  been 
overruled  as  incorrect,  it  will  continue  to  be  the  law  of 
the  particular  case  in  which  it  was  made,  and  will  be  fol- 
lowed  in  all  subsequent  proceedings  in  that  same  case,  al- 
though  it  can  no  longer  have  any  conclusive  effect  on  other 
parties  having  rights  depending  on  the  same  question.* 
Thus  where  the  supreme  court  of  a  State  decides  that  suits 
to  recover  back  taxes  paid  can  be  brought  only  against  the 
officer  making  the  coUection,  and  a  suit  of  that  character 
is  so  brought,  and  thereafter  the  court  overrules  its  former 
decision,  the  pending  suit  should  be  permitted  to  proceed 
without  objection  on  that  ground.*  So  where  the  supreme 
court  reverses  the  law  as  laid  down  in  a  prior  decision,  and 
the  defendant  in  a  criminal  case  may  have  acted  on  the 
advice  of  counsel,  based  on  the  law  as  declared  in  the  first 
opinion,  a  new  trial  will  be  ordered,  in  order  that  he  may 
establish  his  defense  in  accordance  with  the  former  ruling, 
if  he  is  entitled  to  do  so,  although  the  new  constniction  put 
upon  the  Statute  will  be  applied  to  all  future  cases.^*  So 
a  party  in  an  action  at  law  who  accepts  the  decision  of  an 
intermediate  appellate  court  that  his  remedy  is  in  cquity, 
instead  of  taking  the  opinion  of  the  court  of  last  resort 
thereon,  makes  the  decision  the  law  of  the  case,  and  his 
right  to  sue  in  equity  is  not  defeated  by  a  subsequent  de- 
cision of  the  court  of  last  resort  in  a  similar  case,  estab- 
lishing  the  rule  that  the  remedy  is  at  law,  although  that 
decision  may  control  as  to  the  amount  of  the  recovery.** 

7  State  ex  rel.  Wrlght  y.  Sayage,  64  Neb.  684,  91  N.  W.  567. 

8  Bradshaw  y.  Dulath  Imperial  MiU  Ck>.,  52  Minn.  50,  63  N.  W. 
1066;  Reeve  v.  Ck>lusa  Oas  &  Electric  Ck>.,  151  GaL  29,  91  Paa  802; 
McMaster  t.  Dyer,  44  W.  Ya.  644,  29  8.  E.  1016;  State  ex  rel 
Moore  v.  Board  of  Com'rs  of  Clinton  County,  162  Ind.  680»  68  N.  B. 
295 ;  Harris  v.  Jex,  55  N.  Y.  421,  14  Am.  Rep.  285. 

•  Kelley  v.  Bhoads,  7  Wyo.  237,  51  Pac.  593,  39  Ij.  R.  A.  694,  75 
Am.  St.  Rep.  904. 

xo  State  Y.  Bell,  136  N.  G.  674,  49  S.  E.  163. 

xiGampbell  v.  Ferth  Amboy  Mut.  Loan,  Homestead  &  Bnildlnc 
ABS'n,  76  N.  J.  Bq.  347,  74  Atl.  144. 
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SAVING  OF  VESTED  RIGHTS  AND  CONTRACTS 

214.  Where  rights  of  property  have  accnied,  and  contracts 
have  been  made,  in  reliance  upon  the  law  as  de- 
clared  by  a  decision  of  the  conrt  of  last  resort,  and 
were  valid  at  the  time  of  their  inception  under 
such  decision,  a  subsequent  decision,  overruling 
the  prior  decision  and  reversing  the  nile  of  law 
thereby  established,  will  not  be  allowed  to  retro- 
act  so  as  to  destroy  those  rights  or  invalidate  those 
contracts. 

"We  hold  the  doctrine  to  be  sound  and  firmly  estab- 
lished,"  says  the  Supreme  Court  of  Alabama,  "that  rights  to 
property  and  the  benefits  of  Investments  acquired  by  con- 
tract,  in  reliance  upon  a  Statute  as  construed  by  the  su- 
preme court  of  the  State,  and  which  were  valid  contracts 
under  the  Statute  as  thus  interpreted,  when  the  contracts 
or  investments  were  made,  cannot  be  annulled  or  divested 
by  subsequent  decisions  of  the  same  court  overruling  the 
former  decisions ;  that  as  to  such  contracts  or  investments, 
it  will  be  held  that  the  decisions  which  were  in  force  when 
the  contracts  were  made  had  established  a  rule  of  proper- 
ty, upon  which  the  parties  had  a  right  to  rely,  and  that 
subsequent  decisions  cannot  retroact  so  as  to  impair  rights 
acquired  in  good  faith  under  a  Statute  as  construed  by  the 
former  decisions."^*  Although  the  opinion  here  quoted  re- 
lated to  decisions  upon  the  construction  of  Statutes,  the 
general  principle  laid  down  is  by  no  means  confined  to 
precedents  of  that  character,  but  is  applied  generally  by 
the  courts,  in  overruling  former  decisions,  for  the  saving  of 
rights  and  contracts,  whether  they  grew  out  of  a  Statute 
or  rested  upon  the  judicial  interpretation  of  the  common 
law.*'    The  general  principle  is  that  a  person  who  acts  in 

IS  Farrior  y.  New  England  Mortgage  Security  Co.,  02  Ala.  176, 
9  South.  532,  12  L.  R.  A.  856. 

18  Ohio  Rlyer  R.  Co.  v.  FiBher,  115  Fed.  029,  53  C.  C.  A.  411; 
In  re  Dnnham,  Fed.  Cas.  No.  4,146;  Center  School  Tp.  v.  State 
ex  rel.  Board  of  School  Com'rs,  150  Ind.  168,  49  N.  E.  961 ;  Hihblts 
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accordance  with  the  law  as  laid  down  by  the  highest  tri- 
bunal  in  the  State,  while  it  is  still  the  law,  shall  not  suffer 
because  it  is  subsequently  set  aside.^*  Thus,  if  the  validity 
of  a  contract 'depends  upon  the  construction  of  a  Statute 
or  upon  its  constitutionality,  it  is  to  be  tested  by  the  State 
of  the  judicial  decisions  existing  at  the  time  it  was  made, 
and  a  subsequent  change  of  opinion  on  the  part  of  the 
Courts  will  not  be  allowed  to  impair  the  Obligation  of  that 
contract,*'*  but  it  will  continue  to  be  recognized  as  valid, 
if  valid  at  its  inception,  and  it  will  be  given  the  same  effect 
as  if  no  change  in  the  decisions  had  taken  place.**  And  on 
the  same  principfe,  contracts  made  on  the  faith  of  the  law 
as  enunciated  in  a  decision  of  the  court  of  last  resort,  in 
the  absence  of  fraud,  misrepresentation,  or  want  of  knowl- 
edge  of  the  facts,  will  not  be  set  aside  because  of  a  subse- 
quent decision  of  the  same  court  overruling  the  former  one, 
since  a  mistake  of  law  is  no  ground  for  relief.*^  So  again, 
where  municipal  bonds  were  adjudged  to  be  valid  at  the 
time  of  their  issue,  by  the  judgment  of  the  highest  court 
of  the  State,  and  have  passed  into  the  hands  of  bona  fide 
holders  for  value,  who  purchased  in  reliance  on  that  de- 
cision, their  owners  cannot  be  prevented  from  enforcing 
them  notwithstanding  a  subsequent  change  of  opinion  on 
the  part  of  the  court,  which  results  in  the  overruling  of 
the  original  decision  and  a  ruling  against  the  validity  of  the 
bonds.*®    A  policy  of  life  insurance  is  also  one  of  the  forms 

y.  Jack,  97  Ind.  570,  49  Am.  Rep.  478;  Hollaman  t.  El  Arco  Mines 
Co.^  137  App.  Div.  862,  122  N.  Y.  Supp.  852;  Metzger  v.  Greiner, 
29  Ohio  Gir.  Ct.  R.  447.  But  see  Addison  School  Tp.  y.  School 
City  of  ShelbyviUe,  21  Ind.  App.  707,  52  N.  K,  105. 

i^HoUinshead  y.  Von  Glahn,  4  Minn.  190  (GU.  131);  Geddes  v. 
Brown,  5  PMla.  (Pa.)  180. 

18  Byrum  v.  Henderson,  151  Ind.  102,  51  N.  E.  94;  Lewis  v. 
Symmes,  61  Ohio  St.  471,  56  N.  B.  194,  76  Am.  St  Rep.  428;  Fal- 
eoner  y.  Simmons,  51  W.  Va.  172,  41  S.  E.  193.  But  see  Moimtaln 
Grove  Bank  v.  Douglas  County,  146  'Slo.  42,  47  S.  W.  944. 

1«  Stephenson  y.  Boody,  139  Ind.  60,  38  N.  E.  331.  But  see  Allen 
V.  Allen  (Cal.)  27  Pac.  30. 

17  Pittsburgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.,  118 
Mich.  109,  76  X.  W.  395. 

18  City  of  Kenosha  v.  Lamson,  9  Wall.  477,  19  L.  Ed.  725;    Ridi- 
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of  contract  protected  by  this  principle,  and  it  will  be  inter- 
preted  and  enforced  in  accordance  with  the  decisions  of 
the  courts  existing  at  the  time  it  was  written,  and  with  ref- 
erence  to  which  it  may  be  supposed  to  have  been  framed, 
rather  than  according  to  later  and  contrary  decisions.**  So 
also  a  franchise  which  was  granted  under  a  Statute  sup- 
posed at  the  time  to  be  valid,  its  constitutionality  not  hav- 
ing  been  questioned,  and  which  was  founded  on  a  good 
consideration,  will  not  be  destroyed  by  a  subsequent  de- 
cision  holding  the  Statute  invalid;  to  this  extent  and  for 
this  purpose,  the  new  decision  will  not  be  given  a  retro- 
active  Operation.**  But  it  is  an  important  and  necessary 
limitation  upon  this  general  rule  that  the  decision  upon 
which  a  party  relies,  and  upon  which  his  title  or  his  con- 
tract is  rested,  should  have  been  given  by  the  court  of  last 
resort  in  the  State.  The  judgment  of  an  inferior  court, 
even  if  it  is  not  appealed,  is  in  no  sense  binding  on  the 
higher  court;  and  any  one  who  relies  on  it  as  a  basis  for  a 
contract  or  a  title,  does  so  at  his  own  peril.  If  the  court 
of  last  resort  afterwards  lays  down  a  contrary  rule,  the 
inferior  courts  will  be  bound  to  adopt  and  follow  it,  and 
a  party  so  situated  cannot  claim  that  an  exception  shall 
be  made  in  his  favor.** 


SAME;   SHOWING  INDIVIDÜAL  RIGHTS  AND 

INJURY 

215.  In  Order  that  an  earlier  decision  should  be  foUowed 
and  applied  in  a  particular  case,  rather  than  a  later 
and  overruling  decision,  it  must  appear  that  the 
right  or  interest  in  suit  was  settled  in  accordance 

ardson  v.  MarshaU  Ck)uiity,  100  Tenn.  346,  45  S.  W.  440;    State  v. 
City  of  Bristol,  109  Tenn.  315,  70  S.  W.  1031. 
1»  Diehm  v.  Northwestern  Mut.  Life  Ins.  Co.,  129  Mo.  App.  256,  108 

S.  W.  139. 

20  State  ex  rel.  Herman  v.  Oakwood  St.  Ry.,  30  Ohio  Cir.  Ct.  R. 

632. 

21  Chicago  Theological  Semlnary  y.  Feople  ex  rel.  Raymond,  189 
in.  439,  59  N.  B.  977,  afBrmed  188  U.  S.  662,  23  Sup.  Ct  386,  47  L. 
Ed.  641. 
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with  such  earlier  deciäion  and  in  reliance  thereon, 
and  that  the  party  has  a  real  and  meritorious  daim 
which  would  be  frustrated  by  a  change  of  decision. 

It  has  been  emphatically  stated  that  a  court  is  not  bound 
to  follow  an  earlier  and  overruled  decision,  in  a  particular 
case,  unless  its  refusal  to  do  so  would  amount  to  setting 
a  trapy  into  which  interested  parties  had  been  induced  to 
enter,  and  from  which  they  could  not  escape  without  ir- 
reparable injury.**  And  undoubtedly  it  is  correct  to  say 
that  a  party  cannot  claim  the  benefit  of  a  decision  which 
has  been  overruled,  merely  because  it  is  favorable  to  bis 
case,  or  without  showing  that  he  himself  relied  upon  it  as 
an  authoritative  Statement  of  the  law,  and  entered  into  the 
contract,  deed,  or  title  in  question  in  consequence  of  such 
reliance,  and  that  he  has  rights  of  a  meritorious  nature 
which  would  be  destroyed  or  seriously  impaired  by  a  change 
of  decision  as  applied  to  his  case.'*  Such  a  showing  is  not 
made,  for  instance,  where  it  appears  that  a  party  could  not 
have  relied  on  or  been  misled  by  a  particular  decision,  since 
the  transaction  in  question  was  completed  before  its  Pro- 
mulgation,** or  when  there  is  nothing  whatever  to  show 
the  date  of  the  conveyance  which  is  in  litigation,  and  there- 
fore  nothing  to  connect  it  with  any  particular  State  of  the 
judicial  decisions.**  Again,  it  is  necessary  that  the  par- 
ticular decision  on  which  the  party  relied  should  have  been 
one  of  such  a  character  as  to  justify  his  shaping  his  con- 
tracts  or  transactions  with  reference  to  it.  This  is  not 
the  case  with  a  decision  of  an  inferior  State  court,  as  was 
shown  in  the  preceding  section.  And  even  a  ruling  of  the 
court  of  last  resort  is  not  to  be  relied  on  where,  before  the 
occurrence  of  the  act  or  contract  in  question,  that  court 

sa  Diamond  Flate  Glase  Co.  v.  Knote,  38  Ind.  App.  20,  77  N.  E. 
d54. 

2»Town  of  Hardinsburg  v.  Cravens,  148  Ind.  1,  47  N.  E.  153; 
Diamond  Plate  Glasa  Co.  y.  KnotOv  38  Ind.  App.  20,  77  N.  E.  d54; 
Thompson  y.  Henry,  153  Ind.  56,  54  N.  E.  109;  Crlgler  y.  Shepler, 
79  Kan.  834,  101  Pac.  619,  23  U  R.  A.  (N.  8.)  500. 

s«  LoYeJoy  v.  Stewart,  23  Minn.  94. 

S5  Thompson  y.  Henry,  153  Ind.  56,  54  N.  K  109. 
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has  Said  that  the  decision  must  not  be  taken  as  conclusive 
of  the  point  of  law  involved.**  Further,  the  benefit  of  this 
principle  cannot  be  invoked  unless  it  is  shown  that  the 
original  and  overruled  decision,  if  foUowed,  would  fuUy  sus- 
tain  the  claim  of  the  party  seeking  its  benefit,  such  claim 
being  considered  meritorious  in  law.  Por  instance,  a  plain- 
tiff  cannot  complain  of  the  overruling  of  a  former  decision, 
upon  the  faith  of  which  he  resorted  to  mandamus  as  the 
proper  remedy  in  his  particular  case,  when  it  appears  that, 
on  the  merits  of  the  case,  and  even  assuming  the  form  of 
action  to  be  proper,  the  writ  should  be  denied  to  him.*^  So 
a  municipal  corporation  which  has  wrongfully  appropriated 
a  portion  of  a  special  tax  fund,  in  consequence  of  a  judicial 
misinterpretation  of  the  Statute  providing  for  the  Disposi- 
tion of  such  fund,  does  not  acquire  any  vested  rights  there- 
in  such  as  would  be  invaded  by  the  overruling  of  the 
'erroneous  decision.*' 

There  is  also  an  instance,  not  infrequently  occurring,  in 
which  the  agreement  of  parties  will  estop  them  from 
denying  that  their  rights  or  relations  are  governed  by  a 
particular  decision,  though  it  has  been  overruled.  This 
is  the  case  where  they  mutually  agree  to  abide  by  the  re- 
sult  of  a  test  case  between  other  parties.  Thus,  where 
persons,  for  the  purpose  of  avoiding  litigation,  agree  that 
their  rights  shall  be  determined  according  to  the  decision 
to  be  made  in  a  case  pending  in  the  United  States  Supreme 
Court,  which  case  is  heard  by  the  füll  court  and  fully  con- 
sidered, and  the  decision  is  made  under  circumstances 
which  en title  it  to  confidence  as  a  final  adjudication,  such 
persons  are  bound  by  it,  notwithstanding  the  fact  that  it 
is  afterwards  overruled.* • 

2«  State  ex  rel.  American  Freehold  Land  Mtg.  Co.  of  London 
y.  Tanner,  45  Wash.  348,  88  Fac.  321. 

27  Booe  V.  Kenner,  105  Ky.  517,  49  S.  W.  330. 

28  Center  Scbool  Tp.  v.  State  ex  rel.  Board  of  Sehool  Com'rs,. 
150  Ind.  168,  49  N.  E.  961. 

2»  Woodruff  V.  Woodruff,  52  N.  Y.  53. 


698  RE VERSAL  OR  OYERRULINO  OF  DBOISION       (Ch.  19 


SAME;   TAXATION  AND  EXEMPTION 

216.  A  decision  of  the  court  of  last  resort,  recognizing  the 
exemption  of  particular  property  f  rom  taxation  or 
its  nonliability  to  taxation,  will  protect  such  prop- 
erty from  the  subsequent  assessment  and  coUec- 
tion  of  taxes  for  the  period  during  which  it  re- 
mained  in  f orce  as  the  law  of  the  State,  although 
it  is  afterwards  ovemiled,  the  overruling  deci- 
sion not  being  allowed  in  this  case  to  retroact. 

This  rule  is  illustrated  by  the  following  case:  In  1888, 
the  Supreme  Court  of  Ohio  rendered  a  decision  that  stock- 
holders  in  national  banks  were  entitled  to  deduct  from  the 
valuation  of  their  shares  for  purposes  of  taxation  the 
amount  of  their  indebtedness,  and  thereafter  such  deduc- 
tions  were  allowed  and  made.  But  in  1897,  the  court  ren- 
dered a  contrary  decision  upon  the  same  Statutes,  which 
was  affirmed  by  the  Supreme  Court  of  the  United  States. 
And  it  was  then  held  by  the  federal  circuit  court  that  while 
all  stockholders,  including  those  who  were  parties  to  the 
first  decision,  were  subject  to  taxation  in  accordance  with 
the  later  decision,  after  it  was  rendered,  yet  such  decision 
would  not  be  allowed  a  retrospective  Operation,  so  as  to 
authorize  the  State  or  municipalities  to  collect  taxes  on  the 
amount  of  deductions  made  in  previous  years  under  the 
former  decision,  while  that  was  the  law  of  the  State.'*  But 
here,  as  in  other  cases  proper  for  the  application  of  the 
general  rule,  the  decision  relied  on  must  have  been  given 
by  the  court  of  final  authority.  Thus,  in  proceedings  in 
Illinois  for  the  collection  of  taxes  upon  lands  owned  by  a 
theological  seminary,  judgments  were  entered  in  the  county 
court  holding  the  lands  exempt  under  the  charter  of  the 
seminary.  While  these  judgments  were  in  force,  the  sem- 
inary acquired  additional  similar  lands  by  gift  and  also  by 
purchase,  relying  on  the  decision  in  its  favor.    But  it  was 

soMercantlle  Nat.  Bank  y.  Lander  (C.  C.)  109  Fed.  21,  affirmed 
In  Lander  v.  Mercantile  Nat.  Bank,  118  Fed.  785,  55  C.  C.  A.  523. 
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held  that  the  State  was  not  prevented  from  taxing  the  lands 
in  question  under  later  decisions,  since  the  doctrine  of  equi- 
table  estoppely  in  favor  of  one  who  has  relied  on  a  judicial 
construction  of  a  Statute,  applies  only  to  decisions  of  courts 
of  last  resort,  not  of  the  inferior  courts.'*  It  is  also  neces- 
sary,  as  in  other  cases,  that  the  party  should  have  a  real, 
substantial,  and  continuing  right,  to  be  protected  by  fol- 
lowing  the  earlier  decision  rather  than  the  later,  Thus, 
in  a  decision  of  the  Supreme  Court  of  Mississippi,  affirmed 
by  the  Supreme  Court  of  the  United  States,  it  was  held 
that  railroad  companies  which  have  Consolidated  cannot 
claim  protection  from  taxes  accruing  before  the  overruling 
of  a  decision  which  recognized  their  exemption  from  taxa- 
tion,  on  the  ground  of  their  reliance  on  such  decision,  where 
the  taxes  sued  for  accrued  after  their  consolidation,  since 
by  that  act  they  lost  their  exemption,  if  they  had  any.** 

It  must  be  admitted,  however,  that  the  general  rule  above 
stated  does  not  pass  unchallenged.  A  recent  decision  in 
Kentucky,  for  instance,  holds  that,  where  a  decision  of 
the  court  to  the  effect  that  banks  were  not  subject  to 
county  taxation  has  been  overruled,  the  banks  may  there- 
after  be  required  to  pay  county  taxes  for  the  period  dur- 
ing  which  that  decision  was  in  force,  since  it  merely  sus- 
pended  the  collection  of  the  taxes  until  it  was  overruled.** 
It  has  also  been  held  (although  perhaps  the  point  is  not 
so  perfectly  clear)  that  the  overruling  of  a  decision  on 
the  strength  of  which  taxes  were  levied  and  collected  does 
not  Warrant  a  suit  to  recover  back  the  payments.  Thus, 
where,  at  the  time  assessments  were  made  for  a  street  im- 
provement,  the  Statutes  under  which  they  were  laid  were 
regarded  as  constitutional,  and  the  decisions  as  they  then 
existed  declared  such  Statutes  constitutional,  it  has  been 

si  Chicago  Theological  Seminary  y.  People  ex  rel.  Raymond,  189 
lU.  439,  59  N.  B.  977,  affirmed,  188  ü.  S.  662,  23  Sup.  Ct.  386,  47  L. 
Ed.  641. 

saYazoo  &  M.  V.  R.  Co.  v.  Adams,  77  Miss.  194,  315,  28  South. 
956,  affirmed  180  U.  S.  1,  21  Sup.  Ct.  240,  45  L.  Ed.  395. 

ssBohamioii  ▼.  Bank  of  ShelbyvUle^  63  S.  W.  474,  23  Ky.  Law 
Rep.  508. 
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held  that  abutting  property  owners  whosc  lots  werc  as- 
sessed  thereunder  were  not  entitled  to  relief  on  the  ground 
that  the  Statutes,  since  the  assessments  were  made,  had 
been  adjudged  unconstitutional  by  the  supreme  court  of 
the  State*«* 


EFFECT  ON  EXISTING  JUDGMENTS 

217.  A  judgment  which  is  final  er  not  appeäled  from  is  a 
vested  right»  which  will  not  be  impaired  by  the 
subsequent  overruling  of  the  decision  in  accord-. 
ance  witfa  which  it  was  rendered ;  but  if  an  appeal 
from  the  judgment  is  pending,  it  will  be  decided  in 
accotdance  with  the  latest  decision  of  the  court 
of  final  appellate  Jurisdiction. 

When  a  final  judgment  has  been  rendered  by  a  court  of 
competent  Jurisdiction,  the  rights  of  the  parties  are  fixed 
beyond  recall,  and  the  successful  suitor  has  a  vested  right 
in  his  recovery  of  which  he  cannot  lawfully  be  deprived 
either  by  the  legislature  or  by  the  courts.  If  the  judgment 
was  correctly  given  in  accordance  with  the  law  as  under- 
stood  at  the  time,  having  regard  to  the  existing  State  of  the 
decisions,  it  is  not  thereaftef  impeachable.  In  that  case 
the  applicable  maxim  is  "res  judicata  pro  veritate  accipi- 
tur."  If,  at  a  later  day,  the  court  of  last  resort  reconsiders 
and  changes  its  former  rulings,  upon  which  the  judgment 
rested,  the  new  precedent  thus  set  will  govem  the  disposi- 
tion  of  similar  future  cases,  and  may,  to  a  limited  extent^ 
as  already  explained,  operate  retrospectively,  but  will  nei- 
ther  justify  nor  require  the  setting  aside  or  re-examination 
of  existing  judgments.**  But  a  judgment  is  not  final  in 
this  Sense  so  long  as  an  appeal  is  pending  from  it.  This  is 
illustrated  by  a  case  in  the  courts  of  the  District  of  Co- 
lumbia, in  which  a  judgment  was  rendered  by  the  Supreme 

»*  Prlce  V.  City  of  Toledo,  25  Ohio  Clr.  Ct  R.  617. 
SS  Miller  y.  Tyler,  58  N.  Y.  477;   Harburg  y.  Arnold,  87  Mo.  App. 
326. 


J  217)  EFrSOT  ON   EXI8TING   JUDGMENT8  701 

Court  (the  court  of  first  instance)  in  accordance  with  and 
based  on  a  decision  of  the  Court  of  Appeals  in  another  and 
analogous  case.  From  this  judgment  an  appeal  was  taken 
to  the  Court  of  Appeals,  and  while  this  appeal  was  pend- 
ing the  decision  of  the  Court  of  Appeals  in  the  earlier  case 
was  reversed  by  the  Supreme  Court  of  the  United  States. 
Thereupon  it  was  held  that  the  judgment  appealed  from 
must  be  reversed,  because  the  authority  of  the  decision  on 
which  it  rested  had  been  destroyed,  and  the  rule  laid  down 
iy  the  court  of  last  resort  must  be  followed.** 

<•  Macfarland  ▼.  Byrnes,  19  App.  D.  C.  631. 
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Saarterly  Meeting  of  Friends,  by 
.endenhall.  75. 
Whitford  v.  Clark  County.  680,  683. 
Whiting  V.  West  Point.  135. 
Whitley,  Ex  parte,  138. 
Whitlow  T.  NashYiUe,  C.  &  St.  L. 

R.  Co.,  386. 
Whitman  y.  Atkinson,  568. 
Whitman  y.  Mast.  Buford  ft  Bur- 

well  Co.,  382. 
Whitmier  &  FUbrick  Co.  y.  Buifa- 

lo,  560. 
Whitney  y.  Fox,  392. 
Whitney    y.    Whitnev    Elevator   & 

Warehoüse  Co.,  569. 
Whittemore  y.  Cope,  192. 
Whittle  y.  Jones,  274. 
Wick  y.  The  Samuel  Strong,  562. 
Wicomico  County  Com'rs  y.  Ban- 

croft,  589,  590. 
Wiemer  y.  LouisyiUe   Water  Co., 

464. 
Wiggin  y.  Federal  Stock  &  Qrain 
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Wiggins  Ferry  Co.  y.  OhicaM  ft  A. 

R.  Co..  385. 
Wilcox  y.  People,  343. 
Wilkins  y.  Chicago.  St   L.  *  N. 

O.  R.  Co.,  241. 
Wilkins  y.  Philips,  366. 
Wilkinson  y.  Atkinson,  109. 
Wilkinson  y.  Heayeniich,  427. 
Willard  y.  Albertoon.  300. 
Willard  v.  Serpell,  569. 
Willets  y.  Ridgway,  54. 
William  Cramp  &  Sons  Co.  y.  U. 

S.,  312. 
William  Fox  Amüsement  Co.  ▼•  Mc- 

Clellan,  304. 
Williams  y.  Bosson,  210. 
WillUms   y.   Chicago,  R.   1.  *  F. 

R.  Co.,  384. 
Williams    y.    Eggleston,    466. 
Williams  y.  Gaylord,  572. 
Williams  y.  Germaine,  109. 
Williams  y.  Gibbs.  453. 
Williams  y.  Gold  Hill  Min.  Co.,  614. 
Williams  y.  Keith,  302. 
Williams  y.  Kirtland.  504,  512. 
Williams  y.  McFadden,  180. 
Williams  v.  Miles,  58,  285. 
Williams  y.  Stearns,  558. 
Williams  y.  Suffolk  Ins.  Co.,  627. 
Williams  y.  Talladega,  337. 
Williamson  y.  Berry,  505. 
Williamson    y.    Suyoem,    504. 
Willis  y.  Board  of  Com'rs  of  Wy- 

andotte  County,  611,  631. 
Willis  y.  Eastem  Trast  &  Banking 

Co.,  396. 
Willis  y.  Moore.  409. 
Willis  y.  Owen,  225,  22a 
Willson  y.  Binford,  263,  268. 
Wilson,  Appeal  of,  36,  70. 
Wilson  y.  Beckwith,  242,  253. 
Wilson  y.  McMath,  157. 
Wilson  y.  Neal,  562. 
Wilson  y.  North  Carolina,  568. 
Wilson  y.  Perrin,  526. 
Wilson  y.  Perry,  250. 
Wilson  y.  Smith,  585. 
Wilson  y.  Ulysses  Tp.,  59. 
Wilson  y.  Wall,  74. 
Wilson  y.  Ward  Lumber  Co.,  481 
Wilson  y.  White,  408. 
Windham  y;  Chetwynd,  233. 
Windle   y.  Bonebrake,   417,   421. 
Windsor  Say.   Bank  y.  McMahon, 

628,  631. 
Winnebago,  The,  650. 
Winona    &    St.    P.    Land   Co.    t. 

Minnesota,  589. 
Winona  &  St  P.  R.  Co.  ▼.  Plaia- 

yiew,  385. 
Wisconsin  y.  Pelican  Ina.  Co.,  4S6. 
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Wiseman  t.  Beckwith,  258. 

Wisner,  In  re,  890. 

Withaup  V.  ü.  S.,  678.  687,  688. 

Witters  t.  Sowles,  686. 

Woldson  y.  Larson.  643. 

Wo  Lee,  In  re,  59o. 

Wolf  T.  Lowry,  231,  238. 

Wood,  In  re,  587. 

Wood  Y.  Hammond,  108,  406. 

Wood  T.  New  York,  235. 

Wood  T.  State,  103,  408. 

Woodbarn,  Ex   parte.  200. 

Woodruff,  In  re,  166.  181. 

Woodruff  T.   Woodruff.  697. 

Woodward  v.  JewelL  314. 

WooUey  t.  Lyon,  421. 

Woolsey  v.  Cade,  236. 

Woolsey  y.  Dodge,  562. 

Woolaey  t.  Judd,  92. 

Wooster  t.  HandY,  271. 

Wooster  v.  Hill,  685. 

Wooters  y.  Hollingsworth.  298. 

Worswick  Mfg.  Co.  y.  Philadelphia, 

324 
Worthington  y.  Hiss,  268. 
Wren  y.  Dooley,  435. 
Wright  y.  Adams  Ezp.  Co.,  369. 
Wright  y.  Bales,  682. 
Wright  y.  Golumbus,  H.  Y.  &  A. 

R.  Co.,  311. 
Wright  y.  Hooker,  55. 
Wright  y.  Nagle.  49,  607. 
Wright  y.  SüT,  182. 
Wright  y.  Southern  R.  Co.,  649. 
Wright  y.  Susquehanna  Mut.  Fire 

Ins.  Co.,  143. 
Wright  y.  Taylor,  681. 
Wuppermann  y.  The  Garib  Prince, 
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W.  W.  Gargill  Co.  t.  Minnesota, 

552. 
Wyatt  y.  SUte  Board  of  Bqualiaa- 

tion,  50. 
Wyoming  Goal  Min.  Go.  y.  State, 
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Yankton   Say.  Bank  y.   Gutterson, 

390. 
Yarrington  y.  Delaware  &  H.  Go., 

562. 
Yazoo  &  M.  y.  R.  Go.  y.  Adams, 

248,  249,  539,  699. 
Yeates  y.  Illinois  Cent.  R.  Co.,  640. 
Yeatman  y.  Yeatman,  99. 
Yocum  y.  Parker,  480. 
Yolo  Gounty  y.  Bamey,  163. 
York,  Appeal  of.  256. 
York  y.  Conde,  348. 
York  y.  Washbum,  508. 
Young  y.  Downey.  2&4, 
Young  y.   State  Bank  of  Marshall, 

48. 
Young  y.  Templeton.  430. 
Young  y.  Western  Union  TeL  Go., 

405. 


Zacher  y.  Fidelity  Trust  ft  Safety- 

Vault  Co.,  528. 
Zane  y.  Hamilton  Gounty,  492. 
Zeiger  y.  Pennsylyania  R.  Go.,  544» 

Zeikus  y.  Florida  E.  G.  R.  Co.,  381. 
Zinsser  y.  Krueger,  196. 
Zufall  y.  U.  S.,  397. 
Zug,  In  r«,  505. 
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ABATBMENT,  PLEA  IN, 

Dedslon  on,  as  tbe  "law  of  tbe  case/*  278. 

ACKNOWLEDGMBNT  OF  DBEDS,    . 

Federal  courts  follow  State  decisions  as  to,  518. 

ACTS  OF  CONGRESS, 

Maxim  of  stare  deoisis  applied  to  decisions  construlng«  231. 
State  courts  bound  by  federal  decisions  on  valldity  and  con- 

stractlon  of,  347. 
Construction  of,  by  federal  courts,  not  governed  by  State  deci-^ 

slons,  587. 
Gonf  ormlty  act  of  1872,  665. 

ADMIRALTY  LAW, 

Federal  courts  administering,  not  bound  by  State  decisions,  663. 

ADOPTEH)  STATUTES, 

From  another  State,  local  construction  foUowed,  388. ' 
From  Great  Britian,  English  construction  followed,  433. 

ADVERSE  POSSESSION, 

Federal  courts  follow  State  decisions  as  to,  519. 

ADVISORY  OPINIONS, 

Of  courts,  wben  autborltative  as  precedents,  88. 

ALL  FOURS, 

Meaning  of  tbe  term,  61. 

AMICABLE  ACTIONS, 

Decisions  in,  as  precedents,  85. 

In  State  courts,  Obligation  of  federal  courts  to  follow  declsion 
in,  467. 

ANALOGY, 

As  basis  of  argument  and  declsion  in  law,  63. 
Necessary  caution  in  use  of,  66. 
False,  arguing  from,  67. 

ANCIENT  DECISIONS. 

Authority  of,  as  precedents,  95. 
Obsolete,  departure  from,  146. 

Black  Jud.Pr.  (739) 
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ANONYMOUS  DECISIONS, 

Authorlty  of,  as  precedents,  129. 

APPBAiL, 

Pending,  effect  on  value  of  declslon  as  precedent,  137« 
Deotsion  on  former,  as  "law  of  the  case,*'  262. 

Fnrtber  proceedlngs  In  appellate  conrt,  266. 

Snbsequent  proceedlngs  In  trlal  conrt,  271. 

Effect  of  new  facts  or  new  partles,  286. 

APPELLATE  COURTS, 

Of  Intermedlate  Jurisdiction,  bound   by   decdslons  of  sapreme 
conrt,  299,  300. 
See,  also,  Snpreme  Court  of  State;  Supreme  Court  of  United 
States. 

APPELLATE  DIVISION, 

In  New  York,  foUowlng  dedslons  of  Court  of  Appeals,  301. 

ARGUMENT  OF  COÜNSEL, 

As  affectlng  value  of  declslon  as  precedent,  107. 
As  test  between  declslon  and  dictum,  171. 

ASSIGNMENTS  FOR  CREDITORS, 

Federal  courts  follow  State  declslons  as  to,  576. 

ATTACHMENT, 

Federal  courts  follow  State  declslons  construlng  laws  relatlng 
to,  573. 

AUTHORITIES, 

Cltatlon  of.  In  oplnlons,  as  affectlng  force  of  precedents,  126. 
Obsolete  or  InappUcable,  dlsregard  of,  146. 
Absence  of ,  decldlng  case  on  prindple,  152. 
See,  also,  Precedents. 

B 

BANKRUPTOY  ACT, 

Construction  of,  by  federal  courts  blndlng  on  state  courts,  349. 
Federal  courts  not  bound  by  State  declslons  on,  598. 

BANKS, 

Construction  of  national  bank  act  by  federal  courts  blndlng  on 
State  courts,  350. 

SIAS, 

Of  judge  as  affectlng  force  of  decislon  as  precedent,  116. 

BILLS  AND  NOTES, 

State  declslons  on  law  of,  not  blndlng  in  federal  courts,  626. 

BONDS, 

Declslons  on  validlty  of,  as  rules  of  property,  242. 
Confllcting  State  and  federal  declslons,  488,  548. 
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c 

OARRIBRS, 

Constructlon  of  State  laws  regulatlng,  followed  by  federal  courta, 
682. 

CHANCERY, 
See  Equlty. 

CHATTELS, 

State  dedaions  as  to  transfer  and  incumbrance  of,  followed  la 
federal  courts»  625. 

CHÜRCH  COURTS, 

Decisions  of ,  as  precedents  in  civil  courts,  72. 

CIRCUIT  COURT  OF  APPEALS,  FEDERAL, 

Round  by  decisions  of  Supreme  Court  of  U.  S.,  811,  312. 
In  dlfferent  circults,  comity  between,  319. 

Special  mle  in  patent  cases,  323. 

Special  mle  in  tarlff  cases,  328. 
Decisions  of,  in  inferior  courts  of  same  clrcuit,  329. 

In  inferior  courts  in  other  drcuits,  333. 

CITATION  OF  AUTHORITIES, 

In  oplnlon,  as  affecting  force  of  declsion  as  precedent,  120. 

CIVIL  LAW, 

Doctrlne  of  precedents  in,  21. 

COLOR  OF  title; 

Federal  courts  foUow  State  decisions  as  to,  619. 

COMBINING  CASES, 

Deductlon  of  rules  of  law  by  means  of,  63. 

COMITY, 

In  relatlon  to  foUowlng  precedents,  U. 
Between  assodate  judges  of  same  court,  274. 
Between  State  courts  of  co-ordlnate  Jurisdiction,  306. 
Between  federal  courts  of  equal  rank,  319. 

Special  mle  In  patent  cases,  323. 

Special  mle  in  tarlff  cases,  328. 

As  between  dlfferent  Judges  of  same  court,  334. 
As  basls  of  adopting  local  constructlon  of  foreign  Statute,  384. 
Prlnciple  of,  as  basls  for  following  EngllBh  decisions,  430. 
Federal  courts  following  decisions  of  local  State  courts,  456. 

COMMERCE, 

Foreign  and  Interstate,  decisions  of  federal  courts  on,  binding 
on  State  courts,  342. 

COMMERCIAL  LAW, 

Decisions  on,  as  rules  of  property,  242. 

Federal  decisions  on,  as  authorltles  In  State  courts,  868. 
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COMMERCIAL  LAW— €oiit'd. 

State  decislons  on,  not  hinding  in  federal  coarts,  811« 
General  principle,  611. 
Negotiable  Instruments,  626. 
Commercial  contracts  and  transactions,  628^ 
General  or  common  law,  631. 
Validity  and  constrnetlon  of  coptracts,  635. 
LlahUlty  for  torts,  639. 
Law  of  master  and  servant,  645. 

COMMISSIONERS, 

Of  supreme  court,  decislons  of ,  as  precedents,  297. 

COMMON  LAW, 

Federal  decislons  on  qnestlons  of,  not  blnding  on  State  courts, 

359. 
Decislons  In  other  states  as  authoriUes  on,  400. 
Value  of  Engllsb  decislons  as  precedents  on,  428. 
State  decislons  on,  not  blnding  in  federal  courts,  631. 

CONDEMNATION  PROCEEDINGS, 

Declsiions  on,  as  rules  of  proper ty,  241. 

Federal  courts  follow  State  decislons  as  to,  512,  574. 

CONFLICT  OF  «LAWS, 

Decislons  of  forelgn  counj:rles  as  evidence  of  local  law,  447* 
State  decislons  on,  not  blnding  in  federal  courts,  653. 

CONFLIOTING  DECISIONS, 

Application  of  rule  of  stare  declsls  In  case  of,  220. 

Between  dlfferent  judges  of  same  court,  274. 

Of  supreme  court,  duty  of  Inferior  courts  as  to,  297. 

Duty  of  intermedlate  appellate  courts,  302. 
Of  U.  S.  Supreme  Court,  duty  of  lower  federal  courts  as  to,  314. 
As  to  constructlon  of  forelgn  Statute,  383. 
Of  other  states,  whlcb  preferred  and  followed,  416. 
Of  federal  and  State  courts,  duty  of  federal  courts  as  to  fol- 
lowing,  474-492. 

CONGRESS,  ACTS  OF, 

See  Acts  of  Congress;   Statutes. 

CONSENT  DECREES. 

Effect  as  precedents,  83. 

CONSTITUTIONAL  LAW, 

Provisions  requiring  courts  to  file  wrltten  oplnlona,  S4> 
Stare  declsls  applied  to  decislons  on,  222-236. 

Constructlon  and  Interpretation  of  constitutlons,  222. 
Decislons  on  constitutlonality  of  Statutes,  226. 
Constltutlonallty  of  Statute   of  anotber   State,  local   decislons 
followed,  386. 
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CONSTITüTIONAIi  LAW— Cont'd. 

State  declstons  od  coustltutionality  of  State  statnte,  when  fol- 

lowed  by  federal  court,  556. 
DeternüDation  of  federal  questlons  by  federal  courts,  594. 

CONSTITÜTIONS. 

Constniction  of ,  appllcatlon  of  rule  of  stare  decisls  to,  222. 

Of  State,  constructlon  of  by  U.  S.  Süpreme  Court,  duty  of  in- 
ferior federal  courts  to  follow,  318. 

Federal,  constructlon  by  U.  S.  Supreme  Court  binding  on  State 
courts,  336. 

Of  another  State,  local  constructlon  of,  followed,  386. 

Of  stat/jfS,  constructlon  of,  by  State  courts,  followed  by  federal 
courts,   552. 

CONSTRUCTION  OF  STATUTES, 

By  legislature  and  executlve  officers,  as  precedents  for  courts,  72. 
Maxim  of  stare  decisls  applied  to,  231. 

Re-enacted  Statutes,  235. 
As  establlsblng  rules  of  property,  245. 
Of  State,  by  Ü.  S.  Supreme  Court,  inferior  federal  courts  will 

follow,  318. 
Federal,  by  federal  courts,  blnding  on  State  courts,  347. 
Of  State  Statutes  by  federal  courts,  364. 
Of  anotber  State,  local  decisions  followed  as  precedents,  380. 

Statutes  adopted  from  anotber  State,  388. 
Adopted  from  Great  Britaln,  local  constructlon  followed,  433. 
By  federal  court  in  absence  of  State  decisions,  473. 
Of  States,  by  State  courts,  followed  by  federal  courts,  569. 
Federal,    U.    S.    courts    not   bound    to   follow    State   decisions 

on.  597. 

CONTRACTS, 

Decisions  as  to,  as  constltutlng  rules  of  property,  242. 
Made  in  anotber  State,  local  decisions  applicable  to,  397. 
Conflicting  federal  and  State  decisions  as  to,  duty  of  federal 

courts  as  to  following,  484,  606. 
State  decisions  on   constructlon   and   nature  of,   bind  federal 
courts,  524. 
Bzception  as  to  mercantile  contracts,  626. 
Elxception  as  to  questlons  of  general  law,  635. 
Elzceptlon  as  to  maritime  contracts,  663. 
Effect  on,  of  overruling  prior  decisions,  693. 

CONTRACTS,  LAWS  IMPAIRING  OBLIGATION  OF, 

Decisions  of  federal  courts  as  to,  blnding  on  State  courts,  344. 
Decisions  of  State  courts  wben  followed  by  federal  courts,  605. 

CONTRIBÜTORY  NEGLIGENCB, 

State  decisions  on,  not  blnding  on  federal  courts,  641. 
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CONVBYANCES, 

DecisioDS  on  execution  and  recordlng  of,  as  rnles  of  property, 
239. 
By  State  courts  bind  federal  conrts,  618,  579. 
Fraudulent,  State  decislons  as  to,  foUowed  by  federal  coarts,  580. 

COORDINATB  COURTS, 

Dedsions  of,  as  precedents,  117. 

Of  State  System,  following  decislons  of,  306. 

Federal,  comity  as  to  foUowing  decislons  of ,  319. 

Special  rule  in  patent  cases,  328. 

Special  rnle  in  tariff  cases,  328. 

Rnlings  of  dlfferent  judges  in  same  court,  334. 

CORPORATIONS, 

Of  another  State,  local  decislons  foUowed  as  to,  397. 
Federal  courts  follow  State  decislons  as  to,  630,  570. 
Federal,  State  dedsions  on,  do  not  bind  federal  courts,  000. 

COUR  DB  CASSATION, 

Decislons  of,  as  precedents,  22. 

COURT  OF  APPEALS, 

As  an  intermediate  court,  bound  by  decislons  of  supreme  court, 
300. 

COURT  OF  CIVIL  APPEALS, 

In  Texas,  bound  by  decislons  of  supreme  court,  301« 

COURT  OF  CLAIMS, 

Bound  by  decislons  of  U.  S.  Supreme  Court,  312. 

COURT  OF  CRIMINA'L  APPEALS, 

In  Texas,  authorlty  of  decislons  of,  as  respects  supr^ne  court, 
302. 

COURTS, 

Of  rellgious  bodies,  decislons,  of ,  as  precedents,  72. 
Varying  rank  and  reputaUon  of,  as  affectlug  value  of  their  de- 
cislons, 112. 
Co-ordlnate,  decislons  of,  as  precedents,  117,  300. 
Inferior,  value  of  dedsions  of,  118. 
Maxim  of  stare  declsis  applied  to,  182. 

Dedslon  must  be  by  court  of  last  resort,  186. 

Effect  of  cbange  in  composition  or  Organization  of,  189. 

Authorlty  and  dlscretlon  as  to  overruling  dedsions,  204. 
Bound  by  former  declslon  as  ''law  of  the  case,"  262. 

Furtber  proceedlngs  In  appellate  court,  266. 

Subsequent  proceedlngs  in  trial  court,  271. 

Proceedlngs  before  dlfferent  Judge,  274. 

Effect  of  removal  to  federal  court,  289. 
Of  same  State,  authorlty  of  precedents  as  between,  294. 

Supreme  court  and  inferior  courts,  294. 
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COURTS— Confd. 

Supreme  court  and  intermediate  appellate  Courts»  209. 
Intermedlate  and  Inferior  courts,  303. 
Chancery  conrti»  806. 
Courts  of  co-ordinate  Jurisdiction,  306. 
General  and  special  terms,  308. 
Of  United  States,  authority  of  precedents  as  between,  see  Fed- 

eral  Courts. 
Of  States,  authority  of  federal  decialons  in,  336. 
Territorial,  foUowing  decisions  of  federal  courts,  377, 
Of  other  states,  decisions  of,  as  precedents,  380-427. 

Inferior  courts  of  other  states,  410. 
Of  United  States,  foUowing  decialons  of  State  courts,  see  Fed- 
eral Courts. 
See,   also,  in  general,  Federal  Courts,   State  Courts,  and 
various  particular  courts  by  name. 

CRIMINAL  LAW, 

When  federal  courts  foUow  state  decisions  as  to,  666i 
Not  as  to  federal  crimlnal  law,  604. 
Not  as  to  evidence  in  crlminal  cases,  686. 
Not  as  to  practlce  in  crlminal  cases,  678. 

CRITICISING  CASES, 

Rules  and  prlnciples  for,  80-138. 

Effect  of  crlticsism  on  force  of  precedent,  99. 

Adverse  criticism  as  ground  for  overruling,  207. 

OüSTOMS  DÜTIES, 
See  Tarüf  Cases. 

D 

DAMAGES, 

Measure  of,  State  decisions  not  binding  on  federal  courts,  643. 

DECISIONS, 

DistlQgudshed  from  opinions,  38. 

Interpretation  and  limitation  of,  49. 

Of  special  tribunals  and  quasi-Judicial  bodies  as  precedents,  72. 

Reports  of,  138. 

By  equally  divided  court,  no  precedent,  76. 

Obsolete  or  locally  inapplicable,  146. 

Absence  of,  decision  of  case  on  princlple,  152. 

DlBtinguished  from  dicta,  166-169,  171-174. 

General  rule  of  adherence  to,  see  Stare  Decisls. 

Reasons  for  overruling,  see  Oyerrnllng  Cases. 

Establishing  rules  of  property,  237-260. 

Oonstituting  "law  of  the  case,"  262. 

Requisites  and  essentials  of,  277. 
Authority  of,  as  between  various  courts  of  same  State,  294. 
Authority  of,  as  between  various  federal  courts,  311. 
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DKCI SIONS— Ctonf  d. 

Of  federal  courts  as  autbority  in  State  courts,  336. 

Interpretation  and  application  of ,  354. 
Of  otber  states,  value  and  effect  as  precedents,  380-427. 
Of  Engllsh  courts,  value  as  precedents  in  America,  428-451. 
Of  State  courts,  as  precedents  in  federal  courts,  see  Federal 

Courts. 
Reversal  or  overruling  of,  effect  of,  689. 

See,  also,  in  general,  Dicta;  Opinions;  PrecedentSi 

DECLARATORY  PRECEDENTS, 
Defined,  9. 

DEDICATION  OF  LANDS, 

Dedsions  on,  as  rules  of  property,  241. 

DEEDS, 

Decisions  on  execution  and  reeording  of,  as  rules  of  property, 

239. 
Federal  courts  follow  State  decisions  as  to,  518,  579. 

DEMURRER, 

Decislon  on,  as  "law  of  the  case,"  280. 

DESCENT, 

Decisions  as  to,  establishing  rules  of  property,  243. 
Federal  courts  follow  state  decisions  as  to,  523. 

DICTA, 

Definition,  criteria,  and  want  of  authority  of,  166-181. 
Nature  and  varieties  of,  166. 

Obiter  dicta,  167. 

Dicta  propria,  167. 

Gratis  dicta,  168. 

Examples  of,  170.    ' 
Argument  aud  consideration  of  case  as  affecting  nature  of  deci- 

Bion,  171. 
Decislon  rested  on  other  grounds,  174. 
Dicta  not  blnding  as  precedents,  176. 

Duty  of  inferior  courts,  179. 

Value  as  persuaslve  arguments,  179. 
Rullngs  in  anticlpation  of  new  trial,  180. 
Do  not  constitute  "law  of  the  case."  283. 
Of  ü.  S.  Supreme  Court,  effect  of.  in  lower  federal  courts,  314 
Of  courts  of  another  State  as  evldence  of  Its  local  law,  400. 
Of  State  courts  do  not  bind  federal  courts,  464. 

DISSBNTING  OPINIONS, 
Force  and  value  of,  130. 
Effect  of,  on  decislon  as  a  precedent,  131. 

DISTINGÜISHING  CASES, 
Process  and  method  of,  60. 
As  a  means  to  avoid  overruling,  188. 
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DISTRICT  OF  COLUMBIA, 

Courts  of ,  bound  by  dedslons  of  U.  1^.  Supreme  Court,  312. 
Appllcabllity  of  Maryland  decislons  in,  547. 

DIVIDEH)  COURT, 

Effect  of  equal  dlvlsion  on  authorlty  of  declfilon,  76. 

Judgment  by,  as  autbority,  131. 

As  reason  for  overruling  decision,  207. 

DOMESTIC  RELATIONS, 

Federal  courts  foUow  State  decisions  as  to,  535. 

DUE  PROCESS  OP  LAW, 

Decisions  of  federal  courts  as  to,  binding  on  State  courts,  345. 
State  decisions  as  to,  do  not  bind  federal  courts,  609. 

E 

ECCLESIASTICAL  COURTS, 

Judgments  of,  as  precedents  in  civil  cases,  72. 
Englisb,  decisions  of,  as  precedents  in  America,  439. 

EMINENT  DOMAIN, 

Decisions  on,  as  establishlng  rules  of  property,  241. 
Federal  courts  foUow  State  decisions  as  to,  512. 

EMPLOYERS'  LIABILITY  ACTS, 

Of   States,   constructlon   by   State  courts   followed   by   federal 
courts,  592. 

BNGLISH  DECISIONS, 

Value  and  effect  of ,  as  precedents,  428-451. 
Decisions  on  tbe  common  law,  428. 

General  rule,  428. 

Principle  of  comity,  430. 

Weigbing  and  critlcising  autborities,  430. 

Overruled  cases,  431. 

Statutes  forbidding  citation  of  Englisb  cases,  432. 
Constructlon  of  adopted  Brltisb  Statutes,  433. 
EInglisb  equity  cases,  436. 
Englisb  eccleslastical  cases,  439. 
Englisb  precedents  in  novel  and  unsettled  cases,  440. 
Decisions  locally  inapplicable  rejected,  151,  443. 

EQUITY, 

Doctrine  of  precedents  in,  30. 

Courts  of,  bound  by  decisions  of  supreme  court,  305. 
Englisb  decisions  in,  as  precedents,  436. 

Equity  cases  in  federal  courts  not  governed  by  State  decisions, 
655. 
Equity  jurisprudence  in  general,  655. 
Equity  Jurisdiction  under  State  Statutes,  659. 
Distinction  between  law  and  equity  preserved,  662. 
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ERROR, 

In  decislon,  manifest,  as  ground  for  oYerraling,  190. 
Not  ground  for  oYermllng  decisions  constltutlng  rales  of  prop- 
erty,  255. 

ERROR,  WRIT  OF, 

Decislon  on  former,  as  "law  of  the  case,"  262. 
Furtber  proceedings  In  appellate  court,  266^ 
Subsequent  proceedings  In  trlal  court,  271. 
Effect  of  new  f acts  or  new  partles,  286. 

EVIDENCB, 

Dedflions  on  matters  of,  value  as  precedents,  198. 
Federal  courts  conformlng  to  State  rules  of,  679. 

General  rule,  679. 

Regulation  by  act  of  Gongress,  679. 

Regulation  by  State  Statute,  680. 

Oonunon-law  rules,  681. 

Oompetency  of  wltnesses,  682. 

In  crlmlnal  cases,  686. 

EXBCÜTION  LAWS, 

Federal  courts  foUow  State  courts  on  constructlon  of,  573. 

EXECUTIVE  OFFICBRS, 

Practlcal  constructlon  of  Statute  by,  as  precedent  for  courts,  T2. 
Title  and  rlgbts  of,  declalons  on,  as  rules  of  property,  244. 

EXEMPTION  LAWS, 

Of  State,  federal  courts  follow  State  dedslons  construlng,  611, 
586. 

EX  PARTE  DECISIONS, 

Value  of,  as  precedents,  83. 

EXTRADITION, 

Foreign  and  Interstate,  federal  decisions  as  to,  blnding  on  8tat€ 
courts,  350. 

F 

FACTS, 

Declsdons  on,  value  as  precedents,  198. 

New,  as  affectlng  appllcatlon  of  "law  of  the  case,"  286. 

Decisions  of  State  courts  on,  not  blnding  on  federal  courts,  463. 

FEDERAL  COURTS, 

Removal  of  causes  to,  appllcatlon  of  "law  of  the  case,"  289. 
Authorlty  of  precedents  as  between  varlous,  311. 
Decisions  of  Supreme  Court,  311. 
General  rule,  311. 
What  courts  are  bound,  312. 
Wbat  questions  concluded,  313. 
Confllctlng  authorlty  elsewhere,  313. 
Dicta  and  confllctlng  decisions,  314. 
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VmmELAJj  OOüBTS--ContU 

Decisions  of  Inferior  oourts  as  precedents  In  Snpreme  Court, 

816. 
Oonstmction  of  atate  constitations  and  Statutes,  818. 
Comlty  between  co-ordinale  courts,  319. 

Special  rule  in  patent  cases,  323. 

Special  rule  in  tarlff  cases,  328. 
drcult  court  of  appeals  and  inferior  courts  of  same  Cir- 
cuit, 329. 
Glrcuit  court  of  appeals  and  inferior  courts  in  otlier  dr- 

cuits,  333. 
As  between  diflerent  judges  in  same  court,  334. 
Decisions  of,  as  authorities  in  State  courts,  336. 
Federal  questions  in  general,  336. 

Decisions  of  U.  S.  Supreme  Court,  336. 

Scope  and  Applications  of  rule,  341. 

Foreign  and  interstate  commerce,  342. 

Obligation  of  contracts,  344. 

Due  process  of  law,  345. 

Judgments  from  other  states,  345. 

Wbere  no  dedsion  by  U.  S.  Supreme  Court,  346. 
Validity  and  construction  of  acts  of  Congress,  347. 
Jurisdiction  and  powers  of  federal  courts,  352. 
Interpretation  and  application  of  federal  decisions,  354. 
Questions  of  general  Jurisprudence  or  local  law,  359. 
Validity  and  construction  of  State  Statutes,  364. 
Commerdal  law,  368. 
Decisions  of  inferior  federal  courts,  372. 
Rule  for  inferior  State  courts,  374. 
Rule  for  territorial  courts,  377. 
Following  decisions  of  local  State  courts,  452. 
General  principles,  452. 
Application  of  rule  of  comity,  455. 
Principle  of  giving  *'full  faitb  apd  credit,'*  466. 
Decisions  of  territorial  courts,  457. 
Varying  decisions  in  different  states,  458. 
What  decisions  Controlling,  460. 

Must  be  decision  of  bigbest  court,  461. 

Condusiveness  of  decision,  461. 

Decision  establisbing  local  law  of  State,  462. 

Where  no  question  of  law  decided,  463. 

Exclusion  of  dicta,  464. 

Single  or  multiple  decisions,  465. 

Majority  opinions,  465. 

Fictitious  or  test  cases,  467. 

Rulings  of  intermediate  and  inferior  courts,  469. 
Absence  of  decision  by  State  court,  471. 

Postponlng  decision  to  await  ruUng  of  state  court,  473. 

Adjudging  validity  or  construction  of  Statutes,  473. 
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FBDBRAIi  OOÜRTS— ContU 

Conflicting  prior  federal  dedMon  and  sübsequent  State  de- 
cision,  474. 

Inconslstent  or  fluctoatlng  State  d^eifilons,  478. 

Decisions  upon  yested  rights  or  contracts,  484. 

Declslons  on  validity  of  munlcipal  bonds,  488. 

Conflicting  State  and  federal  declslons,  492. 
Duty  of  inferior  federal  courts,  492. 
FoUowlng  State  decisions  on  matters  of  local  law  and  roles  of 
property,  496. 

General  rule,  496. 

Questions  of  public  poUcy,  499. 

Rnles  of  property  in  general,  502. 

Law  of  real  property,  504. 

Mortgages,  foreclosure,  and  redemption,  618,  580l 

Acknowledgment  and  record  of  deeds,  618. 

Adverse  possesslon  and  color  of  title,  519. 

GoDstmction  of  wllls,  521,  580. 

Descent  and  dlstrlbutlon  of  estates,  623,  680. 

Nature  and  effect  of  contracts,  624. 

Transfer  and  incmnbrance  of  chatteis,  625. 

Llens,  528,  680. 

Law  of  corporatlons,  530,  570. 

Rights  and  llablUtles  of  municlpal  corporatlons,  632,  673. 

Domestlc  relatlons,  536. 

Interest  and  usury,  636,  681. 
Followlng  State  decisions  as  to  Constitution  and  Statutes,  538. 

General  rule,  538. 

Requisites  of  declsion  to  be  followed,  643. 

Federal  questions  excluded,  549. 

Constructlon  of  State  Constitution,  552. 

Eunctment  and  repeal  of  Statutes,  554. 

Constltutionality  of  Statutes,  556. 

Statutory  constructlon  in  general,  669. 

State  laws  extended  over  territorles,  563. 

Statute  of  frauds,  565. 

Crlminal  laws,  566. 

JurisdictioD  and  procedure,  567. 

Remedles  and  defenses,  567. 

Law  of  private  corporatlons,  570. 

Municlpal  corporatlons,  573. 

Execution  and  attachment  laws,  673. 

Condemnation  proceedings,  574. 

Insolvency  and  assignments  for  credltors,  5701. 

Insurance  contracts,  577. 

Public  lands  and  grants,  578. 

Estates  and  conveyances,  579. 

Mortgages  and  liens,  580. 
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FBDERAIi  OOÜRTS-OontU 

Fraudulent  conyeyances,  680. 

Wills  and  administratlon,  680. 

iDterest  and  usury,  681. 

Sunday  laws,  682. 

Regulation  of  carrlers,  682. 

Statutes  of  Umitations,  683. 

Exemption  laws,  686. 

Revenue  and  tax  laws,  687. 

EKnployers'  liabillty  laws,  6d2. 
Declslon  of  federal  questions  in,  not  govemed  by  State  deci- 

sions,  694-610. 
Not  bound  by  State  deolslons  on  questions  of  commerolal  law  or 
general  Jurisprudence,  611-664. 

General  rule,  611. 

Commercial  law,  626. 

General  or  common  law,  631. 

Validlty  and  constructlon  of  contracts,  636. 

Liabillty  for  negllgence  and  otber  torts,  639. 

•Law  of  master  aud  servant,  646. 

Fellow-servant  rule,  648. 

Public  poUcy,  650. 

International  law,  661. 

ConiSict  of  laws,  653. 
Not  bound  by  State  decislons  in  equlty  and  admlralty  cases,  665. 
Conforming  to  State  rules  of  pleadlng  and  practlce,  665. 

FEDERAL  QUESTIONS, 

Decislons  of  federal  courts  on,  blnding  on  State  courts,  336. 
Arising  on  constructlon  of  State  Statute,  decislons  do  not  bind 

federal  courts,  549. 
Dedsion  of.  in  federal  courts,  not  governed  by  State  decislons, 
594-610. 

General  rule,  594. 

Constructlon  of  acts  of  Congress,  597. 

Constructlon  of  bankruptcy  law,  598. 

Rights  and  powers  of  federal  corporations,  600. 

Jurisdiction  and  powers  of  federal  courts,  601. 

Federal  criminal  law,  604. 

Obligation  of  contracts,  605. 

Due  process  of  law,  609. 

Process  and  Jurisdiction  of  federal  courts,  671. 

Authority  and  discretlon  of  Judges.  676. 

Federal  criminal  law,  604,  678,  686. 

FBLLOW  SERVANTS, 

Constructlon  of  Statutes  relatlng  to,  by  State  courts,  followed  by 

federal  courts,  592. 
Non-statutory  law  of,  decided  independently  by  federal  courts. 
648. 
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FIRST  IMPRESSION, 

Decisions  In  cases  of ,  value  as  precedents,  91. 
Decislon  of  cases  of,  on  princlple,  159. 

On  precedents  from  otlier  states,  403. 

On  decisions  of  English  courts,  440. 

FIXTÜRBS, 

Pederal  courts  follow  State  decisions  as  to,  SIL 

FOREOLOSÜRE, 

Federal  courts  follow  State  decisions  as  to,  613. 

FOREIGN  COURTS, 

Value  and  effect  of  precedents  from  other  states,  380. 
Decisions  in  foreign  countries  as  precedents,  428-^1. 

English  decisions  on  tlie  common  law,  428. 

Adopted  British  Statutes,  433. 

English  equity  cases,  436. 

Einglish  ecclesiastical  cases,  439. 

English  precedents  in  novel  and  unsettled  cases,  440. 

English  decisions  locally  Inapplicable,  443. 

Decisions  of  other  foreign  countries,  447. 

FRAUDULENT  CONVEYANCES, 

Federal  courts  follow  State  decisions  as  to,  580. 

FRENCH  LAW, 

Doctrine  of  precedents  in,  21-24. 

Decisions  of  French  courts  dted  In  ILouisiana,  451. 

FÜLL  FAITH  AND  CREDIT, 

To  Judgments  of  other  states,  federal  decisions  on,  hindlng  od 

State  courts,  345. 
As  basis  for  adopting  local  construction  of  local  Statute,  384. 
As  requirlng  federal  courts  to  follow  decisions  of  State  courts, 
456. 


GENERAL  CÜRRENT  OF  AÜTHORITY. 
Overruling  decisions  contrary  to,  209. 
Conformlng  decisions  to,  413. 

GENERAL  JÜRISPRUDENCE, 

Decisions  of  federal  courts  on,  as  authority  in  State  courts,  358. 
Decisions  from  other  state  as  authority  on,  400. 
State  decisions  on,  not  binding  in  federal  courts,  611. 

Commerdal  contracts  and  transactions,  626. 

General  or  common  law,  631. 

Validity  and  construction  of  contracts,  636. 

Liability  for  torts,  639. 

Law  of  master  and  servant,  646. 

Fellow-servant  rule,  648. 
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GENERAL  JURISPRUDBNGD-Ck>iitU 
Questlons  of  public  poUcy,  600. 
International  law,  C51. 
Confllct  of  laws,  65^. 

GENERAL  LAND  OFFICE. 

Federal,  dedaions  of,  as  precedents,  72. 

GENERAL  TERM, 

Of  court,  declsiona  bindlng  on  st)ecial  term,  906. 

GERMAN  LAW. 

Doctrine  of  precedents  in,  21-24. 

GRATIS  DIOTA, 

Deflned  and  ezplained,  168.  ; 

And  see,  generally,  Dlcta. 

GUARDIAN  AND  WARD, 

Federal  courts  foUow  State  decisions  on  law  of,  535. 

H 

IIÜSBAND  AND  WIFE, 

Federal  courts  foUow  State  decisions  on  law  of,  535. 

HYPOTHETICAL  GASES, 

Decisions  in,  as  precedents,  85. 

Decisions  of  State  courts  in,  duty  of  federal  courts  to  follow, 
467. 

I 

INCONVENIENCE, 

Argument  from,  as  affectlng  decision  of  novel  cases,  163. 
Hardship  as  ground  for  disregarding  former  decisions,  212. 

INFERIOR  COURTS, 

Decisions  of,  as  precedents,  in  general,  118. 
Duty  of,  with  regard  to  dlcta  of  superior  courts,  179. 
Decisions  of,  do  not  eBtablish  rules  of  property,  247. 
Round  by  former  decision  as  *iaw  of  tbe  case,"  27L 
Of  State,  bound  by  decisions  of  supreme  court,  294. 
Decisions  of  supreme  court  com  missioners,  297. 
Decisions  of  intermediate  appellate  courts,  303. 
Of  co-ordinate  Jurisdiction,  decisions  as  precedents,  306. 
General  and  special  terms,  30S. 
Federal,  bound  by  decisions  of  supreme  court,  311. 
Rulings  of,  as  precedents  in  supreme  court,  316. 
Comity  between,  319. 

Following  decisions  of  circait  court  of  appeaUi,  829. 
In  same  circuit,  329. 
In  other  clrcuits,  383. 
Rulings  of  different  Judges  of  same  court,  334. 

Blaok  Jud.Pb. — 48 
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INFERIOR  COURTS— ContU 

Federal,  authority  of  deeislons  of,  In  State  conrts,  372. 

Of  States,  duty  as  to  following  federal  or  State  decisionB,  374. 

Of  other  states,  decisions  of,  as  precedents,  410. 

Of  States,  decisions  not  binding  on  federal  courts,  468. 

INSOLVENCY  LAWS, 

Construction  of,  by  State  courts,  followed  by  federal  oourts,  576. 

INSURANCE, 

Federal  courta  follow  State  decisions  as  to,  577. 
Exception  as  to  marine  Insurance,  663. 

INTEREST  AND  ÜSURY, 

Federal  courts  follow  State  decisions  as  to,  536,  581. 

INTERLOCÜTORY  DECISIONS, 
As  precedents,  83. 
As  constitutlng  "law  of  the  case,"  277. 

INTERMEDIATE  APPELLATE  COURTS, 
Doctrine  of  "law  of  the  case"  in,  2G9. 
Round  by  decisions  of  supreme  court,  2d9. 

In  case  of  conflicting  decisions,  302. 
Decisions  of,  binding  on  inferior  courts,  303. 
Of  States,  authority  of  decisions  of,  in  federal  courts,  468. 
Of  United  States,  see  Federal  Courts. 

INTERNATIONAL'  LAW, 

State  decisions  on,  not  binding  in  federal  courts,  65L 

INTERPRETATION, 

Of  Judicial  decisions,  48. 
Discrimlnation  of  dicta,  166. 

Of  constitutions  and  Statutes,  rule  of  stare  dedsis  applied  to, 
222-236. 
By  U.  S.  supreme  court,  inferior  federal  courts  will  follow, 
318. 
Of  federal  decisions  by  State  courts,  354. 
Of  federal  Constitution  by  federal  courts,  binding  on  State  oourts, 

336. 
Of  State  Statutes  by  federal  courts,  364. 
Of  Statutes  of  another  State,  local  decisions  followed,  380. 

Statute  adopted  from  another  State,  388. 
Of  adopted  British  Statutes,  English  decisions  followed,  433. 

INTERSTATE  COMMERCE, 

Decisions  of  federal  courts  on,  binding  on  State  courts,  34Z 

INTERSTATE  COMMERCE  ACT, 

English  decisions  as  authorities  on  construction  of,  435. 

INTERSTATE  LAW, 

Federal  decisions  on,  binding  in  State  courts,  33lfk 
Interstate  commerce,  342. 
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INTEfRSTATB  LAW— Cont'd. 

Judgments  from  otber  states,  S45. 
Interstate  eztradltion,  300. 
Declflions  of  other  states  as  precedenta,  38(M27. 

ISOLATED  CASES, 

Value  of,  as  precedents,  90. 
More  easily  overruled,  206. 

J 

JÜDGES, 

Rank  and  reputation  of,  as  affectlnsr  force  of  precedents,  112. . 
Absence  or  non-partlcipatlon  of,  aCTecting  force  of  decislon,  134 
Goncurrence  in  result,  effect  on  decision,  135. 
DicU  In  opinlons  of,  166-168. 

Change  of,  as  affectlng  stablUty  of  former  decisions,  189. 
Autbority  and  discretlon  of,  as  to  overruling  decisions,  204. 
Of  same  court,  wben  boond  by  eacb  otber's  decisions,  274. 
Of  co-ordinate  State  courts,  foUowing  decisions  of ,  306. 
Of  federal  courts  of  equal  rank,  following  decisions  of,  319. 

DiCTerent  rulings  by  judges  of  same  court,  334. 
Federal,  autbority  and  dlscretion  of,  a  federal  question,  676. 

JUDGMENTS, 

From  otber  states,  federal  decisions  as  to  giving  füll  faitb  and 

credit  to,  bindlng  on  State  courts,  345. 
Effect  on,  of  reyersal  or  overruling  of  prior  decisions,  700. 

JUDICIAL  SALES, 

Decisions  on,  as  rules  of  property,  240. 
Federal  courts  follow  State  decisions  as  to,  51L 

JURISDICTION, 

Decisions  on  questions  of,  as  precedents,  82. 

As  constituting  '*law  of  tbe  case,"  278. 
Of  United  States  courts,  State  courts  bound  by  federal  decisions 

on,  352. 
Statutory,   decisions  of  State  courts  on,   followed  by   federal 

courts,  567. 
Of  federal  courts,  State  decisions  on,  do  not  bind  federal  courts, 
601. 
Decided  ind^[)endently  by  federal  courts,  671. 

L 

LAND, 

Decisions  on  title  to,  as  rules  of  property,  237. 
Federal  courts  follow  State  decisions  as  to,  504,  579. 

LAND  LA  WS, 

Of  United  States,  construction  of,  by  federal  courts  bindlng  on 
State  courts,  349. 
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LANDLORD  AND  TENANT, 

Federal  courts  follow  State  decisions  as  to,  50S. 

LAND  OFFICE, 

Federal,  declsions  of,  as  precedents,  72. 

LAW  MBRCHANT, 

See  Commercial  Law. 

LAW  OF  THE  GASE, 

Former  declsions  as,  general  prlnclple,  262. 

Distlnguished  from  Stare  decisis  aud  res  Iudicata,  264. 

Further  proceedlngs  in  appellate  court,  266. 

Rule  in  intermediate  appellate  courts,  269. 

Declsions  on  pleadlng  and  practlce,  270. 

Subsequent  proceedlngs  in  trial  court,  271. 

Proceedlngs  before  different  judge,  274. 

Esaentlals  of  decislon  to  constltute,  277. 

Declsions  on  questlons  of  Jurisdiction,  278. 

Rullngs  on  motions  and  demurrers,  280. 

Wbat  polnts  or  matters  concluded,  283. 

Oblter  dicta  excluded,  283. 
Effect  of  Introduclng  new  facts  or  partles,  286. 
Application  of  rule  on  removal  of  cause  to  federal  court,  289. 
Not  affected  by  OTerrullng  of  decislon,  691. 

LEADING  CASES, 
Defined,  95. 
Special  reasons  for  authorlty  of,  95. 

LEASES, 

Federal  courts  follow  State  declsions  as  to,  508. 

LEGAL-TENDER  ACTS, 

Constructlon  of,  by  federal  courts  blnding  on  State  courts,  351. 

LBGISLATURE, 

Power  of,  to  requlre  courts  to  file  wrltten  opinlons,  54. 
Constructlon  of  Statute  by,  as  precedent  for  courts,  72. 

LIENS, 

Declsions  on,  as  establlshing  rules  of  property,  239,  240,  242. 
Federal  courts  follow  State  dedsions  on«  528,  580. 

Eixception  as  to  maritime  liens,  668. 
Effect  on,  of  oyerruling  prior  declsions,  693. 

LOCAL  LAW, 

Declsions  of  federal  courts  on,  as  authorlty  in  State  courts,  350. 
Of  another  State,  local  dedsions  on,  followed,  396. 
Federal  courts  follow  state  declsions  as  to,  496. 

Constructlon  of  State  Constitution  and  laws,  638. 
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M 

MARITIMA  LAW, 

Federal  courts  not  bound  by  State  decisions  on,  663. 

MARKETS  OVBRT, 

Rejection  In  America  of  Engllsh  precedenta  as  to,  444. 

MARRIAGB, 

Federal  courts  follow  State  decisions  on  law  of,  535. 

MASTER  AND  SERVANT, 

When  federal  courts  follow  State  decisions  on  law  of,  535. 
Non-statutory  or  general  law,  645. 

MERGANTILB  LAW, 
See  Commercial  L<aw. 

MORTGAGES, 

Decisions  on  yalidity,  execution,  and  recording  of,  as  rules  ot 

property,  237,  239,  242. 
Federal  courts  follow  State  decisions  as  to,  513,  580. 
Chattel  mortgages,  525. 

MOTION, 

Decision  on,  as  **law  of  the  case,'*  280. 

MUNICIPAL  CORPORATIONS, 

Bonds  of,  conflicting  state  and  federal  decisions  on  validity  of, 

488. 
Federal  courts  follow  State  decisions  as  to  rights  and  duties  A 

of,  532,  573. 
Liability  for  negligence  or  torts,  641. 

MUNICIPAL  ORDINANCES, 

State  decisions  on  yalidity  of,  when  followed  by  federal  courts, 
560. 

N 
NAYIGABLE  WATERS, 

Rejection  in  America  of  Engllsh  doctrine  of,  444. 

NAVIGATION  LAWS, 

Decisions  on,  by  federal  courts,  binding  on  state  courts,  351. 

NEGLIGENCE, 

State  decisions  on  general  law  of,  not  binding  in  federal  courtSi 
639. 
General  rule,  639. 

Negligence  of  agents,  serrants,  and  lessees,  640. 
Imputed  negligence,  641. 
Negligence  of  municipal  corporations,  641. 
Contributory  negligence,  641. 
Negligence  of  telegraph  companies,  642. 
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NE3GLIGBNCB— Cont'd. 

Measure  of  damages,  643. 
Exemption  from  liability,  643. 

NBGOTIABLB  INSTRUMENTS, 

State  decisions  on,  not  blndlng  In  federal  conrts,  620. 

NBWSPAPER  REPORTS, 

Rarely  admlsslble  in  courts,  144. 
Reasons  for  want  of  authority,  144. 

NEW  TRIAL, 

Rulings  made  in  anticipatlon  of,  aa  dedalons  or  dicta,  18QI 
Former  declsion  as  ''law  of  the  caae"  on,  262,  271. 

NISI  PRIUS  DECISIONS, 

Rank  and  value  of ,  aa  preoedents,  112»  11& 

Of  State  courts,  authority  of,  in  federal  oourts,  468. 

NOVEL  CASES, 

Value  of,  as  precedents,  90. 

Rules  for  declsion  of,  152-166. 

English  decisions  as  guides  for  declsion  ol^  440l 

0 

OBITER  DICTA, 

Deflned  and  explalned,  167. 
See,  generali^;,  Dicta. 

OBLIGATION  OF  CONTRACTS, 

Decisions  of  federal  courts  as  to,  binding  on  State  courts,  344» 
State  decisions  on,  when  foUowed  in  federal  courts,  606. 
Effect  on,  of  overruling  prior  decisions^  693. 

OBSOLETE  CASES, 

Loss  of  authority  as  precedents,  96,  146. 

OPINION  OF  COURT, 

Declsion  distinguished  from,  38. 

Interpretation  and  limltation  of,  49. 

Preparation  and  flling,  constltutional  proyisions  as  to,  64. 

Legislative  requirements,  64. 

Judlclal  practlce,  56. 
Declsion  wlthout  opinion  as  precedent,  66. 
Written  oplnlon  as  evidence  of  declsion,  67. 
Syllabi  prefixed  to,  58. 
AdTlsory,  as  precedents,  88. 
Character  of,  as  affecting  value  of  precedent,  122. 

Crltlclsm  of  oplnions,  122. 

Defectlve  and  iUogical  reasoning,  122. 

Length  and  character  of  opinion,  124. 

Citatlon  of  anthorities,  126. 
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OPINION  OF  COURT— OontU 

Anonymoüs  and  per  curiam  opinions,  129. 
DlssentlBff,  effect  of,  130,  131. 

ORIGINAL  PRECEDENTS, 
Deflned,  9. 

OVBRRULED  GASES, 

Loss  of  authority  as  precedents,  99. 
In  other  statee,  effect  as  precedents,  409. 
Engllsh,  effect  as  precedents,  431. 

OVBRRULING  GASES, 

Maxim  of  stare  decisis  In  general,  182-221. 
Cliange  in  composltlon  of  court  no  reason  for,  189. 
Manifest  error  in  declsion,  109. 
Obsolete  cases,  146. 

Reasons  for  and  against,  in  g^ieral,  203. 
Autbority  and  discretlon  of  court,  204. 
Isolated  declslons,  206. 
Decision  hj  divided  court,  207. 
Acquiescence  in  or  approval  of  decision,  207. 
i  Decision  contrary  to  principle,  208. 

^  Decision  contrary  to  weigbt  of  autbority,  209.  . 

Rigbts  or  interests  of  State  involved,  210.  I 

:  Beneflcial  and  injurious  consequencee  weigbed,  211.  ^ 

'  Hardsbip  in  particnlar  cases,  212. 

Reasons  for  refusing  to  overrule,  213. 
In  case  of  decisions  constituting  rules  of  property,  256,  250. 
Effect  of  reversal  or  oyerruling,  689-701. 
Retrospective  effect  in  general,  689. 
Tbe  "law  of  the  case,"  601. 
Saving  of  vested  rigbts  and  contracts,  693. 
Sbowing  individual  rights  and  injury,  695. 
Taxes  and  exemptions,  698. 
Effect  on  existing  Judgments,  700. 

P 

PARENT  AND  CHILD, 

Federal  courts  follow  State  decisions  on  law  of,  535. 

PARTIES, 
\  Cbange  of,  affecting  applicatlon  of  "law  of  tbe  case,"  286. 

PATENT  GASES, 

Special  rule  in  federal  courts  as  to  foUowing  prior  decision  in, 
323. 

PATENT  LAWS, 

Decisions  on,  by  federal  courts,  binding  on  State  courts,  351. 
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PENAL  LAW8, 

Of  another  State,  precedents  for  constniction  of,  385. 
Of  State,  construction  of,  by  State  court,  foUowed  by  federal 
Courts,  666. 

PER  CURIAM  OPINIONS, 

Value  of ,  as  precedents,  129. 

PERSONAL  PROPBRTT, 

Federal  courts  foUow  State  declsions  as  to,  525. 

PLEADING, 

Declsions  on  questions  of,  as  **law  of  the  case,"  270. 
Federal  courts  conforming  to  state  rules  of,  665. 

G^ieral  rule,  666. 

State  Statutes  and  declsions  on  pleading,  669. 

Not  apt>llcable  in  criminal  cases,  678. 

PRACTICE, 

Dedsions  on  matters  of,  rule  of  adherence  to,  19i. 

As  rules  of  property,  246. 

AS  "law  of  tbe  case,"  270. 
Federal  declsions  on  questions  of,  as  authorlty  in  State  courts, 

359. 
Federal  courts  conforming  to  State  rules  of,  665. 

General  rule,  665. 

Questions  of  process  and  Jurisdiction,  671. 

Rlght  of  action  and  prerequisltes  to  suit,  674. 

Judlcial  authorlty  and  discretlon,  676. 

Criminal  cases,  678. 

PRECEDENTS, 

Judlcial,  natura  and  authorlty  of,  1-166. 

Meanlng  of  tbe  term,  2. 

Basis  of  doctrine  of  precedents,  3. 

Judlcial  declsions  as  law  or  evidence  of  law,  ß, 

Classification  of,  9. 

Value  and  importance  of,  12. 

Comparatlve  Jurisprudence  of,  14. 

Doctrine  of,  in  ancient  and  modern  English  law,  24. 

Theory  of,  affecting  growth  and  development  of  law,  28. 

Doctrine  of,  in  equlty  jurisprudence,  30. 

Scope  and  llmitatlons  of,  37. 

Oplnion  and  declslon  dlstingulshed,  38. 

Ratio  decidendi,  39. 

Several  questions  In  same  case,  43. 

Interpretation  of  Judlcial  declsions,  48. 

Opinlons  and  syllabl,  53. 

Distlngulshing  cases,  60. 

Arguing  from  analogy,  68. 

Combinlng  precedents,  63. 
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PRBCEDENTS— Gont'd. 

Legislatiye  and  executlve  coostructious  as,  72. 

Dedslons  of  special  tribunals  and  quasi  Judicial  bodies  aa,  TL 

Effect  on,  of  divislon  of  court,  76. 

Gonalderations  affectlng  the  force  of,  80. 

Nature  of  question  decided  and  form  of  proceedlng,  82. 

Hypotlietical,  friendly,  and  test  cases,  85. 

Advisory  oplnions,  88. 

New  and  isolated  deeisions,  90. 

Leadlng  cases,  95. 

Ancient  cases,  95. 

Cases  Involvlng  peculiar  facts,  98. 

Cases  doubted,  criticised,  or  overruled,  99. 

Cases  approved  or  acqulesced  in,  105. 

Argument  by  coimsel,  107. 

Degree  of  consideration  by  court,  107. 

Rank  and  reputatlon  of  court  or  judge,  112. 

Blas  of  judge,  110. 

Decisions  of  co-ordlnate  courts,  117. 

Dedslons  of  Inferior  courts,  118. 

Opinion  of  tbe  court,  122. 

Citation  of  authorities,  126. 

Anonymous  and  per  curla m  opinions,  129.  1 

Dlssentlng  opinions,  130. 

Unanimity  and  dissent,  131. 

Judges  absent  or  not  particlpatlDg,  1.34. 

Judges  concurring  in  result  only,  135. 

Effect  of  pending  appeal  or  rehearlng,  137. 

R^)orts  of  cases,  138. 
Obsolete  or  locally  inapplicable,  departure  from,  148. 
Absence  or  want  of,  declslon  on  prlnclple,  152. 
Dlcta  not  bindlng  as,  176. 

Stare  decisis,  doctrlne  of,  and  appllcation,  182-221. 
Reasons  for  and  agalnst  overrullug,  203. 
Conflicting,  decLslon  in  case  of,  220. 
On  constltutional  and  statutory  construction,  222-236. 
Considered  as  establlshing  rules  of  property,  237-260. 
As  constitutlng  the  'iaw  of  the  case,"  262. 
Anthority  of,  as  between  varlous  courts  of  same  State,  294. 

As  between  various  federal  courts,  311. 
Decisions  of  federal  courts  as  authorlty  in  state  courts,  336. 
Decisions  of  courts  of  other  states,  386-427. 
Value  and  effect  of  English  decisions  as,  428-451. 
Decisions  of  other  foreign  countrles  as,  447. 
Federal  courts  following  decisions  of  local  State  courts,  462. 

General  rules  and  prlnciples,  452-^95. 

Matters  of  local  law  and  rules  of  property,  496-537. 

Construction  of  State  Constitution  and  laws,  538-593. 
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PRBCBTOBNTS— Oont'd. 

Not  as  to  federal  questions,  694-610. 
Not  on  questlons  ot  commercial  or  general  law,  611-4154. 
Not  In  equity  and  admiralty  cases,  656-664. 
Pleading,  practioe,  and  evldence,  666. 
Effect  of  reversal  or  overrullng,  689. 

PREPONDERANOB  OP  AUTHORITY, 

Conforming  decisiona  to,  In  absence  of  blnding  precedent,  416. 

PRIVATE  INTERNATIONAL  LAW, 

Decisions  of  foreign  courts  as  evidence  of  local  law,  447. 
State  decisions  on,  not  blnding  on  federal  conrts,  653. 

PROBATE  LAW. 

Decisions  in,  as  rules  of  property,  243. 

English  ecclesiastlcal  cases  as  precedents  in,  439. 

Federal  courts  foUow  State  decisions  as  to,  52L 

PUBLIC  »LANDS, 

Federal  courts  foUow  State  decisions  as  to,  506,  578. 

PUBLIC  OFFICBRS, 

Decisions  on  title  and  rights  of,  as  rules  of  property,  244. 

PUBLIC  POLICY, 

Considerations  of,  as  affectlng  decision  of  novel  cnses,  168. 
Of  State,  federal  courts  follow  State  decisions  as  to,  499. 
General,  State  decisions  on,  not  blnding  in  federal  courts,  660l 

R 

RATIO  DECIDENDI, 
Meaning  of ,  39. 

REAL  PROPERTY  LAW, 

Decisions  on,  as  rules  of  property,  237  et  seq. 
'Local  decisions  on,  condusiye  elsewhere,  396. 
Federal  courts  follow  State  decisions  on,  604,  679. 

REASON,  LEGAL, 

Dedding  cases  according  to,  in  absence  of  precedent,  42L 

RECORDING  OF  INSTRUMENTS, 

Decisions  on,  as  rules  of  property,  239. 
Federal  courts  follow  state  decisions  on,  518. 

REDBMPTION. 

From  mortgages,  federal  courts  follow  State  decisions  as  to,  513. 

RE-ENACTED  STATUTES, 

Rule  of  Stare  dedsis  applied  to  decisions  construing,  235. 
From  another  State,  local  constructlon  of,  blnding,  388. 
From  England,  local  constructlon  foUowed,  433. 

REHEARING, 

Pending,  effect  on  yalue  of  decision  as  precedent,  187* 
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RBMOVAL  OF  GAUSB», 

To  federal  court,  previous  decisions  as  *iaw  ot  the  case,"  289. 
Law«  authorizing,  construction  of,  by  federal  courts  binding  on 
State  courts,  361. 

REPEAL, 

Of  Statute,  federal  courts  follow  State  decisions  as  to,  554. 

REPORTS. 

Of  cases,  as  affecting  value  of  precedents,  138. 

RES  JÜDICATA, 

Prindple  of  stare  decisis  dlstlnguished  from,  191. 
Distingulshed  from  doctrine  of  "law  of  the  case,"  264. 

RES  NOVA, 

Decislon  of,  yalue  as  precedent,  91. 

Rules  for  decislon  of,  152. 

Decisions  of  other  states  as  authorltles  on,  403. 

English  cases  as  guides  for  decislon  of,  440. 

REVENUE  «LAWS, 

Of  State,  construction  of,  by  State  court,  foUowed  by  federal 
courts,  587. 
See,  also,  TarlfT  Cases. 

RBVERSAL  OP  PREVIOUS  DBCISION, 
See  Overrullng  Gases. 

RIPARIAN  RIGHTS, 

Decisions  on,  as  establlshlng  rules  of  property,  238. 
English  decisions  on,  rejected  In  westem  America,  444. 

ROMAN  LAW, 

Doctrine  of  precedents  in,  14. 

RULES  OF  PROPERTY, 

Deflned  and  descrlbed,  237. 

Judicial  decisions  establishing,  in  general,  237. 

Titles  to  lands,  237. 

Bxecution  and  recordlng  of  conveyances,  239. 

Judicial  sales,  240. 

Condenmation  proceedlngs,  241. 

Dedication  of  lands,  241. 

Investments,  contracts,  and  securities,  242. 

Law  of  wills  and  descent,  243. 

Title  and  rights  of  public  offlcers,  244. 

Statutory  construction,  245. 
Precedents  not  settling  rules  of  property,  245. 
Requisites  of  decislon  to  constitute  rule  of  property,  247* 
Scope  and  limltations  of  rule,  247. 
Actual  or  presumptive  reliance  on  rule,  251. 
Judicial  adherence  to,  255. 
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RUOSS  OF  PROPERTY—Cont'd. 
When  reversible,  259. 

EBtablisbed  by  declsions  of  State  courts,  foUowed  bj  fedenL 
Courts,  602. 

s 

SINGLE  DECISIONS, 

Value  of ,  as  precedents,  90. 

As  establishing  rules  of  property,  247,  249. 

More  readily  overruled,  206. 

Of  State  court,  blndlng  on  federal  court,  405. 

SPECIAL  TERM, 

Of  court,  bound  by  dedsions  of  general  term,  308. 

STARE  DECISIS, 

Doctrlne  of,  and  applications,  182-221. 
General  prlnciple  of,  182. 

Meaning  of  tbe  rule,  182. 

Reasons  of  rule,  184. 

Necesslty  of  decision  by  court  of  final  Jurisdiction,  188. 

Retroactive  effect  of  decision,  187. 

*Limitations  on  power  to  overrule  decisions,  187. 

Circumscrlbing  former  decision,  188. 
Ghange  in  composition  or  Organization  of  court,  189. 
Doctrine  of,  distinguisbed  from  res  Judicata,  191. 
Decisions  on  matters  of  practice,  194. 
Former  decision  on  same  facta  or  transaction,  195. 
Decisions  on  questlons  of  fact  or  evidence,  198. 
Llmitations  of  rule,  199. 

Decision  manifestly  erroneous,  199. 

Precedents  obsolete  or  locally  Inapplicable,  140. 
Reasons  for  and  against  overruling  former  decisions,  203.. 

Autbority  and  discretion  of  courts,  204. 

Isolated  decisions,  206. 

Decision  by  dlvided  court,  207. 

Acquiescence  or  dlsapproval,  207. 

Decision  contrary  to  prlnciple,  208. 

Decision  contrary  to  welght  of  autbority,  209. 

Rigbts  and  interests  of  State  Involved,  210. 

Beneficial  and  Injurlous  consequences  welgbed,  211« 

Hardsbip  In  particular  cases,  212. 

Reasons  for  refusing  to  OTerrule,  213. 
Application  of  maxim,  extremes  to  be  avolded,  218. 
Conflicting  decisions,  220. 

Applied  to  constitutional  and  statutory  construction,  222» 
Applied  to  rules  of  property,  237. 

"Law  of  tbe  case"  distinguisbed  from  doctrine  of,  264. 
Rule  of,  as  between  various  courts  of  same  State,  294. 

As  between  yarious  federal  courts,  311. 
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«TARB  DECI8IS— ContU 

Applied  to  federal  decislons  In  State  courts,  336L 
DedsioD«  of  conrts  of  other  states,  380-427. 
Decisions  of  English  and  other  foreign  oourts,  428-451. 
Federal  courta  following  decisions  of  local  State  courts,  452. 

General  niles  and  principles,  452-4d5. 

Matters  of  local  law  and  rules  of  property,  496-^537. 

Construction  of  State  Constitution  and  laws,  538-683. 

Not  as  to  federal  questlons,  504-610. 

Not  on  questions  of  commercial  or  general  law,  611-653. 

Not  in  equity  and  admiralty  cases,  655-664. 

Pleading,  practice,  and  erldence,  665. 
Effect  of  reyersal  or  overmling  of  prior  decisions,  688. 

Retrospective  effect  in  general,  689. 

The  "law  of  the  case,"  691. 

Saving  of  vested  rights  and  contracts,  693. 

Showlng  IndiTldual  rights  and  injnry,  695. 
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SÜPRBME  COURT  OP  UNITED  STATES— €ont'd. 

Decisions  of,  when  blnding  on  State  courts,  336  et  fleq. 
Following  decisions  of  State  supreme  court,  452  et  seq. 

SYLLABI,   . 

Study  of,  in  connection  with  opinions,  58. 
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TARIFF  CASES, 

Special  rule  in  federal  conrts  as  to  foUowing  prior  decisions  in, 
328. 

TAX  liAWS, 
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Effect  on,  of  overruling  prior  decisions,  603. 
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TRIALS, 

Application  of  "tbe  law  of  tbe  case"  to,  271. 
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UNITED  STATES  COURTS, 
See  Federal  Courts. 

USÜRY, 

Under  national  bank  act,  decisions  on,  by  federal  courts,  blnd- 
ing on  State  courts,  351. 
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WILLS, 

Decislons  on  validity  and  construction  of,  as  rules  of  property» 

243. 
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The  prlncIpal  object  of  thls  treatlse  Is  to  give  a  conslstent  State- 
ment of  loglcally  developed  princlples  that  underlie  all  contracts  of 
Insurance,  wlth  subsidiary  chapters  treatlng  of  the  roles  peculiar 
to  the  several  different  kinds  of  insnrance.  Special  attention  has 
been  given  to  the  constmction  of  the  Standard  Are  policy. 

Thls  treatmeut  will  help  to  bring  about,  we  believe,  the  mach 
desired  darification  of  thls  brancfa  of  the  law. 

The  chapters  cover, — 
Historical  and  Introductory. 
Nature  and  Requisites  of  Oontract 
Parties. 

Insurable  Interest. 
Making  the  Contract 
Ttae  Consideration. 

Consent  of  the  Parties— Ooncealme&t 
Consent  of  the  Parties — Warranties. 
Agents  and  their  Powers. 
Waiver  and  ESstoppel. 
The  Standard  Flre  Policy. 
Terms  of  the  Life  Policy. 
Marine  Insurance. 
Accident  InsoraBce. 

Guaranty,  Credit,  aad  Liability  Iisoranoei 
Appendix. 
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